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PREFACE 

TO  THE   SETENTH  EDITION. 

The  original  Treatise  of  the  late  Mr.  Starkie,  which 
formed  the  basis  of  the  earlier  editions  of  this  work, 
was  published  nearly  ninety  years  ago,  and  was  com- 
prised in  two  small  octavo  volumes;  a  considerable 
portion  of  the  first  volume  being  devoted  to  a 
"  Preliminary  Discourse  "  ;  which  in  subsequent 
editions  of  this  work  by  the  author  was  termed  an 
introductory  "  Commentary " ;  the  greater  part  of 
■which  was  from  the  pen  of  the  late  Mr.  Starkie,  and 
comprised  the  first  75  pages  (in  small  type)  of  each 
of  the  author's  previous  editions ;  but  will,  eventually, 
be  the  subject  of  a  small  elementary  treatise  for 
the  use  of  Students.  So  long,  therefore,  as  that 
introductory  Commentary  formed  part  of  the  previous 
editions,  the  author  stated  on  the  title  page  that 
his  work  was  founded  upon  the  Treatise  of  that 
learned  gentleman :  but  now  that  the  Commentary 
no  longer  forms  part  of  the  present  work,  and  there 
remains  in  the  text  but  the  merest  vestige  of  the 
late  Mr.  Starkie's  Treatise,  the  author  feels  justified 
in  treating  this  edition  as  his  own  work;  the  object 
being   that  of  rendering   the    text    as    complete    as 


coy  Google 


iv  PEBFACE  TO  THE  SEVENTH  EDITION. 

possible,  with  a  view  to  its  use  as  a  reliable 
authority  on  the  law  of  Slander  and  Libel  in  the 
hands  of  the  practitioner. 

And,  with  that  object,  after  diligent  research,  col- 
lation, and  arrangement  of  the  cases  subsequent  to 
the  edition  by  Mr.  Starkie,  the  author,  in  dealing  with 
that  long  current  of  judicial  decisions,  had  in  his 
first  edition  an  exceedingly  difficult  and  laborious  task; 
but,  adopting  the  same  course  with  this  as  with  his 
several  preceding  editions,  viz.,  that  of  a  careful  study 
of  the  facts  as  well  as  the  judgments  in  each  particular 
case,  and  group  of  cases,  and  of  the  principles  involved 
therein,  he  trusts  that  the  result  of  such  his  studies, 
research,  and  arrangement,  as  now  further  set  forth  in 
the  present  edition,  may  be  found  as  acceptable  to 
the  practitioner  as,  he  has  reason  to  believe,  were 
those  of  his  preceding  editions. 

It  should  however  be  observed,  with  regard  to  that 
wide  and  important  branch  of  the  subject  known  as 
"privileged  occasion,"  that,  even  at  the  present  day, 
cases  occasionally  arise  which  involve  questions  so 
abstruse  and  difficult  of  application,  that  they  are  still 
left  in  uncertainty  by  reason  of  the  conflict  of  judicial 
opinion :  some  of  those  questions,  therefore,  still 
remain  open  for  decision  by  a  Court  of  final  appeal. 
And  so  also  with  regard  to  the  subject  "  fair  com- 
ment," which,  since  the  Newspaper  Libel  Acts,  has 
been  fruitful  of  considerable  litigation ;  cases  on  the 
subject  presenting  new  and  various  phases ;   but,   it 
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appears,  that  in  the  absence  of  any  settled  principle  of 
law,  the  question  as  to  what  is  "fair  comment"  is 
one  for  the  jury  to  decide  (under  the  direction  of  the 
presiding  judge)  with  reference  to  the  circumstances 
and  occasion  of  the  publication. 

The  law  of  Defamation,  in  so  far  as  it  is  founded 
upon  the  Common  Law  of  the  land,  is  one  of  the  most 
scientific  branches  of  the  English  law ;  and  until  a 
comparatively  recent  period,  was  almost  untouched  by 
legislative  enactment.  At  the  period  when  Mr.  Starkie 
wrote,  the  only  enactments  relating  to  the  subject 
were,  two  statutes  for  the  suppression  of  blasphemy 
and  blasphemous  publications,  and  the  Libel  Act  of 
1792,  then  known  as  "  Mr.  Fox's  Libel  Act " ;  the 
latter  being  chiefly  declaratory  of  the  law  as  it  then 
existed.  Since  that  period  several  enactments  relating 
to  the  law  of  Defamation  have  been  placed  upon  the 
Statute  book :  notably,  The  Act  of  1840  for  the  pro- 
tection of  persons  employed  in  the  publication  of 
Parliamentary  papers ;  The  Libel  Act  of  1843,  and 
that  of  1845  for  amending  the  same ;  The  Act  of  1855 
for  abolishing  the  Jurisdiction  of  the  Ecclesiastical 
Courts  of  England  and  Wales  in  suits  for  Defamation  ; 
The  Obscene  PubUcations  Act,  1857 ;  The  Newspaper 
Libel  Acts,  1881  and  1888 ;  The  Indecent  Advertise- 
ments Act,  1889 ;  The  Slander  of  Women  Act,  1891 ; 
and  The  Corrupt  and  Illegal  Practices  Prevention  Act, 
1895;  all  which  have  become  law  since  Mr.  Starkie's 
original   Treatise.     The   purport  and  effect  of  these 
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several  enactments,  together  with  the  cases  decided 
thereon,  are  embodied  in  the  text  of  this  edition  : 
and  verbatim  copies  of  those  statutes  will  be  found 
in  the  Appendix. 

In  the  edition  immediately  preceding  this  one, 
considerable  additions  were  made  in  the  Criminal 
Division  of  the  work;  amongst  which  were  notes  of 
several  important  cases  that  were  not  in  either  of 
the  previous  editions ;  particularly  some  relating  to 
seditious  libels,  and  libels  on  the  Government  and 
Ministers  of  the  day,  no  traces  of  which  were  to  be 
found  in  any  of  the  law  reports ;  but  which  were  then 
added  from  the  author's  notes  of  his  researches 
amongst  the  Crown  Office  Records  at  the  Rolls  Office. 

In  preparing  a  new  edition  of  a  work  of  this  kind, 
those  only  who  have  conscientiously  performed  a 
similar  undertaking  can  fairly  estimate  the  amount 
of  toil,  research,  and  careful  condensation  involved  in 
the  task.  In  this,  however,  as  in  the  preceding 
editions,  whatever  faults,  errors,  and  failings  there 
may  be,  the  author  is  alone  responsible  for  them. 
H.  C.  FOLKAED. 

*,  Pump  Cobbt,  Teuplb, 
London, 
Janiurrt/,  1906. 


Digitizecoy  Google 


CONTENTS. 


CHAPTER    I. 
The  Law  of  Si-ahdbb. 
Slandbr;  What  la,  and  wbbn  Actiohablb 

CHAPTER   II. 
Slahdeb  iMPDTiNa  AH  Ihdictabls  Offbhcb 

CHAPTER    III. 

Where  the  St.ANDER  affects  a  Person  in  his  ob  bbr  Ofticb, 
Profession,  Trade  or  Business 

CHAPTER    IV. 
WoBss  ACTioNABLB  OHLV  ON  Proof  OF  Special  Damage 

CHAPTER    V. 
Slander  of  Titlb 

CHAITER    VI. 
The  Law  of  Libbl 

CHAPTER    VIL 

The  Law  of  Slahdeb  and  Libbl. 

Pdbligations  uade  in  the  cocbse  of  Judicial  Procbbdinos 
Part  I.    Occasion  ;  Absohite  PRiviLEaB. 

Reports  of  Judicial  Procekdinos 

Part  II.    Occabion  i  Conditional  Pbivileoe. 

CHAPTER    VIII. 
Publications    jiadb    in    thk    course    of    Paruamehtabv    Pho- 


coy  Google 


VUl  CONTENTS. 

CHAPTBE    IX. 

PUBLICATIOKS    HADE    IN    THE    CODRBB     OF     NaVAL    AND     MiLITABV 


CHAPTER    X. 
CouunNicATioHa  on  Matters  of  Public  Intersst  .    134 

CHAPTER    XI. 

Gokmdnicatioks  uadb  in  the  Discharoe  of   Social  and  other 

Duties 157 

Occasion:  Conditional  Privileoe. 

CHAPTER    XII. 
EEPBTrrroNs  of  Defamatory  Bumouhs 197 

CHAPTER    XIII. 
Malice  :  and  Evidence  of  Malice 202 

CHAPTER    XIV. 
Special  Damage  :  and  Evidence  thereof 216 

CHAPTER    XV. 

PLBAsiNas  AND  Procedure  in  Actiohh  of  Slandbb  and  Libel. 

Pabt    I.    Plaintiff's  Pleadings 227 

Part  II.    Defendant's  Pleadings 243 

CHAPTER    XVI. 
Evidence:   PLAiNTifT's  Proofs 257 

CHAPTER    XVII. 

DiscovEEV  IN  Actions  of  Slander  and  Libel       ....    280 
Interrooatories,  Production  and  Inspection  of  Docu- 
ments, &c. 

CHAPTER    XVIIL 
Evidence  :   Defendant's  Proofs 294 

CHAPTER    XIX. 
Tbul  :   Proceedings  at,  in  Actions  of  Slander  and  Libbl       .    312 

CHAPTER   XX. 

Costs,  in  Actions  of  Slander  and  Libel 8*20 


cB,  Google 


CONTENTS. 

CHAPTER    XXr. 

p, 
Ikjunxtions  to  eesteaik  Libbllous  Publtcations 

CHAPTEE    XXII. 

Points  of  Practice  ;  and  Peocbedings  after  Veeoict 

CHAPTER    XXIII. 

Inferior  Courts,  Jdrisdiction  and  Proceedings  in  Actions  of 
S1.AKDBR  AND  Libel 

CHAPTER   XXIV. 
Criminal  Division-  :   Hlaspeemoos  PoBLiCATioNa    .... 

CH.\PTEB    XXV. 

PUBLICATIOKS    TENDING    TO   SUBVERT    MORALITY  .... 

CHAPTER    XXVI. 
Seditious  Libels  and  Defamations  ok  the  Constitution    . 

CHAPTER    XXVII. 
Contempts  of  Court 

CHAPTER    XXVIII. 

As    to    the  Procedure   aoainst  Offenders   f< 


Court 


CHAPTER    XXIX. 


Libels  and  Contempts  op  Parliament  and  other  Legislative 

AasBMBLiEH 425 

CHAPTER    XXX. 

Publications  exciting  to  ah  Illegal  Act 482 

CHAPTER    XXXI. 

Publications  tending  to  Disturb  the  Pback  of  Nations  .  439 

CHAPTER    XXXIL 

Cbdhnal  Informations  for  Libel 442 

CHAPTER    XXXIII. 

Proceedings   bv    Indictment  ;    and    Summary  Jurisdiction    of 

Justices  as  to  Libels 462 


coy  Google 


CONTENTS. 


CHAPTER    XXXIV. 


Op  the  Eyidence  in  suppobt  of  an  Indictubnt  or  a  Csiuinal 

Infobhatioh 462 

CHAPTER   XXXV. 

Evidence  fob  the  Defence,  on  tbb  Trial  of  Indictuent  or 

Criminal  Imfobuatioh 498 

CHAPTER   XXXVI. 

PROCEEDINaS  INCIDENT  TO  TBE   TrIAL   OF  INDICTMENT    OR   CrIUINAL 

Infobmation  foe  Libei. 511 

CHAPTER    XXXVII. 

Procbedihob  after  Trial  of  Indictment  ob  Criminal  Information 

fob  Libbl 620 

LIST  OP  FORMS  AND  PRECEDENTS  .688 

LIST  OF  STATUTES  IN  APPENDIX 579 

APPENDIX:    STATUTES 680 

GENERAL  INDEX 617 


Digitizecoy  Google 


TABLE    OF    CASES. 


Abbkt  c.  Lill,  484 

Abingdon.  K f.,  116,  452,  459,  479 

Achilti  V.  Dr.  Newman,  569 
Adam  v.  Altaa,  191 
Adams  V.  Coleridfte,  182,  212 
Adams  v.  Kelly,  272 

Adams,  R v.,  866 

AdamBon  and  others,  It v.,  464 

Ahem  o.  Maguire,  268 

Alabaster  and  others  v.  Harness  and 

others,  840 
Alcott  V.  MiUar's  Earn,  Ac,  64 

Alderton,  B ti„  478 

Alexander  v.  An^^le,  234 

Alexander  v.  JenMaB  and  another,  82, 

44 
Alexander  v.  North  Eastern  Btulwav 

Ca,  105,  248,  806 

Alexander,  B v.,  445 

Alfred  v.  Farlow,  10 

Allbntt    V.    The     General     Medical 

Council,  107 
Allhusen  v.  Labouchere,  284 
Allison  (inn), 408 

Allison  and  others,  R v.,  466 

Allsop  and  Wife  v.  Allsop.  44,  219 
Almon,  B v.,  88fi,  887,  482,  486, 

488,  B02,  506 
Amann  v.  Dsmm,  188,  285,  279 
American  Exchange,  &c  v.  OUlig,  406 
Anderson  v.  Bank  of  British  Colmnbia, 

298 
Anderson  v.  Liebeg's,  &c.  Co.,  882 
Andrews  v.  Chapman,  109 
Andrews  and  another  v.  Nott  Bower, 

92 
Angle  V.  Alexander,  88 
Annaly  v.  The  Trade  Auxiliary  Co., 

106 

Annetl,  B v.,  856 

Archbold  v.  Sweet,  85 

Armitage  v.  Dunster,  262 

Armstrong  (in  re),  512 

Annstrong  and  others  v.  Armlt  and 

others,  829 
Ashley  v.  Harrison,  228 

Ashley.  B v.,  855 

Asbmore  v.  Borthwick,  112 
Asbton  V.  Sborrock,  422  ' 
Astley  V.  Younge,  95,  97 
Atkins  V.  Jolmeon,  840 


Atkins  V.  Perrin,  58 
Atkinson  v.  Congreve,  163 
Atkinson  v.  Fosbmke,  261,  282 
Attorney -General    v.    Bradbury    and 

another,  278 

Atwood,  R i'.,861 

Aunger,  B v.,  464 

Austen  (Sir  J.)  v.  Culpepper,  68,  68, 

484 
Australian  Newspaper  Co.  it.  Bennett, 

85,844 
Austria  (Emperor  of)  v.  Day,  827 
Avery  v.  Andrews,  409 
Ayre  V.  Craven,  41,  289 

Baal  v.  Baggerley,  18 
Babonneau  v.  Farrell,  84 

Badger  and  another,  R v.,  460, 464 

Bahama    Islands     (in    re    a   special 

reference  from  the),  286,  400,  402 
Baillie,  R— -  v.,  461 
Baker  v.  Carriok,  180 
Baker  v.  Pierce,  2,  14 
Baker  v.  Piper,  68 
Baldwin  v.  Elphinslone,  266 
Banister  v.  Banister.  51 
Bank  of    British    North  America  v. 

Strong,  98 
Barbaud  f.  Hookbam.  171 
Barker  v.  Shepherd,  412 
Barmund's  Case,  47 
Barnett  v.  Allen.  17,  24,  47,  279 
Barney  v.  United  Telephone  Co.,  888 

Barraolough,  B v.,  477,  497 

BsJTstt  V.  Keams,  95,  282 

Barrett    v.    Associated    Newspapers, 

Limited,  Add.  et  Cor.,  ixviii. 
Barrett  v.  Long,  218,  214 
Barron  v.  Gibbon,  217 
Barwell  v.  Adkins,  214 
Bateman    rt   Ux,    v.    Lyall    et   Ux., 

217,  222,  248 
Bayley  v.  Edmunds  and  others,  884 

Bayley,  B u.,  888 

Baylis  v.  Lawrence,  206,  279,  815,  816 

Beardsley  v.  Tappan,  192 

Beare  (or  Beere),  B v.,  266,  881, 

487 
Beatson  v.  Skene,  168,  292,  802, 848 
Beaumont  v,  Barrett,  480 
Beaumont  v.  Eaye  and  Wife,  288 


coy  Google 


Xll 


TABLE  OF  CASES. 


Beddow  V.  Beddow,  329 

Bedford.  R v.,  381 

Begg  t:  Forbes,  228 

BehreuH  and  others  v.  Allen,  113,  246 

Bell  V.  Bvnie,  237 

Bell  V.  Pkrke.  172 

Bell,  R v..  383 

Bell  i".  Stone.  6S 

BeUanaj-  v.  Burch,  29.  34 

Belt  V.  Lawes,  245,  345 

Bendish  v.  Liiidtiay,  8 

Benfield   and   ano'tlier,  R^-  v.,  75, 

265,  456,  474,  622 
Bennett  v.  Deacon,  190 
Benson  «.  Paull,  328 

Berry,  R v.,  236 

Berrjmftn  r.  Wise,  258,  260,  490 

Bickerton,  R v.,  85 

Biddulph  V.  ChaniberJaj-ne,  249 
Biggs  V.  Great  Eastern  Bailway  Co., 

105,  248 
Bignell  f.  Buz/ard,  81,  288 
Bishop  V,  Latimer,  110 
Bishops'  (The  Seven]  Case,  48S 
Black  V.  Hunt.  46 
Blackburn  v.  Blackburn,  205 
Blackhain  v.  Pugh,  130 
Blacknian  r.  Bryant.  47 
Blagg  u.  Hturt,  176,  209,  212 
Bl^e  V.  Piltold,  172, 292 
Blake  v.  Stevens  and  others,  108 
Blanc  V.  Burrows.  282,  286 
Bliss  V.  Stafford.  53 
Bloodworth  v.  Orav,  26 
Boaler  v.  Holder  and  others,  478 
Boaler  v.  The  Queen.  473,  474,  523 
Bolton  (Sir  William)  v.  Dean,  434 
Bolton  V.  O'Brien,  78.  279 
Bond  V.  Douglas,  215,  266,  272 
Bonell,  R- —  v.,  483 
Bonnard  r.  Penynian,  880 
Boosey  v.  Wood,  252 
Booth  t'.  Arnold,  32 
Booth  V.  Briscoe,  844 
Boston  v.Tathaiii.S 
Botterill  and   another  v.  Whytehead, 

164,  159,  187.  198 
Boulton  V.  Claphani,  97 
Bourke  v.  Warren,  276,492 
Bowden  v.  Russell,  384,  405,  418 
Bowey  v.  Bell.  831 
Boxsius  V.  Goblet  Frerea  and  others, 

264 
Boydell  v.  Jones,  78.  80, 237 
Boyle  V.  Wiseman.  269,  275,  283 
Bradburv  v.  Coojier,  240 
Bradlaugh  (ex  parte),  868 

Bradlaugh  and  another,  R v.,  469 

Bradlaugh  and  others,  R v.,  360, 

Bradlaugh  v.  The  Queen,  236,  477 
Bradley  r.  Methwjn,  69 
Bradley,  R v.,  525 


Brav  o.  Ford,  342 

BraV  V.  Ham,  33 

Brayiie  v.  Cooper,  9,  43 

Breayti.  Royal  British  Nurses' Associa- 
tion, 340,  531 

Bree  v.  Marescaux,  198,  336 

Breniridge  r.  Latimer,  248 

Brett  V.  Watson,  169 

Brigg's  Case,  26 

Brine  v.  Bazalgette,  213 

British  Empire,  &c.  Co.  f.  Linotype 
Co.,  224 

Brodribb  v.  Brodribb  and  another,  407 

Bromage  v.  Prosser,  198.  204, 206, 287, 
298 

Bromilow  i.-.  Phillips,  412 

Brooku.  Evans,  403,418 

Brook  V.  Rawl,  57,  63 

Brooke  v.  Avrillon,  211 

Brooke  i:  Edwards,  422 

Brooke  V.  Montague  (Sir  Henry),  99 

Brookes  v.  Ticbbome,  268 

Brooks  V,  Blanshard,  192 

Brooks  V.  Israel,  321 

Broome  v.  Gosden,  242,  277,  848 

Broun  tt.  Kennedy,  29 

Brown  (James)  (in  re),  481 

Brown  (Dr.).  B "■,  872 

Brown  v.  Brine.  341 

Brown  r.  Croome,  196.  204 

Brown  (or  Browne)  i'.'  Murray,  318, 314 

Brown  v.  Feeney,  225,  253 

Brown  v.  Smith,  39 

Brown  v.  St.  John,  21 

Brown  v.  Thurlow,  286 

Browning  v.  Sabin,  416 

Brunswick  (Duke  of)  i 
271,  279 

Bruton  v.  Downes,  98 

Bryant  {in  re),  418 

Bryant  v.  Loxton,  34 

Bryce  v.  Rusdcn,  148 

Budd,  B v..  490 

Buenos  Aj-rca  Gas  Co. 

Burdett  V.  Abbot,  272,  S 

Burdott,  B v.,  269,  872,  875,  475, 

I       483,  486.  612,  516 

I  Burgess  v.  Beaumont,  246 

I  Burks,  B u.,  477 

!   Bum,  R v..  455 

[   Burnett  v.  Tate,  832 

Jlums  and  others,  R v.,  874,  876 

I  Burton  v.  Plummer.  275 
I  Bustros  V.  White,  291 

Biitehelor,  R v.,  491 

'   Butler  i:  Butler.  407 
I  Butt  i:  Conant,  888,  470 

]]utt  V.  Jackson,  99 

Button  V.  Hevward,  2.  14,  239 

Byron  it.  Ernes.  40 

Caufield  v.  Bird,  215 
;  Campbell,  B u.,  451 


;.  Harmer,  225, 


..  Wilde,  406 


coy  Google 


TABLE   OF   CASES. 


Campbell  v.  SpoUiewoode,  73,   141, 

148,  149,  150.  152,  252,  804 
Caiie  V.  Golding,  62,  65 
Canbam  v.  Jones,  84 
Caiin  V.  Cann,  40S,  420 
Cannell  v.  Curtis,  258 
Capet  CLnd  others  v.  Jones,  241 
Capitftl  and  Counties  Bank  o.  Henly, 

67,  277,  279,  816,  348 

Carden,  R ti.,  467 

Carey  v.  Pitt,  267 

Carlile    (Mary),   R v.,  103.  8«S, 

488 
Carlile  (Bichard),  B c,  271,  446, 

523 
Carpenter  v.  Tarrant,  5 
C'arr  v.  Duckett,  50,  65 
Carr  (Sir  John)  v.  Hood,  67,  151,  477 
Carrol  v.  Bird,  161 

Carroll.  R v.,  412 

Carslake  v.  Mapledoram,  26 

Carter  v.  Jones,  814 

Caryll  v.  Daily   Mail  Publishing  Co., 

288 

Castro  and  others,  E v..  406 

Cftutfield  V.  Whitworth,  211,  212,  299 

Cavendish.  R v.,  461 

Ceely  v.  Hoskins,  13 
Chadwick  v.  Herapath,  255 
Chaffers  v.  Gotdsmid,  116 
Chftllender  v.  Royle,  884 
Chalmers  v.  Payne  and  another,   67, 

109  204 
Chalmers  v.  Shackell,  804 
Chainbeilain  v.  Bovd.  81,  220 
Charlton's  (Lechuiere)  Case,  391,  892, 

411.  419 
Chatterton  v.  Kecretary  of   State  tor 

India,  134 
Cheese  v.  Scales,  196 
Cheltenham  &  Swansea   Wagon   Co. 

{in  re),  406 
Chesshire  v.  Strauss.  405,  417 
Child  V.  Affleck,  162,  165 
Christie  V.  Christie,  98 
Chubb  V.  Flannagan,  270 
Chuhb  V.  Westley,  214 
Citizens'  Life  Assurance    Co.,  App., 

and  Brown,  Resp.,  205,  282 
Clare  v.  Blokesley  and  others,  409 
Clark  V.  Freeman,  84,  826 
Clark  V.  Molyneux,  181,  207,  212,  848 
Clarke  {in  re).  892 
Clarke  v.  Gilbert,  10 
Clarke  v.  Morgan,  224 

Clarke,  E v.,  881 

Clarke  v.  Roe,  186 

Clarke  v.  Taylor,  248,  249,  250 

Clarkson  v.  Lawson,  249 

Clay  V.  Roberts,  82 

Clay  V.  Yates,  841 

Cleaver  u.  Sarraude,  179 

Clegg  V.  Laffer,  81,  27B 


Clement  v.  Chivis,  70 
Clement  v.  Fisher,  238,  241,  276 
Clement  v.  Lewis,  110 

Clement,  R v.,  104.  408,  420 

Clements  v.  ErlanRer,  417 
Clover  p.  Royden,  327 
Clulee  t>.  Bradlev,  228 
Ctntterbuck  v.  Chaffers,  262,  266 
Coats  IT.  Chadwick,  417,  418 
Cobbett  (in  re),  416 

Cobbett.  R «.,  882,  507 

Cockoine's  (Lady)  Case,  25 
Cockayne  v.  Hodgkisson,  180 

Cocksiiaw,  B v..  456 

I  Coghlan,  R— —  v.,  474 
Colbiirn  v.  Patraore,  341 
Coleman  v.  West  Hartlepool  By.  Co., 

I      ^'® 

I  Collard  and  another  v.  Slurshall  and 
another,  882 

:  Collins  V.  Carnegie,  87,  258,  259 

I  Collins,  R v.,  373,  375,  880 

I   Collins  i:  Yates,  290 

I   Columbus  Co.  (ej  parte),  404 

I  Connors  v.  Justice  and  Wife,  40,  42 

Cook  V.  Ward,  75.  80,  201 
I   Cooke  V.  Hughes,  814 
'  Cooke  and  another  I.-.  Wilder,  194,  208, 
298.  801 

Cooper  V.  Hawkswell,  20 
I  Cooper  II.  Lawson.  114 

Cooper,  R v.,  75,  79,  270,  4S8, 

SOU 
I  Cooper  V.  Wakley,  314 

Corcoran  and  Wife  it.  Corcoran,  65 

Cosgrave  v.  The  Trade  Auxiliary  Co., 
106,  287 
!   Coulson  V.  Coulson,  880 

Cowan  11.  Milboum.  361 
j  Cowles  V.  Potts,  170 
'   C0J[  V.  Cooper,  285 

Cox  V.  Feeney,  146 

Cox  V.  Lee,  74.  818 
>  Coxheod  v.  Richards,  160,   161,  188, 

803 
!   Craven  v.  Smith.  822 

Crawford's  Case,  890,  396,  421 

Creevey,  B v.,  116,  125 

Crisp  V.  Gill,  88 

Cristie  v.  Cowell,  46 

Critchley,  R v.,  486 

Croft  (Sir  Harbert}  v.  Brown,  24 

Croft  II.  Stevens,  188 

Cropp  V.  Tilney,  68.  70 

Crowe,  R ti.,510 

Crown  Bank  (in  re),  403 

Croydon  C.  C.  Judge,  R v.,  394 

Crunden,  B v.,  866 

Cuddington  v.  Wilkins,  .'i,  245,  265 

Curi,  R u.,  865 

Curry  v.  Walter,  108, 104 

Curtis  V.  Curtis,  22 

Cuthel.  R u.,  500,  502 


coy  Google 


TABLE  OF  CASES. 


Dainbs  and  another  v.  Hartley,  16, 

278 
DakyI  v.  Labouchere,  842 
DaJgleish  v.  Lowther,  282 
Dalryiuple  v.  Leslie.  288,  291 
Dance  v.  Robsoo,  295 
Darby  v.  Ouseley,  228.  280.  808,  816 
Dauncey  v.  Holloway,  86,  48 
Dftvey  V.  Pemberton,  290,  824 

Datles,  B v.,  404 

Davies  v.  Snead,  200,  801 

Dftvies  and  "Wife  v.  Solomon,  44,  219 

DaviB  V.  Billing.  226 

DiLvis  V.  Cutbual),  221 

Davis  V.  Duncan,  150 

Davis  V.  Gardiner,  218 

Davis  V.  Gray,  288 

Davis  V.  Lewis.  38 

Davis,  B v.,  450 

Davis  11.  Reeves,  168 

Davis  V.  Shepstone,  149 

Davis's  Case,  218 

Davison  (or  Davidson)  v.  Duncan,  lOB, 

120, 185 

Davison.K r.,94,868, 899, 400,415 

Daw  V.  Eley,  406,  418 
Dawkina  v.  Pauleb,  181.  182,  802 
Dawkins  v.  Rokeby  (Lord),  188, 178 
Dawkins    v.     Saxe -Weimar     (Prince 

Edward  of).  180.  888 
Dawkins  V.  Stephenson,  180,  888 
Dawkins  v.  Wvnvard.  180,  888 
Day  >■.  Bream,  268,  270,  499 
Day  V.  BrownriRg,  54,  68,  65,  838 
Day  V.  Buller,  85 

De  Berenfjer  and  others,  B ••.,  522 

De  Bernales  v.  New  York  Herald,  886 
De  Crespigny  i>.  Wellesley,  197,  201, 

807 

D'Eon,  B !■.,  440 

Detries  V.  Daviea  (or  Davis),  214 
Delacroix  •:  TLevenot,  268,  266 
Delany  t;.  Jones,  16 
Delauney  o.  Mitchell,  814 
DeleRal  v.  Hightey,  98.  214,  250,  251 

De  Mamey,  B if.,  869 

De  Bothschild  v.  Shilabon,  226 
Derry  -■.  Handlev,  199 
Devereux  v.  Clarke  and  another,  247 
Denne  ti.  Wilson,  268 

Dewhurst,  R f .,  581 

Dibdin  v.  Boetock  aod  another,  152 

Dickeson  v.  Hilliard,  192 

Dicks  V.  Brooks,  60 

Dickson  v.  Wilton  (Earl  of),  181, 172, 

178 
Digby  V.  Financial  News,  140, 247, 819 
Digby  V.  Thompson,  71,  78 
Dill  V.  Murphy  and  another,  481 
Dillon  O.Balfour,  115 
Dixon  (rx  parte),  il2 
Dixon  v.Holden,  827 
Dixon  V.  ParBona,  164 


Dixon  V.  Smith,  41,  217 

Dixwell.R v.,  856 

Dockrell  v.  Dougal,  888 

Dodd,  B 0.,  488,  501 

Dodd  V.  Robinson,  44 

Doherty,  B v.,  466 

Dolan  and  others,  R v.,  401 

Dolby  11.  Newnea,  202 

Donoghue  u.  Hayes,  17 

Doyle  and  others  v.  Falconer,  481 

Doyle  V.  O'Doherty.  97 

Dovlev  V.  Roberts.  29,  84,  86 

Drakard,  E v.,  883 

Driffield,  &c  Linseed  Cake  Co.  v, 
Waterloo  Mills  Cake  Co.,  888 

Du  BoBt  V.  Beresford,  67, 484, 491 

Duffv.  B v.,  864. 376, 447, 461, 482, 

680 

Dugdale  v.  Reg.,  867 

Duncan  u.  Thwaites,  104,  110 

DuncoDibe  v.  Daniel],  145 

Duoiop  Pneumatic  Tyre  Co.  v.  Maison 
and  others.  B8 

Duniuan  v.  Bigg.  179 

Dunn  V.  Devon  and  Exeter,  &c.  News- 
paper Co.,  226 

Dunn  u.  The  Queen,  527 

Dunne  v.  Anderson,  144 

Duplany  v,  Davis,  152 

Dwyer  v.  Esmonde.  156 

Eaolbtoh  v.  Kingston,  267 
Earbury's  (Dr.)  Case,  471 
Earl  V.  Vass.  292 
Early  v.  Smith.  289 
Eastmead  v.  Witt,  165 
Eaton  V.  Johns,  74,  249 

Eaton,  R v.,  8.^6 

Edgar,  R v.,  77 

Edmonds  and  others,  R p.,  875 

Edmondaon  v.  Birch  4  Co.,  211,  264, 

287 
Edmonson  v.  Stephenson,  162 
Edsall  V.  Bussell,  88, 249 
Edward  V.  Lowther.  280 
Edwards  (tn  re),  422 
Edwards  v.  Begbie.  191 
Edwards  v.  Bell,  191,  248,  249,  805 
Edwards  v.  Wooton,  262,270 
Elborow  V.  Allen,  58 
Eliot  V.  Halmaraok,  412 

Elliot,  B v.,  367, 895 

Elliott  V.  Garrett.  287 

ElUsseD  V.  Lord  Mayor  of  London, 

467 
Emmens  f.  Pottle  ft  Son,  270,  499 
Euiinerson  (in  re),  410 

Ensor,  R ii.,  488 

Entick  11.  Carrington,  471 
Evans  v.  Harlow,  88 
Evans  v.  Harries,  218,  222 

Evans,  B v.,  497 

Ev«  and  another,  B v.,  46S 


cB,  Google 


TABLE  OF  CASES. 


XT 


Exparte ,  889,  458 

Evre  V.  FrEmklin,  484 
Ej-reo.  Garlick,484 

Faibclouoh  v.  Maiicheater  Ship  CeuieiI 

Co..  401 
Fairmau  v.  Ives,  175 
Falvey  p.  Stanford,  845 
Farley's  (Mrs.)  Case,  408 
Farquhar  v.  Lloyd,  858 

Faulkoer,  R u.,  891 

Felbermann  and  another,  B v., 

473 
Felkin  v.  Herbert,  408,  421 
Fiintiman  (exparte),  458 
Fenton  and  another  f.  Hampton,  480 
Fenwick  v.  Bell,  289 
Fernandez  (exparte),  400,  416 
Ferrers  (Lord)  v.  Shirley,  267 
Field  V.  Bennett,  282,  886 

Fielding,  R v.,  458.  460 

Fielding  and  others  v.  Thomas,  482 

Finden  u.  Westlake,  196 

Finnertv  v.  Tipper,  812 

Fisher  k  Co.  v.  Apollinaris  Co.,  885, 

611 
Fiaher  v.  Clement,  77,  78,  279 
Fisher  t<.  Owen,  284 
Fisher  and  others,  R v.,  104,  110, 

SB3 
Fisher  «.  Nation  Newspi^)er  Co.,  189, 

277 
FitzgibboD  v.  Greer,  392 

Fleet,  B ti„  104,  449 

Fleetwood  v.  Curl  (or  Cotley),  25,  278 
Fleming  v.  Dollar,  226,258 
Fleming  v.  Newton,  106,  198 
Fletcher  V.  Braddyll,  484 
Flint  V.  Pike,  112,  118,  250 

Flower,  B v.,  426,  427 

Rower's  Case,  86 

Flowers,  R «.,  467 

Floyd  V.  Barker,  89,  95 

Foots  and  others,  E v.,  860 

Force  v.  Warren,  168,  184 
Ford  V.  Primrose,  16,  22 
Fores  V.  Johnes,  841 
Forrester  ti.  Tyrrell.  262 
Forsdike  and  Wife  v.-  Stone,  846 
Foster  V.  Pointer,  275 

Foster,  B v..  28 

Foulger  >-.  Newcomb,  84,  81.  289 
Foundling  Hospital  (Oovemors  of)  v. 

Bell  Slid  another,  451 
Fountain  v.  Boodle  and  Ux.,  162,  212 
Fountain's  Case,  446 
Fowler  e.  Dowdney,  6 
Fowler  and  Wife  v.  Homer,  188 
Fox  V.  Broderick,  254,  265 
Fradloy  v.  Fradley,  295 

Franceys,  B u„  455 

Francis  v.  Boose,  28,  278 
Franklin,  E v.,  881,  882 


Fraser  v.  Berkeley,  161 
Fray  v.  Blackburn,  89 
Fray  v.  Fray.  67,  74, 818 

Freeman's  Journal,  R v.,  877,  417 

Frere  v.  Vidler,  57 

Frost  V.  London  Joint  Stock  Bank, 

242 
Fryer  ii.  Gathercole,  374 
Fryer  v.  Kinnersley,  164,  194,  210,801 
Fnmess  v.  Cambridge    Daily  NewB, 

Add.  et  Cor.,  xxvlii. 

Fussell,  E v.,  476 

Futvoye  v.  Kennard,  422 


541 

Gardner  r.  Slade.  168,  164 
Gamett  t>.  Bradley.  820,  824 
Garrells  v.  Alexander,  367 
Garstin  v.  De  Garston,  421 
Gathercole  v.  Miall,  146, 152,  224,  274 
Gathercole,  E v..  78, 146, 860, 489, 

451 
Gatty  V.  Farquhareon,  845 
Geare  v.  Britton,  221 
Gee  V.  Pritchard,  826,  886 
George  v.  Goddard.  174 
Gerard  (Sir  G.)  ti.  Dickenson,  49, 56, 61 
Getting  v.  Foss,  192 
Gibson  V.  Evans,  287 

Gilhain,R v.,  405 

Gillett  V.  Bullivant,  42,  200 
Gilpin  V.  Fowler,  192,  210 
Ginnett «.  Whittingham,  852 

Girdwood,  B v..  464 

Giltins  V.  Symes,  828 

Godfrey's  Case.  890 

Godson  V.  Home,  208,  801 

Goffin  II.  Donelly  (or  Donnelly),  117 

Gold  Coast  Exploration  Co.  (in  re), 

404 
Goldstein  e.  Foes.  71, 192,  284 

Goldstein,  E c,  479 

Gompas  v.  White,  97 
Oompertz  v.  Levy,  384,  243 
Goodbume  o.  Bowman,  248 

Gordon  (Lord  George),  R v.,  440 

Gordon's  Case,  258 
Goslin  V.  Cony,  228 
Gossett  V.  Howard,  439 
Gott  t>.  Pulsifer,  88 
Gould  V.  Hulme,  98 
Goulding  V.  Herring,  61 
Gotirand  v.  Fitzgerald,  240 
Gourley  v.  Plimsoll,  247,  261,  287 
Gower  (Lord  Ronald)  (in  re),  495 
Grant  v.  Gould,  128 

Grant  and  others,  B v.,  491,  524 

Grant  v.  Secretary  of  State  tor  India, 

184 
Gray  v.  Bartholomew,  226 
Gray,  E v.,  108,  888,  889,  403 


coy  Google 


XVI 


TABLE  OF  CASES. 


Gray  v.  West  and  Wife,  822 
Greaves  v.  Blanchet,  40,  218 
Green  v.  Button,  48, 217 
Green  v.  Chapman  and  another,  153 
Green  v.  Elgie  and  another,  416 
Greene  v.  Sbarpe,  295 
Greenfield  v.  Reav,  288,  284 
Greenfields  Case,* 80 
Greenough  ti.  Gaskell,  293 

Greenwood,  B v.,  474,  486 

Gregory,  B t'.,  468,  475,  477 

Gregory  v.  The  Queen,  72,  478,  524, 

529 
Gregory  and  another  v.  'Williams,  219 
Greville  v.  Chapman  and  others,  74, 

295.  807 
Orifliths  V.  Lewis,  33,  240 
Gurneth  v.  Derrj-,  23 

Gutch  and  othera,  B v.,  500,  508 

Gutsole  V.  Mathers.  50,  64 

Gwynn  v.  South  Eastern  Ry,  Co.,  105, 


Harvei',  R v.,  379,  496,  519 

Harwood  v.  Astley,  SO,  145 
Harwood  v.  Green,  175 

Haswell  and  another,  R v.,  404 

Hatchard  u.  M^ge,  337 

Hatchard.  R v.,  475,  498 

Hatfield,  E v.,  490 

Hawdon,  R v.,  531 

Hawdone  (in  re),  839 
Hawker  v.  Stourfield  Park  Hotel,  833 
Haylock  i:  Sparke,  66,  470 
Haynes  v.  Eitchey  et  Ux.,  9 
Haythom  and  anoilier  v.  Lawson,  81 
Havward  &  Co.  v.  Hayward  &   Sons, 
382 


Haddon  v.  Lott,  50,  63, 65 

Haggard  v.  Pelicier  Frires,  89 
Haire  v.  Wilson,  205,  279 
Hakewell  v.  Ingrain,  75,  206,  817 
Halbronn    v.    International     Horse 

Agencv,  68 
Hall,  R-^^  1'.,  486 
Hall  V.  Launspach,  852 
Hall  V.  Weedon,  28 
Haltoran  r.  Thompson,  186 

Halpin,  R v.,  525 

Halsey  v.  Brotherhood,  50,  59 
Hammerton  v.  Green,  178 
Hamon  v.  Falle,  179 

Hankey,  R );.,458 

Hankinson  v.  Bilby.  7.  17,  278 

Hann  and  another,  R v.,  450 

Hare  v.  Meller,  116 
Hargrave  v.  Le  Breton,  54,  55,  57 
Harle  v.  Catherall,  138 
Harman  v.  Delany,  83.  304 
Harnett  v.  Vise  and  Wife,  821 
Harper  (Sir  J.)  v.  Beaumond,  85 

Harrington,  R v..  894 

Harris  v.  Amott  and  others,  345 
Harris  v.  Thompson,  166,  206 
Harris  v.  Warre,  286 
Harrison  v.  Bevington,  89 
Harrison  v.  Bush.  171, 176,  265,  297 
Harrison  v.  Eraser,  184 
Harrison  v.  King,  19 

Harrison.  R v.,  371 

Harrison  v.  Thomborough,  20 
Hart  V.  Gumpach,  128.  172 

Hart,  R ».,  449,  488,  527 

Hart  and  another,  R v.,  888 

Hart  V.  Wall,  50,  60 
Hartley  v.  Herring,  219.  222 
Hartwell  v.  Vesey  and  Ux.,  174 
Harvey  v.  French,  110 


I  Hayward  v.  Saj-lor,  20 

!  Hearne  v.  Stowell,  144,  222,  816,  317, 

I       343,  848 

'  Hebditch  v.  Macllwaine  and  others, 

'       67,  177,  254 

I   Hedlcy  v.  Barlow  and  another,  114, 

,       315 

Helniore  v.  Smith,  407 

Helsham  i\  Blackwood  and  another, 
I        110,  249,  255,  304 
j  Heming  and  Ux.  v.  Power,  16,  276, 
I       295 

Heiuing,  R v.,  432 

I   Hemniiogs  v.  Gasson.  235,  238 

I   Henderson  v,  IBroomhead,  97 

'  HennesBv  v.  Wright.  247,  286,  292 

:   Henwood  v.  Harrison,  138,  142,  144 

■   Herbert's  Case,  410 

!   Heriot  v.  Stuart,  85,  154 

I  Hermann  Loog  v.  Bean.  333 

I   Hervey  v.  Dowson,  178 

I  Hesketh  v.  Brindle,  207 

Hetherington,  R i-.,  358,  359,  528 

Hewson  r.  Cleeve,  70,  139,  247 

!   Hext,R I'.,  454 

}  llevdon,  B r.,  456 

I   Heywood,  R r.,  475 

;   Hibbins  r.  Lee,  114 

I  Hibbs  V.  WUkinsoii,  300 

:   Hickinbothaiu  i'.  Leach,  246 

I   Hicklin  and  another,  R^ v.,  368 

'  Hicks's  Case,  262 

Higgins,  R v..  482 

Higginson  v.  O'FJaherty,  99 

Highmore   r.   Earl   and   Countess   of 
Harrington,  32,  344 

Hill  V.  Campbell  and  Wife,  289 

HU!  It.  Hart-Davis,  185,  326 

Hilsden  v.  Mercer,  248 

Hoare  {er  parte),  453 
i  Hoare  v.  Dickson.  337 
I   Hoareif.  Silverlock.  67, 78, 79,  204,245 
I   Hobbs  r.  Brvers,  170 
;  Hobhouse"s  Case,  429 
I   Hodge  If.  Churchward,  228 
I  Hodgson  r.  Scarlett,  99 
'   Hodson  and  anotlier  v.  Pare,  92 
,   Hoey  r.  Felton.  223 


coy  Google 


TABLE  OP  CASKS. 


Holbrook,  R IT,,  206.271.449,605, 

S24 
HolmeR,  R v.,  887 

Holt,  R !•.,  479,  490,  509,515,  517 

Holt  >'.  Scholefield,  23 
Home  V.  Lord  Bentinck,  129 
Homer  v.  Taunton,  241 

Hone,  H v.,  611 

Hooess  ajid  another  v.  Stubba,  250 
Hooper  v.  Truscott,  8,  205,  208 
Hope  V,  Brash  and  anothei,  290 
Hope  I'.  Hope,  416 
Hope  V.  I'ADBon  and  another,  141 
Hopley  tr.  WilUamB,  82S 
Hopwood  V.  Thorn.  83, 168,  218 

Home,  R v.,  15,  498 

Houlden  v.  Smith.  410 
Howe  V.  Prinn,  28,  35 
Hubbuck  k  Sons  v.  Wilkinson,  84, 882 
Hubert  &  Co.  {ex  parte),  466 
Huckle  V.  Reynolds,  9 
Hughes  o.  Porral  and  others,  424 
Hughes  V.  Bees.  239,  278,  848 
Huiuber  V.  AiDge,  166 
Humphteys  v.  Miller,  192 
Humphreys  v.  Stillwell.  33 
Humphrvs  v.  Stanfield,  Ql,  62 
Hunt  V.  Algal  and  others,  202 
Hunt  V.  Bell.  ■^,  81,  295 
Hunt  V.  Clarke,  417 
Hunt  V.  Ooodlake,  242, 277 
Hunt  v.  Gt.  N.  Ey.  Co.,  166 

Hunt,  R v.,  141,  486.  483 

Hunt  V.  Thimblethorpe.  19 
Hunter  v.  Sharpe.  138 
Huntley  v.  Ward.  186 
HurreU  v.  ElUs,  72 
Hurt,  R t...78,  492 

I' Anson  v.  Stuart,  26,  46,  246,  276 

Ihve  (Ja<!ob),  R v.,  356 

Ingram  v.  Lawson,  80,  221, 222 

Ipswich  (Jailor),  R v.,  456 

Ireland  v.  Cfaampneys,  8S7 

Ireland  v.  Lockwood,  46 

Irwin  o.  Brandwood  and  Wife,  44 

Jacksoh  v.  Adams,  30,  218 

Jackson  v.  Hopperton,  168,  178 

Jackson  v.  Eidd,  228 

Jackson  V.  Mawby,  421 

Jackson  v.  Mayne  (Sir  Richardl,  196 

Jacob  V.  Lawrence,  186 

Jacob  v.  Mills,  21 

Jacobs  V.  Schmaltz.  23,  236 

James  v.  Boston,  175 

James  v.  Brook,  42,  289 

James,  R v..  895,  416 

Jameson  v.  Urinkald,  269 

Janson    v.   Driefontein    Consolidated 

Mines,  102 
Jarmain  v.  Chatterton,  416 
JeEfe,  R v.,  mi 

F.8. 


JefTeries  v.  Duncombe,  67,  434 

JekvJl  f.  Moore,  129 

Jenkins  v.  Phillips,  285 

Jenner  and  another  v.  A'Beckett,  154 

Jenour,  R v.,  475 

Jenoure  v.  Uelniege,    181,   190,  304. 

843 
Johnson  {in  re),  412,  416,  420 
Johnson  v.  Edge,  884 
Johnson  r.  Evans,  94 
Johnson  v.  Hudson  and  another,  274 

Johnson,  R v.,  271,  474,  476 

Johnstone  v.  Sutton,  128 
JoliiffeCfjrpaWe),  894 

Jolliffe,  R v.,  405 

Jones  (ex  parte),  408,  411.  418 
Jones  V.  HewicUe.  247 
Jones  c.  Heiue,  46 
Jones  t;.  Littler,  19,  89 
Jones  V.  Mackie,  225 
Jones  It.  McGovem,  106 
Jones  V.  Pritchard,  888 

Jones,  R r.,  412 

Jones  (Gale),  B v..  888 

Jones  V.  Richards,  285 

Jones  V.  Thomas,  184.  191 

Jordan  (C.    C.    Judge    of    Stafford), 

R v.,  415 

Jovnt  V.  Cycle  Trade  Publishing  Co., 

140,  141 
Judd,  R v.,  466 

Kane  17.  Mulvany,  102,  112 

Kearsley  *  Williams,  R v.,  378 

Keighly  v.  Bell,  130 
Kelley  t).  O'Mally,  187 
Kelly  V.  Partington,  48,  168,  241 
Kelly  V.  Sherlock.  147,  811,  846 
Kellv  V.  Tinling,  147 
KenclUlon  v.  Maltby,  91 
Kennedy  v.  Hilllard,  98 
Kensit  V,  Evening  News,  404 
Kent  V.  Lewis,  822 


Keyzor  and  another  v.  Newcomb,  82 
Kielley  v.  Carson  and  others,  430 

Kiernan,  R v.,  468 

Kihnore  v.  Abdoolah,  845 

Eimber  v.  The  Press  Association,  104 

Kine  v.  Sewell,  168 

King  II.  Griffin,  69 

King  V.  Hawkesworth,  852 

King  V.  Lake,  69 

King  V.  Waring  et  Ur.,  166 

King  V.  Watts,  159,  166 

Kitcat  V.  Sharp,  834,  406,  418 

Knell.  R i>..501 

Knight  V.  Gibhs,  43, 180,  218,  248 
Koenig  V.  Ritchie,  156 

LABOrCBBBB  {in  re),  404 
Labouchere,  R v. ,  488. 449, 45 1, 456 

h 


coy  Google 


TABLE  OF  CASKS. 


LafoDe  V.  Smltb,  225,  252,  809 

Lake  v.  Hatton,  804,  481 

Lake  v.  King,  116 

Lamb  v.  Mvinster,  2B4 

Lambert  4  Perry,  E v.,  878,  479, 

507 

Lambeth  C.  C.  Judge,  B v.,  898 

Lambri  v.  Laboucbere,  608 
Lamb's  Caee,  67,  261,  262,  266,  600 
Lancaster  v.  French,  86 

Langley,  R v.,  1.  886,  478 

Larrieu,  B v.,  453 

Latimer,  E v.,  461.  681 

Latimer  ii,  "Western  Morning  News 

Co.,  86,  154 
Xiaughton  v.  The  Biahap  of  Sodor  and 

Man,  156,  211,  301 
Law  11.  Llewellyn,  92 
Lawless  v.  Anglo -Egyptian  Cotton  and 

Oil  Co.  (Limited),  197,  232 
Lawrence  v.  Newberry,  79,  201 

Lawrence,  E v.,  881 

Lawrence  i*.  Smith,  826 

LawBon,  E v.,  449,  468 

Lay  V.  Lawson,  196,  249 
Layer's  Case,  276 
Leach's  Caee,  470 
Lee  V.  Gibbiup,  330 

Lee,  R v.,  104 

Le  Fanu  and  another  v.  Malcolmsoa 

and  others.  81,  276,  491,  494 
Lefroy  v.  Humside,  148,  819 
Lefroy  v.  Cridland,  270 

Lefroy,  E v.,  894 

Le  Merchant's  Case,  275 
Lemon  v.  Simmons,  24,  30 

Leng,  E v.,  75 

Leslie  v.  Cave,  65 

Lethbridge  v.  Cronk,  289 

Lever  Bros.  v.  Associated  Newspapers, 

287 
Lever   Bros.  v.  Kotorial   Newspaper 

Co.,  287 
Levi  (or  Levy)  v.  Milne,  816,  317,  346, 

516 
Levy  V.  Moylan,  898 
Lewis    V.   Clement   (see    Clement   v. 

Lewis) 
Lewis  II.  Earl  of  Londesborough,  290 
Lewis  V,  James,  413 
Lewis  V.  I^vy,  lOo,  109,  114 
Lems  V.  Owen,  894 
Lewis  V.  Walter.  112.  202.  250 
Leyman  v.  Latimer,  6,  246,  255 
Lie  beg' s,  Ac.  Co.  v.  Anderson,  332 
r,ike  V.  McKinstrv-,  69 
LiDey  v.  Eoney  and  anotlier,  96 
Linotype  Co.  r.  British  Empire  Type- 
setting, &C.,  88 
Little  V.  I'omeroy,  98 
Littler  v.  Thomson,  408.  418 
Liverpool  Household  Stores  Aasocia- 

tioo  V.  Smith,  829 


Liverpool    (Mayor    of)    and    others, 

E v..  681 

Lloyd  V.  Jones,  848 

Lofield,  R u„  106 

London  *  Northern  Bank  v.  Newnes, 

287,882 
London  (Lord  Mayor  of).  E v., 

288,465 

Lovett.  E v..  266,  873,  874 

Lowden  v.  Blakey,  298 
Lowry  v.  Aikenhead,  168 
Luckumsey  Eowji  v,  Eurbun  Nursey 

and  others.  436 
Lnmby  v.  AUday,  29,  85,  41 
Lynam  v.  Gowing,  98 
Lynch  v.  Knight  and  Wife,  43,  222 
Lyne  v.  Nieholls,  84 
Lytton  (Earl  of)  v.  Devey  ajid  others, 

834 

Macadlay  v.  Shaken.  290 

MacCabe  i>.  Jojnt,  107 

Macdougall  v.  Knight,   111,  251,296, 

888.  847 
Machado  v.  Pontes,  386 
Mackay  u.  Ford,  100 
Mackenzie  v.  SteinkofT,  286 
Mackett  v.  Commissioners  of  Hem 

Bay,  884,  406 
Mackey's  Case,  868 
Macleod  v.  Wakley,  161,  215 

Macpherson,  B v.,  481 

McAJeece  (in  re),  416 
M'Caber.  Foot,  11 

M'Canno.  Edinburgh  Roperia  Co., 264 
M'Cauley  v.  Thorpe,  818 
M'Dermott's  Case,  897,  424 
McDougall  V.  Claridge.  179 
M'Elveney  ti,  Connellan,  292 
McGill's  Case,  411,  415 
M'Gregor  ii.  Gregorv,  73,  249 
M'Gregor  v.  Thwaitee.  92,  105,  201 

McHugh,  E v..  138,  876,  446 

McLaughhn  v.  Doey,  106 

MoLeort,  App.,  and  St.  Aubyn,  Eesp,, 


270,; 


),  424 


'Enroe,  248 
M'Naghtcn's  Case,  269 
McNally  i..  Oldham,  106 
McPherson  v.  Daniels,  197,  236,  307 
McQuire  v.  Western  Morning  News, 

140,  149,  161,  163 
Hagrath  it.  Finn,  191 

Mahon,  R v.,  400,  416 

Maitland  v.  Bramwell.  174 
I  Maitland  v.  Goldney,  2,  197 
Malachy  v.  Sopor  and  another,  50,  63, 

65 
Maloney  v.  Bartlev,  98.  288 
Malton  V.  Nesbit,  269 
Manby  v.  Witt,  165 
Mancliester  (Mayor,  &c.)  v.  Williams 

281,  282 


coy  Google 


TABLE  OF  CASES. 


Manning  v.  Avery,  62 

Manning  v.  Clement,  290 

Alorke  v.  Samuel.  10 

Marlborough  (Duke  of)  {ex  parte),  428 

Marriott  i:  ChoinberLun,  285,  286 

Marsden.  It v„  447,  476 

Mafsden  and  obherB,  R v.,  884 

Marehall,  R v.,  45S,  456 

Martin  (in  re),  421 

Msftin,  R v.,  408,  400 

Martin  V.  Strong,  41,  167 

Martin  ti.  Wriglit,  826 

Martindale  {in  re).  404,  408 

Martin's  Case,  411,  415,  418 

Martins  {ex  parle),  421 

KfaBon  V.  Aird,  388 

Mason  v.  ThompEon,  14 

Matthews  v.  Crass,  216 

Maxwell  V.  Wolalev,  254 

Ma;  V.  Brown,  800,  811,  812 

Mayhew  v.  Locke,  894 

Majne  v.  Diggle,  7 

Major  V.  CollinB,  289 

Mears  v.  Grittin,  845 

Mellin  V.  White  (see  White  v.  MeUin) 

Mercier  v.  Cotton,  281 

Merivale  ti.  Carson,  150, 152,  252 

Metropolitan  Music  Hall  Co.  i>.  Lake, 

409 
Metropolitan  Saloon  Omnibus  Co.  v. 

Hawkins.  54,  81.  281,  290 
Mickelthwaite  v.  I'letcher,  421 

Middlesex  (Sheriff  ot),  R v.,  427 

Middleton,  R v.,  484,  527 

Miles,  R v.,  453 

Milissich  v.  Lloyds,  111,  847 
Miller  v.  David,  49.  285 
Miller  V.  Drury,  258 
Miller  v.  Hope,  90 
Miller  c.  Seare,  91 
Millman  v.  Pratt,  64 

Mitchel,  R v.,  446 

Mogul  Steamship  Co.  v.  McGregor,  829 
Monson  v.  Tusaauds,  380,  484 
Moody  V.  Steward,  851 
Moor  (Sir  George)  v.  Forster,  6 
Moore  v.  Meagher,  48.  219 
Moore  c.  Terrell  and  others,  805 
Morgan  v.  Lingen,  78,  182 
Morris  V.  Langdale,  84,  220 
Morrison  and  another  v.  Harmer  and 

anotlier,  249,  806 
Moseley  (in  re),  400,  402,  416 

Most,  R v.,  879 

Moultonv.  Claphain,  94,  9T 
Mountney  v.  Watton,  249 
Mudd  V.  Suckennore,  268 
Muicahy  v.  The  Queen,  878 
Mulkem  V.  Ward,  326 
Alullett  ir.  Hiiltcn.  266 
Mulligan  V.  Cole.  242,  277,  818 
Mulock  (in  re),  412 
Munslow,  R u.,  476,  477 


Munster  v.  Lamb,  100 
Murdock  v.  Funduklian,  209 
Alurpby  t>.  Hal  pin,  166 
Murray  v.  Benbow,  854 

Murray,  R v.,  454 

Myers  v.  Defries,  821,  828 

Nafiee  v.  Daniel  and  another,  848 
National  Association  ot  Plasterers  v. 

Smithies,  284 
Needham  v.  Dowling,  99 
Neiill  V.  Fine  Arts,  Ac.  Insurance  Co., 

196,  205,  212,  847 
New  Gold  Coaat  Exploration  Co.  {in 

re),  405 

Newhouse,  B v.,  581 

Newman  ti.  IJailey,  246 

Newman,  B v..  481,  508,  524,  i526 

Newport,  R v.,  486 

Newton   v.   Amalgamated  Musicians' 

Union.  882 
Nicholson  v.  Squire,  422 
Norria  v.  Smith,  282 
North  V.  BUton,  321 
Northampton's  (Earl  of)  Case.  20 
Northampton's  (Mayor  of)  Case,  451 
Nottingham      Journal      Proprietors, 

E v.,  453 

Nutt  (Richard),  R v.,  872,  488 

Nutt's  (Klizabeth)  Case,  501 

O'Brien  (ej^ parte).  864,  876,  468 
O'Urien  v.  Brvant,  47,  248 
O'Brien  v.  Clement,  47,  72,  238 
O'Brien  v.  Balishnry,  818 

O'Connell  and  others,  R v..  874 

O'Connell  and  others  v.  The  Queen, 

376,  479.  529 
O'Connor  (in  re),  406,  417 
O'Dogherty,  R—  it.,  403 
O'Donoghue  v.  Hussey,  156,  801 
O'Hea  V.  Guardians  Cork  Union,  242, 

279 
O'Keeffe  v.  Cullen,  101 
O'MaUey  [in  re),  403,  417 
O'Shea  v.  O'Sbea,  416 
Oddy  V.  Lord  George  Paulet,  194 
Odger  V.  Mortimer,  344 
Ogden  V.  Turner,  10,  11,  40 
Otivant  v.  Wright,  324 
Oliver  V.  Bentinck,  245 
Onslow  V.  Home,  21,  28,  80 

Onslow  &  Whalley,  B v.,  406 

Orme  or  Alme,  R- v.,  450,  475 

Oabom,  R v.,  450 

Osborne,  E ti..  439 

Owen,  B c,  881,  425 

Oxley  V.  Wilkes  and  others,  226.  252, 


Fadmore  v.  LattTcnce,  7, 184,  . 
Page  (ex  parte),  412 
Pain,  B v.,  435 


coy  Google 


TABLE  OF  CASES. 


Paine,  B v.,  872 

Paine's  Case,  487 
Palmer  v.  Humnierston,  168 
Paiikhurst  v.  Hamilton,  145,  211,  289 
Pankhurst  u.  Sowler,  187 
PankhurBt  v.  Thompson,  31,  359 
Pankhurst  v.  Wighton  &  Co.,  285 
Paris  V.  Levy,  82,  154 

Parke,  R v.,  404 

Parkes  v.  Prescott  and  another,  136, 

Parkina  et  Ux.  v.  Scott  et  Us.,  199 

Parkinson,  E u,,  528 

Panuiter  v.  Coupland,  149,  316,  516 

Pamell,  K v.,  418,  420 

Pamell  v.  'Walter,  286.  288 
Parrat  v.  Carpenter,  3'2 
Parsons  v.  Surrey,  196 
Parsons  v.  Tinling,  320 
Partridge  v.  Partridge,  413 
Pater  (ex  parte),  415 
Pater  (in  re),  892,  401 
Pater  v.  Baker,  50,  55,  57,  58.  62 

Pateraoa,  R v.,  368 

Pattison  v.  Jones,  159,  164 

Payne  and  another,  E v,,  404,  416 

Peachum'H  Case,  377 

Peacock  v.  Eeynell,  62.  171 

Peake  v.  Oldham,  16,  22,  216 

Pearce  v.  Ornsby,  215 

Peard  v.  Johnee.  87 

Pearson  v.  Le  Maitre,  215,  228 

Fedley  and  another  v.  Morris,  96 

Peltier,  E v.,  440,  479 

Pemberton  v.  Colls,  83 
Penfold  V.  Westcote.  7 

Penny.  E v..  186 

Pennyman  v.  Babanks,  55 
Perceval  v.  Phipps,  336 

Perkins,  R v.,  987 

Perry  ti.  Hooper,  84 

Perry,  R v..  186 

Perry  man    v.  Lister    (see    Lister  v. 

Perryman) 
Peters  v.  Bradl&ugh,  408 

Philipps,  R v..  1,  482,  478 

Phillips  ti.  Heas,  404 
Phillips  V.  Jansen,  35,  262 

Phillips,  E ii.,445 

Pickering  u.  Stephenson,  531 
PictoQ  r.  Jackman.  169 
Pierce  v.  Ellis,  185,  138,  254 
Pierpoint  v.  Shapland,  814 

Pigott,  E- 11.,  378,  875 

Pink  V.  The  Federation  of  Trades  and 

Labour  Unions,  832 

Pinkerton,  R v.,  524 

Pisani  (or  Pizani)  v.  Lawson,  89,  234, 

824 
Pitt  V.  Donovan,  56.  61 
Pittard  v.  Oliver,  197 
Plating  Co.  (Limited)  v.  Farquharson, 

407,  417 


Plunably  r.  Perryman  and  others,  331 

Plumer,  E v.,  484 

Plunkett  V.  Cobbett,  488 

Pljinouth  Mutual,  ic.  v.  Trades  Pub- 
lishing Association,  287,  291 

Polhes  V.  OoodJake.  307 

Pollard,  App.,  and  Chief  Justice  of 
Hong  Kong,  Resp..  424 

Pollard  (fjTj-nWc),  4.18 

Pollard  {in  ret,  397,  414 

Ponaford  v.  Financial  Times,  186,  187 

Ponting  V.  Watson,  338 

Pool  V.  Sacheverel,  407 

Pope  V.  Coates.  200 

Pope  V.  Curl.  334 

Popham  V.  Pickbum,  135 

Poplett  V.  Slockdale,  841 

Poulett  V.  Chatto.Windus,  ondanother, 
332 

Powell  V.  Plunket,  94 

Pownal,  K v.,  497 

Praed  v.  Graham.  224,  344 

Preston  (Lord),  R v.,  392,  400 

Price  V.  Hntchinson,  412 

Prickett  V.  Gratres,  895 

Prideaus  v.  Arthur,  454 

Prinn  V.  Howe.  81 

Prior  and  another  v.  Wilson,  805 

Procter*.  Smiles,  298 

Proctor  ti.  'Webater,  174 

Prowse  1-.  Loxdale.  337 

Prudential  Assurance  Co.  v.  Knott, 
327 

Pulbrook  {ex  par(e).  466 

Pullman  and  another  v,  Walter  Hill 
&  Co.,  263 

Punch  V.  Boyd  and  others,  881 

Purcell  V.  Bowler,  135 

Purdy  V.  Stacey,  8 

Pybua  V.  Scudamore,  229 


Baint,  App.,  Find  Bravo,  Resp.,  287, 

276,  292 
Bainy  e.  Justices  of  Sierra  Leone,  423 
Ram  V.  Lamley,  94 
Eamadge  v.  Ryan,  277,  807 
Bamsay  (in  re).  428 
Ramaden  v.  Brearlev,  284 

Ramaey  and  others,"!! v.,  359, 861 

Easaam  v.  Budge,  248 
Eatoiiffe  V.  Evans.  48,  78,  217,  219 
Raven  v.  Stevens  &  Sons.  178 
Bawlings  v.  Emmerson,  410 
Bawlinga  et  Ux.  v,  Norbury,  241 

Rayner,  R v.,  425 

Rea  {ii.  TC),  395 

Rea,  R v..  395.  423,  488 

Read  v.  Ambridge,  16 
Readu.  Hudson.  88 
Bead.  B r,.  365 


coy  Google 


lABLB  OF  CASES. 


X3EI 


Beddawaj  trnd  othars  v.  Banbam  and 

others,  882 

Be«d  and  others,  B v.,  860 

Bees  V.  Snutb,  814 

Beeves,  B v.,  876,  380 

Beeves  v.  Templar,  815,  816 
Beid  V.  Langloie,  298 
Beis  V.  Porry,  107 
Bendall  v.  Hajward.  845 

Bevel,  E v.,  894 

BeviB  V.  Smith,  97 

B V.  Abingdon,  116,  452,  4Gg,  479 

B V.  Adams,  886 

E V.  Adamson  and  others,  464 

K „.  AJderton,  47B 

R V.  Alexander,  445 

B V.  Allison  and  others,  466 

B V.  Almon,  885,  887,  482,   486, 

488,  602,  606 

K II.  Armett,  856 

E ti.  Archer,  525 

E V.  Ashley,  865 

R—  V.  Atwood,  861 

B V.  Aunger,  454 

E V.  Badger  atid  another,  460, 464 

E 11.  Baillie,  451 

B V.  Barraclough,  477,  497 

E V.  Bayley,  888 

E V.  Beare  (or  Beere),  266,  881, 

487 

E V.  Bedford,  881 

E V.  BeU,  888 

B t>.  Benfield  and  another,  75, 266, 

456,  474, 622 

E t>.  Berry,  236 

>.  Bickerton,  S5 
t.  BoneU,  483 

-  V.  Bradlaugh  and  another,  469 
>.  Bradlaugh  and  others,  860, 

'.  Bradley,  525 

-  V.  Brown  (Dr.),  872 
~  V.  Budd,  490 

>.  Burdett,  269,  872,  875,  475, 

488,  486,  612,  516 

R V.  Burks,  477 

B II.  Bum,  455 

B V.  Bums  and  others,  874,  876 

B V.  Bntcheler,  491 

B V.  Campbell,  451 

R V.  Garden,  467 

B V.  Carlile  (Mary),  108,  868,  488 

B «.  Carlile  (Eichard),   271,   446, 

628 

Et V.  Carroll.  412 

Et V.  Castro  and  others,  406 

R V.  Cavendish,  461 

R V.  Clarke,  861 

Ei V.  Clement,  104,  406,  420 

B V.  Clerk,  501 

B V.  Cobbett,  882,  888,  607 

Et V.  Cockshftw,  456 

B V.  Coghlan,  474 


a.  Collins,  878,  875,  860 

I).  Cooper,  75.  79.  270,  486,  606 

17.  Creevey,  116, 125 

a.  Critchley,  486 

n.  Crowe,  610 

a.  Croydon  C.  C.  Judge,  894 

0.  Crunden,  866 
II.  Curl,  865 

17.  Cuthel,  500.  502 

a.  Davies,  404 

p.  Davis,  450 

17.  DavUon,  94,  868,  899,  400, 

17.  De  Berenger  and  others,  622 

J.  D'Eon,  440 

B.  De  Mamey,  868 

u.  Dewhurat,  681 

17.  Diiwell.  366 

17.  Dodd,  488,  501 

u.  Doherty,  466 

17.  Dolan  and  others,  404 

n.  Drakard,  883 

^.  Duffy,  864, 876, 447, 461, 482, 

p.  Earbury,  471 

f.  Eaton.  856 

n.  Edgar,  77 

D.  Edmonds  and  others,  875 

17.  Elliot,  867,  895 

17.  Ensor,  488 

11.  Evans,  497 

[>.  Eve  and  another,  466 

17.  Faulkner,  891 

u.  Pelbermann  and  another,  478 

f.  Fielding,  458,  460 

p.  FiHher  and  others,  104,  110, 

p.  Fleet,  104,  449 

p.  Flower.  4.6,  427 

p.  Flowers,  467 

p.  Foote  and  others,  360 

p.  Foster,  23 

p.  Franceys,  455 

17.  Franklin,  381,  382 

p.  Freeman's  Journal,  377,  417 

p.  Fussell,476 

p.  Oathercole,  78,  146,  360,489, 

p.  Gilham,  405 

p.  Oirdwood,  484 

p.  Goldstein,  479 

p.  Gordon  (Lord  George),  440 

p.  Grant  and  others,  491,  524 

p.  Gray,  108.  888,  869.  402 

i.  Greenwood,  474,  486 

!.  Gregory,  468,  476,  477 

).  Gutch  and  others,  600,  608 

7.  Hall,  486 

1.  Halpin.  525 
7.  Hankey,  458 

7.  Hann  and  another,  460 
7.  Harrington,  394 
7.  Harrison,  371 


coy  Google 


TABLE  OF  CASES. 


B V.  Hart,  449,  48S,  527 

B V.  Hart  and  another,  886 

B V.  Harvey,  879.  496,  619 

B ti.  Haswell  and  another,  464 

B V.  Hatchard,  475.  498 

B II.  Hatfield,  490 

R V.  Hawdon,  681 

B V.  Heming,  452 

B 41.  HetheringtoQ,  868,  359,  528 

E V.  Hext,  454 

B 11.  Heydon,  466 

B V.  Heywood,  475 

B V.  Hicklin  and  another,  868 

B II.  Hinpna,  482 

B V.  Holbrook,  206,  271, 449, 505, 

624 

B V.  Holmes,  867 

B V.  Holt,  479,  490,  609,  615,  617 

B V.  Hone,  611 

B V.  Home,  16,  498 

B o.  Hunt.  486.  488 

B V.  Hunt  (Leigh),  141 

B V.  Hurt,  78, 492 

B V.  Hive.  856 

R D.  Ipswich  (Jailor),  466 

R V.  James.  896 

B V.  Jeffe,  887 

H V.  Jenour,  476 

B V.  Johnson,  271,  474, 476 

K u.  Jolliffe,  406 

R 0.  JoneB.  412 

B p.  Jones  (Gale),  888 

B V.  Jordan  (Coonty  Court  Judge 

of  Stafford),  416 

B V.  Judd,  466 

R II.  Kearsley  k  Williams,  878 

R V,  Kieman,  458 

R V.  Knell,  501 

B V.  Labouchere,  488,449,461,456 

B V.  Lambert  &  Perry,  878,  479, 

507 

;  Lambeth      Connty       Court 

Judge,  898 
"      -D.  Langley,  1.886,478 

-  V.  Larrieu,  458 

-  V.  Latimer,  461,  681 

-  V.  Lawrence,  881 

-  V.  Lawson,  449,  453 

-  V.  Lee,  104 
V.  Lefroy,  894 
V.  Leng,  76 

R^ ■  V.  Liverpool    (Mayor    of)    and 

others,  581 
R V.  Lofield,  108 

-  V.  London  (Lord  Mayor  of),  288, 


466 


V.  Lovett,  266,  873,  874 

-  V.  M'Hugh,  188,  376,  446 

-  V.  Mackey,  368 

-  V.  Macpherson,  481    ■ 

-  V.  Mahon,  400.  416 

-  V.  Marsden,  447,  476 

-  V.  Marsden  and  others,  384 


R c.  Marshall,  458,  456 

B V.  Martin,  -108.  490 

B II.  Middlesei  (Sheriff  of),  427 

B V.  Middleton,  484,  527 

B V.  Miles,  468 

B 1..  Mitchel,  446 

B II.  Most,  379 

B V.  Munslow,  476,  477 

B V.  Murray ,  464 

B V.  Newhouse,  581 

B V.  Newman,  481,  608,  624, 526 

E V.  Newport,  486 

B V.  Nottingham    Journal    Pro- 
prietors, 468 

B V.  Nutt,  872,  488 

B V.  Nutt  (Elizabeth),  601 

B v.  O'Connell  and  others,  874 

B ti.  O'Dogherty,  408 

B V.  Onslow  &  Whalley,  400 

B V.  Orrae  (or  Alme),  460,  476 

R V.  Oabom,  460 

R o.  Osborne,  489 

B V.Owen,  881,425 

R V.  Pain,  486 

E V.  Paine,  372 

R V.  Parke,  404 

B V.  Parkinson,  628 

R V.  Pamell,  418,  420 

R V.  Paterson,  868 

R V.  Payne  and  another,  404,  418 

B V.  Peaohmn,  377 

R V.  Peltier,  440,  479 

E V.  Perkins,  887 

B^ V.  Perry,  186 

R V.  Pbilipps,  1,  488,  478 

R V.  Phillips,  445 

R V.  Pigott,  878,  875 

B IT.  Pinkerton.  624 

R V.  Pownal,  497 

B V.  Plumer,  484 

B V.  Preston,  892,  400 

E V.  Bamsay  and  others,  869 

B V.  Bayner,  426 

R V.  Bea,  895.  428,  488 

B V.  Bead,  365 

R V.  Beed  and  others,  860 

B V.  Beeves,  876,  880 

R V.  Bevel,  894 

R V.  Bichardson  and  others,  625 

B V.  Boberts,  481,  626 

R u.  Rouverard,  867 

R V.  Salisbury,  422 

R V.  Saunders  and  another,  806 

E tj.  Savile,  460 

B V.  Say.  461 

R II.  Sedley,  865 

E V.  Sharpness,  624 

R r.  Shebbeare  (Dr.  J.),  872 

B 1-.  Shelly,  258 

B V.  Sidney,  377 

R V.  Skinner,  89, 90 

R V.  Skipworth,  406 

B V.  Slaney.  489 


coy  Google 


TABLE  OF  OASES, 


-  t>.  Smollett  (Dr.),  450 

-  V.  Soatherton,  483 

-  0.  Sparliog,  861,  469 

-  V,  Sparrow,  468 

-  V.  Spragg  and  another,  623 

-  V.  Spurr  and  another,  4S0 

-  V.  Stafford  G.  G.  Judge,  804, 

-  V.  Stanger,  456 

-  V.  Steel  and  others,  461,  S80 

-  V.  Stratton.  446 

-  V.  SuUivan,  878,  874,  876,  880 

-  V.  Svunmere  and  another,  512 

-  V.  Sntton,  490 
~t).  Tanfield.SlO 

-  V.  Tayler,  485 

-  V.  Taylor,  864,  861 

-  V.  Thickneese,  450 

-  «.  Thomas  and  another,  460 

-  V.  Topham,  486.  479 

-  V.  Townsend,  467 

-  V,  Truelove,  868 

-  V.  Tucker,  497 

-  «.  Tutohin,  872,  881 

-  V.  Veley,  156 

-  V.  Vincent  and  others,  876 

-  V,  Vint,  440 

-  V.  Waddington,  857,  620 

-  V.  Wakefleld,  449 

-  V.  Wakefield  (Clerk),  628 
--  V.  Waiter,  436,  600,  502 

-  V.  Warasborough,  806 

-  f>.  Wataon,  476,  484,  486 

-  V.  WatBOD  and  others,  16,  422, 
) 

-  V.  Weaver  and  others,  487 

-  V.  Webb,  867 

-  o.  Wegener,  262,  498 

- 1>.  White  and  another,  888 

-  V.  Wilkee,  856,  866,  876,  442, 
1,528 

-  i>.  Williams,  866,  450,  454,  488 

-  V.  Willmer  and  another,  458 

-  V.  Wilson,  526 
- 1>.  Withers.  524 

-  1..  Woodfali,  459,  486 

-  V.  Woolmer,  465 
-p.  Woolston,  855,862 


B V.  Wright,  108,  125 

R V.  Wjman,  526 

R w.  Yates,  466,  478 

B V.  Yates  and  another,  474 

Bichards  v.  CuUeme,  894 
Richards  v.  Richards,  168,  212 
Kchardson  v.  Allen,  46 

RiohardsoD  and  others,  B v,,  525 

Richardson  v.  Willis,  469,  680 
BickeUs  v.  Momington,  421 
Kding  t>.  Smith,  40,  48,  49,  217 
lUley  V.  B;me,  824 
Bisk  AUah  Bey  v.  Johnstone,  252, 


Bisk  AUah  Bey  v.  Whitehorst   and 

others,  109,  224,  819 
Ritchie  dc  Co.  v.  Sexton,  77 
Boach  V.  Bead  and  another,  78,  408, 

493 
Boherts  ».  Brown,  109,  118,  249 
Boberts  v.  Camden,  6, 17,  20 

Boberts.  B v..  481,  525 

Boberis  and  Wife  v.  RobertH,  248 
Bobertson  v.  McDougail,  194,  811 
Bobertson  v.  Wyide,  215 
Bobinson  o.  Jermyn,  72 


Bohinson  v,  Nf  archant,  89 
Bobinson  v.  May,  178 
Bobshaw  V.  Smith,  2O0 
Boche  II.  Meyler,  239 
Bogers  v.  Macnamara.  78 
Rolin  and  uiother  v.  Steward,  89 
Bose  V.  Oroves,  216 
Boselle  v.  Bnchanan,  239 
Boss  If.  Mapier,  228 

Bonverard.  R v.,  867 

Bowchfie  V.  Edmonds  and  WLfe,  241 
Boval  Aquarium,  Ac.  Society  v.  Par. 

kineon,  91,  212,  281 
Boyal  Baking  Powder  Co.  v.  Wright, 

59,84 
Rabery  v.  Grant  and  another,  141 
Buckley  v.  Kieman,  194 
Ruelv.  Tatnell,277 
Bumsey  n.  Webb  et  Ux.,  42, 184 
Bussell  V.  Ligon,  6 
Bussell  V.  Notcutt,  82 
Bussell  and  another  v.  Webster,  86, 

166,280 
Butherford  v.  Evans,  223 
Byalls  V.  Leader  and  others,  102,  112 

Sacbbvbbell's  (Dr.)  Case,  476 
Sadgrove  v.  Hole,  265 

Salisbury,  R v.,  422 

Salomons  v.  Kniaht,  380 
Sampson  v.  Mackay,  822 
Ssmaea  and  another  v.  Wildsmith  and 

another,  280 
Sandwell  v.  Sandwell,  276 
Sarbadhicorv  {in  re),  S97 
Saunders  v.  Mills,  109,  112 

Saunders  and  another,  R v.,  866 

Saunders  v,  Seyd  and  Kelly's  Credit 

Index,  198 

Savile,  R v.,  460 

Say,  B 1>.,  451 

Sayer  v.  Begg,  194 

Scaite  v.  Kemp  A  Co.,  289 

Scott  V.  Sampson,  811 

Scott  V.  Stansfield,  91 

Seaman  v.  Bigs,  84 

Seaman  v.  NethercUft,  95,  96 

Searles  v.  Scarlett.  107.  242 

Seaward  v.  Psterson,  409 

Sedley  (Sir  Charles),  B v.,  865 


coy  Google 


XXIV 


TABLE  OF  CASES. 


Seeley  v.  Fieher,  826 

Senior  t>.  Medtand,  194.  207 
SeptimuB  Piu-aonage  &  Co.  (in  re),  406 
8«rolfEi  V.  Eattenburg  aod  Wife,  2iB8 
Seymour  v.  Butterworth,  144 
Seymonr  v.  Davitt,  S28 
Seymour  v.  Quinn,  528 
ShackeU  v.  Rosier,  S40 
Shajpneas,  R— —  c,  524 
Shaw  V.  Shaw,  418,  418 
Shaw  0.  Thompson,  2S 
Sfaeahan  v.  Aheame,  48 
Shearman  v.  Findlav,  886 

Shebbeare  (Dr.  J.).  B v.,  872 

Shelly,  R v.,  258 

Shepheard  t>.  Whitaker,  177, 198 

Sibley  V.  Tomlins,  86 

Siddons  V,  Lawrence,  821 

Sidney's  (Algeraon)  Case,  877 

Sills  V.  Brown,  269 

Simmona  v.  Mitchell,  18.  19,  278 

Simpson  (ex parte),  98 

Simpson  and  another  v.  Downs,  196 

Simpson  v.  Robinson,  211, 218,  224 


Skipworth,  R v.,  406 

Slade  V.  Tucker,  298 

Slaney,  R v.,  489 

Slowman  v.  Dutton,  10 
Smith  (ex  j)ar(e),  449 
Smith  «.  Brampslon,  844 
Smith  V.  Hodgkins,  94 
Smith  c.  Lakeman,  412 
Smith  V.  Mathews,  167,  202 
Smith  V.  O'Brien,  228 
Smith  V.  Parker,  249 
Smith  V.  Richardson.  245 
Smith  V,  Spooner,  55,  56 
Smith  V.  TaTlor,  88,  260 
Smith  V.  Thomas,  245 
Smith  V.  Wood.  166.  268 

Smollett  (Dr.),  R v.,  450 

Snag  V.  Gee,  21 

Snead  (or  Sneade)  v.  Badley,  68 

Snell  V.  WebUng,  25 

Soane  v.  Knight,  168 

Soci^t^  Anon,  des  Manufao.  de  Olaoea 

V.  Tilghman's  Patent.  iK.  Co.,  881 
Sooi^t^  Franfaise    des  Asphaltes   t>. 

Farrell,  220 
Solonton  v.  Lawson,  81,  280 
Somers  v.  House,  14 
Somerville  v.  Hawkins,  165,  204,  208, 

209,298 
South    Hetton    Coal    Co.    v.    North 

Eastern  News  Association,  140,  282 
Sontham  v.  Allen,  88 
Southee  V.  Denny,  87,  88 
Southertoa,  B— «..  482 
Southey  v.  Sherwood,  326,  886 
Spall  V,  Massey,  434 
Sparks  v.  Martyn,  898 
SparUng  t>.  Haddon,  259 


Sparling,  R v.,  861,  469 

Sparrow,  B v.,  458 

Speake  v.  Hughes,  220 
Speight  V.  Qoenay,  199 
Spencer  v.  Hamerton,  174 
8piU  V.  Maule,  180,  209,  801 
Spooner  t>.  Gardiner,  814 

Bpraggand  another,  R v.,  523 

Springhead  Spinning  Co.  v.  Riley,  826- 

Spurr  sjid  another,  R v.,  460 

Stace  V.  Griffith,  172,  292,  849 
Stafford  C.  C.  Judge,  R v.,  894, 

415 

Stanger,  R v.,  456 

Stanhope  v.  Blith,  2 
StanuBv.  Finlay,  204 
State  V.  Atchison,  475 

Steel  and  others,  B v.,  461,  680 

Steele  v.  Brannan,  104,  868 

Stein  V.  Tabor,  283 

Stem  V.  Sevastopulo,  282 

Sterry  v.  Foreman,  221. 228 

Stevens  v.  Sampson,  102,  111,  218 

Steward  v.  Toung,  60,  56,  59 

Stiles  V.  Nokes,  108 

Stirley  v.  Hill,  20 

Stober  II.  Green,  88 

Stockdale  V.  Hansard  and  others,  118, 

125,429 
Stockdale  v.  Onwhyn.  826,  841 
Stockdale  v.  Tarte  and  others,  114 
Stockley  V.  Clement,  26,  478 
Stokes  V.  Stokes.  850 
Stone  ti.  Press  Association,  266 
Storey  c.  Challands,  222 

Stratton,  R v.,  446 

Strauss  v.  Francis,  315 

Street   v.   The    Licensed   VictuallerB'' 

Society,  111,319 
Stuart  V.  Bell,  191 
Stuart  V.  Lovell,  151 
Studdertv.  Grosvenor,  681 
Sturt  V.  Blagg.  242,  277,  316 

Sullivan,  R v.,  373,  874,  876,  880 

Summers  v.  City  Bank,  288 

Summers  and  another.  B v.,  612 

Surrey,  re  the  Sheriff  of,  401 

Sutton,  B v.,  490 

Sweetapple  v.  Jesse,  28 
Sylvester  v.  Hall,  314 
Symmons  v.  filake.  213,  216 


Tasabt  it.  Tipper,  161 
Talbot  V.  Case,  21 

Tanfield,  B v.,  510 

Tardrew  v.  Brook,  324 

Tarpley  v.  Blahey  or  Blaby,  216,  264, 

266,  812 
Tasburgh  v.  Day,  54,  217 

Tayler,  B d.,  4^5 

Taylor  v.  Hawkins,  161, 165,  207.  209, 

297 


coy  Google 


TABLE  OF  CASES. 


XXV 


Taylor,  E r.,  854,  861 

Taylor  v.  Rowan,  72 
Teaoj  V.  McKenna,  74,  818 
Tempest  v.  ChambeTs,  18 

Thickneaee,  R v.,  450 

Thomas  v.  Bradbury,  Agnew  &  Co., 

189, 140 
Thomas  v.  Churton,  91 
Thomas  v.  Exeter  Flying  Post  Co., 

339 
Thomas  v.  Jaiikeon,  88 

Thomas  and  another,  R v.,  460 

Thomas  V.  Williams,  818,  881 
Thompson  v.  Bernard,  46 
Thompson  v.  Nye,  9 
Thompson  v.  Shackell,  158 
Thompson  v.  Stanhope,  884 
Thorley  v.  Lord  Kerry,  69,  70 
Thorley's  Cattle  Food  Co.  v.  MaSBOm, 

84,881 
Thornton  v.  Stephen,  814 
Tichborne  v.  Mostyn,  405,  406 
Tichborne  v.  Tichborne,  406 
Tidinan  v.  Ainslie,  197 
Tighe  (-.  Cooper,  248 
litnet  {ex  parte),  il2 
Todd  V.  Hawkins,  182 
Tomlinson  v.  Brittlebank,  7 
Tompsoni'.  Dashwood,  177,  265 
Toogood  V.  Spyring,  165, 170, 184, 185, 

198,299 

Topham,  R v.,  486,  478 

Torbitt  V.  Clare,  10 

Townaend.  R v.,  467 

Tozer  i>.  Masfatord,  19 

Tozier  and  Wife  v.  Hawkins,  886 

Tripp  V.  Thomas,  221,  226 

Trollope  ft  Sons  v.  The  London  Build- 

ing  Trades  Federation,  882 
Trotman  v.  Dunn,  94 

Truelove,  R v.,  868 

Tnam  (Archbishop  of)  i>.  Robeson,  70 
Tucker  V.  Lawson,  178,  289 

Tucker,  R v.,  497 

Tuerlcote  v.  Morison,  89 
TunnicUffe  ti.  Moss,  224 
Tuohy  (in  re),  415 
Tupling  o.  Ward  and  others,  282 
Turnboll  v.  Bird,  188,  148,  301 
Turner  and  another  (ex  parte),  421 
Turner  v.  Meryweather,  813 
Turner  v.  Stirling,  52 
Turner  v.  Sullivan  and  others,  109 
Tuson  V.  Evans,  198,  297,  816 
Tutchin's  Case,  872,  881 
Tutty  i:  Alawin,  88 


UliDBRwoon  V.  Parks.  245 
L'psheer  t<.  Betts,  248 
Usill  V.  Brearley,  105 
Usill  f.  Clafke,  105 
Usill  V.  Hales,  105 


Van  Sandad  tt.  Turner,  391 
Vanapike  v.  Clayson,  178 
Vaughan  i^.  Ellis.  51 
Vaughati  v.  Leigh.  51 

Veley,  R v.,  156 

Venables  v.  Fitt,  187 
Vernon  v.  Vemon,  406,  418 
Vicars  V.  WUoocks,  219,  243 
Victoria,  Ho.  of   Assembly   (Speaker 

of)  V.  Glass,  431 
Villars  v.  Monsley  (or  Mousley),  66, 

70 


Waddinoton,  R v..  857,  520,  628 

Wakefield.  R u.,  449 

Wakefield  (Clerk),  R «.,  528 

Wakley  v.  Cooke  and  another,  806, 

458 
Wakley  v.  Healey.  260,  277,  848 
Wakley  v.  Johnson,  812 
Walcol  V.  Walker,  826,  885 
Walker  v.  Brogden,  147,  229,  249 
Walker  v.  Clarke,  888 
Wallace  {in  re).  423 
Wallace  v.  CarroU,  184 
Waller  v.  Loch.  167,  200 
Walter  v.  Beaver,  24 
Walter  v.  Emmott.  54 

Walter.  R v.,  500,  502 

Ward  V.  Reynolds,  16 

Ward  and  another  v.  Smith,  81,  269, 

Ward  II.  Weeks.  198,  221,  224.  243 
Warden  v.  Bailey,  128 
Waring  V.  M'Caldin.  185 
Warman  v.  Hine.  178.  806 

Wamsborough,  It- ■  v.,  306 

Warn..  Jollv,  166,  167 
Warren  v.  Warren.  186,  269,  484 
Warwick  V.  Foulkes,  211,  224 
Wason  (ex  parte),  116 
Wason  V.  Walter.  102.  118.  127 
Watkin  V.  Hall,  198.  241,  807 

Watson,  R v.,  475,  484,  488 

Watson  and  others,  R v.,  16,  422, 

489 
Watson    &    Sons    v.    Daily    Record 

(Glasgow).  836 
Watson  t>.  Jones.  96 
Watt  V.  Ligertwood.  899,  409.  415 
Watt  V.  Watt,  845 
Watts  V.  Fraser,  300 
Weatherston  v.  Hawkins,  166 
Weaver  v.  Lloyd.  304,  814 

Weaver  and  others.  R v.,  487 

Webb  V.  Bevan,  28 
Webb  11.  East,  291 

Webb,  R t..,867 

Webster  v.  Acton,  888 

Webster  and  Wife  v.  Baldwin,  75 


coy  Google 


XXVI 


TABLE  OF  CASES. 


Wegener,  B v..  262.  498 

Welby  V.  Still,  412 
Wellealej'B  (Mr.  Long)  Caae,  410 
Wenman  v.  Ash,  269,  299 
Wemibak  v.  Morgan  aJid  Wife,  269 
Western  Countiee  Manure  Co.  v.  Lawea 

Chemical  Manure  Co.,  83 
Wheateroft  v.  Mousley,  228 
Whitacle  v.  Moody  et  Ux.,  8B7 
White  V.  MelliD,  64,  381,  882 

White  and  another,  B v.,  388 

White  &  Co.  11.  Credit   Befonn,    Ac., 

White  V.  TjTrell,  75.  246 
Whiteley  v.  Adams,  171,  297 
Whitfield  and  others  v.  S.  £.  B.  Co., 

67,  231,  264 
Whitney  and  others  v.  Moignard,  236 
Whittaker  v.  Bradley,  88 
Whittaker  v.  ScarUorough  Post  Kaws- 

Eaper  Co.,  288 
ittiogton  V.  Gladwin,  38 
Wilby  V.  Elston,  48,  218.  810 
Wilkea,  R v.,  856.  866,  878,  442, 

444,  528 
Williams  {er  parte),  455 
Williams  r.  Beaumont,  81,  231 
Willia:n8  r.  Johns,  412 
Wiiliams,  E u„  125, 856,  450,  454, 

4B3 
Williams  v.  Bamadale,  289 
Williams  v.  Smith  and  another,  106 
Williams  v.  Stott,  10,  242 
Williamson  v.  Freer  (or  Frere),  218, 

264 
WiUis  V.  Moclachlon,  896 

Willmer  and  another,  B v.,  453 

Wilmett  V.  Harmer.  304 
Wilson  V.  Collins,  194 

Wilson,  R v.,  525 

Wilson  V.  Beed  and  others.  144,  146 


Wilson  V.  Robinson,  211 

Wilson's  (Cams)  Case,  898,  415,  421 

Wilton  (e*  parte),  892 

Withers,  R *.,  524 

Witt  V.  Corcoran.  416 

Wood  V.  Adam,  236 

Wood  V.  Brown,  236 

Wood  11.  Durham  (Earl  of),  254 

Wood  V.  Gunston  (or  Guston),  99 

Woodcock  V.  Houldaworth,  484 

Woodtall,  R «.,  459,  488 

Woodfin  (tn  re),  421 
Woodgate  v.  Rideout,  79, 113,  115 
Woodward  v.  Dowsing,  196 
Woodward  v.  Lander.  175,  300 

Woolmer,  R v.,  455 

Woolnoth  V.  Meadows,  20 

Woolston,  R v.,  353,  362 

Wren  and  another  v.  Weild.  50,  59.  64 
Wrennum's  Case,  386 
Wright  V.  Clements,  286 

Wright,  R v.,  103,  125 

Wright   V.  Woodgate,   182,  208.   211, 

296,  314 
Wrotteslev'B  (Sir  John)  Case,  487 
Wyman,  R ti.,  526 


Yalhes's  (Dr.)  Case,  410 
Yarmouth  (Mayor  of)  [er  pai-lc),  423 
Yates  V.  Lansing,  89,  414 

Yates,  B u.,  466.  478 

Yates  and  another,  R v., 

Yorhshire  Prov.  Lite  Ass.  Ci 

bert  and  another,  290 
Young  and  others  v.  ^lacroe. 
Yrisarri  v.  Clement,  29,  2SS 


Gil. 


Zbnobio  v.  Axtell.  285,  479 
Zierenberg  and  Wife  v.  Laboucliere, 


coy  Google 


TABLE   OF   STATUTES   CITED. 


18  Ed.  1,  fitat.  ■U'estm.  2  e.  89 ;  885 

6  4  7  Vict,  c,  96,  a.  7  ;  206,  442, 

488. 

4  Ed.  3,  c.  7 ;  336 

504,505 

81  Ed.  3,  c.  11;  386 

B.  8  ;    442,  447, 

459, 

84  Ed.  8,  c.  1 ;  528 

461,   529, 

530. 

4  Hen.  8,  c.  8 ;  llfl 

581 

18  Car.  2.  0.  1 ;  371 

7  4  8  Viot.  c.  90  ;  106 

1  W.  &  M.  seas.  2,  c.  2  ;  115 

8  4  9  Vict.  e.  75,  s.  2  ;  206.  226 

252, 

4  £  5  W.  &  M.  &  16  ;  442,  444,  447, 

808.809 

448,  457,  458. 

11  4  12  Vict.  c.  12.  B.  3  ;  877 

512 

14  4  15  Vict.  c.  93.  s.  9  ;  895 

8.  2  ;  459.  460, 

c.  99,  BB.  2  &  8  :  28. 

461 

B.  18  :  580 

3.  6 ;  447 

C.  100.  s.  29  ;  367 

6  4  6  W.  &  M.  c.  11.  8.  8 ;  581 

16  4  16  Vict.  c.  76,  s.  61  ;  234 

238, 

12&18W111..3,  C.2;  89 

294 

,  310 

32  Geo.  3    c.  60;  315.  489,  496.  518. 

17  &  18  Vict.  c.  126,  8.  27  ;  268 

621 

SB.  79,  81,  4  82 ; 

B.  1  ;  373,  513 

328 

s.  2 ;  514 

18  &  19  Vict.  c.  41  ;  218,  865 

a.  3 ;  614 

c,  65,  B.  85  ;  481 

H.  4  ;  614.  519 

19  4  20  Vict.  c.  16,  b.  1  ;  475 

48  Geo.  8.  c.  68 ;  442 

20  4  21  Vict.  c.  83,  s.  1  ;  867 

60  Geo.  8  and  1  Geo.  4.  c.  4  ;  446 

c.  85,  8.  21  ;  233 

B.  8 ;  442, 

21  &  22  Vict.  c.  90,  8.  27  ;  260 

446 

22  4  28  Vict.  c.  17  ;  468 

03  Geo.  8  and  1  Geo.  4,  c.  8,  b.  1 ;  864, 

B.  2;464 

371 

28  &  24  Vict.  c.  32  ;  218,  365 

8.  2  ;  864 

c.  127,  8.  22  ;  259 

SB.  8  &  9 : 

24  4  25  Vict.  c.  46,  8.  47  ;  478 

364 

c.  96,  B8.  12  A  18  ; 

10 

11  Geo.  4  and  1  Wm.  4.  c.  70.  s.  9 ;  442 

B8.  27  &  29  :  7 

2*8  Wm.  4,  0.  93.  s.  2 ;  395 

c.  97  ;  24 

844Wm.  4.C.41.  S.4;  424 

e.  100  i  24        ■ 

4  &  fl  Wm.  4.  e.  86,  8.  18 ;  462 

8.  4  ;  379 

6  &  7  Wm.  4,  c.  76 ;  278 

28Viot.c.  36,  B.  16;  396 

8&4Viet.c.  9;  118,124 

28  4  29  Vict.  0. 18,  bb.  3,  4,  5, 4  6 ;  511 

6  &  6  Vict  e.  88,  B.  1  :  612 

B.  8 ;  268 

6*7  Viet.  e.  86,  s.  21 ;  72 

30  4  81  Vict.  c.  142.  6.5;  822 

c.  96 ;  256,  346,  368, 480 

82  4  88  Vict.  c.  62,  a.  66  ;  394 

B.  1  ;  262,  808,  850 

38&34  Vict.c.  79,  8.  20;  869 

B.  2  ;  206,  225,  226, 

86  &  37  Vict.  c.  66 ;  310 

252,  308,  850 

8.  3 ;  889 

B.  8  ;  474.  528 

88.   16,   17,  4  18  : 

B.  4  ;  467, 473. 529 

890 

B.  5  ;  467.  478,   476, 

8.  25,   sub.s 

c.  8: 

629 

328 

B.  6  ;  83.    87.    876. 

s.  49  ;  821 

442,  467,  473, 

8.  67  ;  350 

481,  508,  523. 

8.  89 ;  394 

526,  529 

B.  91  ;  851 

cB,  Google 


TABLE   OF   STATUTES   CIl'ED. 


88  &  89  Vict. 

c.  77, 

s.  83 

320 

47  &  48  Vict 

c76, 

B.4;  369 

8fl  &  40  Viet. 

c.  86. 

8.42 

869 

49  &.  50  Vict. 

c.  48, 

8.  14 ;  260 

c.69, 

8.25 

890 

50  &  51  Vict. 

C.  59 

5 

44  &  45  Vict. 

C.68. 

s.  28 

896 

c.  71, 

8.  19,  aub-Becs 

B.  126,  Bub-sec 

3; 

8,^4; 

396 

51  &  52  Vict. 

G.  25, 

a.  2;  890 

c.  60, 

8.  1 :  278,  466 
s.  2  ;  137 
B.  8 ;  467 
B.  4 ;  876,  468 
B.5;  468 
8.  6 ;  463,  484, 
H.  7  ;  278 
B8.  8&9:  272 
a.  10 ;  278 
8.  11  ;  281 
B.  12 ;  278 
8.  18  ;  272 
8.  15  ;  274,  28 
8.  17  :  469 
B.  18 ;  278 

478 

C.48, 
0.64 

s.  5 ;  898 
a.  56 ;  849 

8.  64 ;  349 
s.  66  1  819, 

8.  116,  8ub.8ec 

8.  162 ;  898 
B.  1 ;  278 
8.8;  101,118, 
8.  4 ;  185,  251, 

8.5;  221,230, 

8.7;  286,469, 
8.  8;  465 

45  &  46  Vict. 

c.  57, 

B.  4  i  822 

8,  9 ;  496 

C.75. 

a.  l,Bub-Eec.2; 

288 

52  A  53  Vict. 

c.  18, 

8.  8 ;  369 

B.  12 ;  28 

54  *  55  Vict. 

c.  51 

8, 40. 44, 218, 

46  &  47  Vict. 

820 

c.  49 

828 

B.  169 ;  894 

56  &  57  Vict. 

c.  87, 
c.  61 

8.4;  352 
282,  864 

c.  57 

B.82;  59,838 

56  &  69  Vict. 

c.  40, 

88.  1 1  2  ;  81 

47  &  48  Vict. 

c.  48, 

B.  7; 

469 

8.  8 ;  834, 

ADDENDA  ET  CORRIGENDA. 


Page  68.  'Where  an  action  wne  brought  in  rcBpect  of  a  defamatory  Btatement  iii 

a  newBpaper  that  a  house  belonging  to  the  plaintiff  wa,8  haunted,[ 

whereby  it  became  and  waa  unlettable,  after  verdict  for  the  plaintiff 

appeal  ordered  judgment  to  be  entereij 

round  that  there  waB  no  evidence   of 

Aeeoeiated  Netiapapere,  Ltd.,  (1907) 


in  police  oourt :  aee 
KW)  S8  T.  L.  R.  706. 


Fumiss  V.  CanN 


,j[  the  dii 
/  or  ntlerei 
to  provol 
Libel, 
11  injur 
Slander ; 
to  the  (if 
in  redut: 
onlj  bj. 

""ay  l>a 

remedv 
The'r, 
tbetarl 
tooeiej 
■PPears 


Digitizecoy  Google 
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CHAPTER   I. 

SLANDEE ;    WHAT   IS,    AND  WHEN  ACTIONABLE. 

Slander :  ahal  it  il.  /  I       Slaiider  when  generally  aetiimablf. 

Canfiiet  if  early  deciiiom.  Wlien  actioitable  withmii  proof  of 

Pretext  nUe  ef  COHilr^lion,  I  tpecial  damagt, 

Slandbb,  91  oral  Defamation,  is  an  injury,  for  which,  by    Chaptie  I. 
the  law  of  England,  an  action  for  damages  will  lie;  but  an  aiando7»hat 
Indictment  will  not  lie  for  mere  words  not  reduced  into «,  and  remedy 
writing  (a),  unless  they   be   seditious,  blasphemous,  grossly  "'' 
inuftoral,  or  addressed  to  a  Magistrate  whilst  in  the  execution 
of  the  duties  of  his  ofBce,  or  with  reference  to  those  duties; 
or  uttered  as  a  Challenge  to  fight  a  duel,  or  with  an  intention 
to  provoke  another  to  send  a  Challenge  (b). 

Libel  or  written  (c)  Defamation  is,  in  the  eyes  of  the  law, 
an  injury  of  a  greater  and  more  aggravating  nature  than 
Slander  ;  by  reason  of  the  more  durable  publicity  thus  given 
to  the  defamatory  matter,  and  the  deliberation  of  the  defamer 
in  reducing  the  slander  to  writing.  A  spoken  insult  is  heard 
only  by  those  who  are  present ;  whereas  that  which  is  written 
may  pass  into  many  hands.  "  Verba  volant,  litej-a  sciipta 
manet."  Two  remedies  are  therefore  given  in  Libel :  one  by 
Criminal  procedure  against  the  Libeller,  the  other  a  Civil 
remedy  by  action  at  law. 

There  is,  however,  no  branch  of  the  English  law  in  which  Conflict  of 
the  early  decisions  of  the  Courts  eshibit  so  many  inconsis- *"''''"'*^'"''*""" 
tencies  as  in  the  cases  decided  on  the  law  of  slander.     The  evil 
appears,  chiefl}-,  to  have  arisen  from  the  studious  efforts  made 

(a)  2  Salk.  417.  M.  v.  Langl/tg,  6  also  printing,  painting,  or  other  fiied 
Mod.  126.  repreflentation,  aa  distinguished  from 

(b)  B.  V.  Pkilippt,  6  East,  J64.  oral  defamation. 

(c)  The     term    "written"     implies 

F.S.  B 
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chaptis  l  tQ  Btrain  the  meaning  (d)  ot  defamatory  expressions  into  some 
sense  or  interpretation  never  intended  by  the  utterer ;  but 
which,  if  intended,  would  be  capable  of  a  harmless  and 
inoSrensive  construction. 
Preaent  nUe  of  Later  decisions  have  trimmed  and  adjusted  the  law  on 
this  subject ;  and  words  are  now  to  be  taken  in  their  natural 
sense,  and  in  such  as  khe  hearers  were  given  by  the  utterer  to 
understand  them.  Id  certum  est,  quod  certum  reddi  potest ,-  sed 
id  magit  cerium  est  quod  de  semet  ipso  est  certum  (e).  And  the 
words  must  be  in  themselves  applicable  to  the  individual 
Plaintiff. 

In  the  early  part  of  the  reign  of  Queen  Anne,  Holt,  C.J., 
observed,  that  whenever  the  words  tended  to  take  away  a  man's 
reputation  he  would  encourage  actions  for  them  ;  because  so 
doing  would  much  contribute  to  the  preservation  of  the  peace  (/). 
And  Foiiescue,  J.,  observed  on  this  ruling  in  a  subsequent 
case,  that  it  was  also  Hale's  and  Twisden's,  JJ.,  rule ;  and  he 
thought  it  a  very  good  one  (jr).  In  a  more,  modem  case 
Lord  EUenborough,  C.J.,  held,  that  in  order  to^pport  an 
action  of  Slander,  it  was  necessary  that  there  sho^  be — 
1.  Malice  in  the  Defendant.  2.  An  injury  to  the  charatta*  of 
the  Plaintiff:  and  9.  That  the  words  should  be  untru^jU- 
But  in  ordinary  actions  of  Slander,  express  malice  need  not  br<, 
proved  ;  it  is  to  be  implied  from  the  slander  itself.  So  with  \^ 
regard  to  the  injury  or  damage,  such  will  be  implied  in  some 
cases;  in  others,  to  be  noticed  hereafter,  the  action  is  not 
maintainable  without  proof  of  special  damage. 

It  is  essential  to  the  claim  to  damages,  that  the  imputation 
should  be  false ;  for  as,  in  point  of  natural  justice  and  equity, 
no  one  can  possibly  have  any  claim  or  title  to  a  false  character ; 
BO  also  would  it  be  contrary  to  the  principles  of  public  policy 
and  convenience,  to  permit  a  man  to  make  gain  of  the  loss  of 
that  reputation  which  he  had  forfeited  by  his  misconduct.  Jn 
foro  conscientice  it  is  no  excuse  that  the  slander  is  true  ;  but, 
in  compassion  to  men's  infirmities,  and  because,  if  the  words 
spoken  are  true  the  individual  of  whom  they  are  spoken  cannot 
justly  complain  of  any  injury,  the  law  allows  the  truth  of  the 
words  to  be  s  justification  in  an  action  of  slander. 

The  law  always  presumes  in  favour  of  innocence,  and  there- 
fore does  not  require  a  plaintiff  to  prove  the  falsity  of  the 

(S)  StaiUiope  t.  BlUk,  i  Co.  16. 

(e)  9  Co.  47. 

(/)  BaluT  V.  Pierce,  6  Mod.  23. 
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alleged  caluniDy ;  on  the  contrary,  it  imposes  the  harden  of  Cbipib*  i 
proving  the  affirmatlTe  on  the  defendant :  the  truth  of  the 
supposed  Blander  is  in  effect  a  ground  of  justification,  which 
must  be  substantiated  hy  the  defendant :  consequently  the 
decisions  on  this  point  will  be  more  properly  considered  in 
subsequent  pages  in  remarking  upon  those  justifications  which 
are  recognized  by  the  law. 

'  The  consequence  of  the  slander  must  be  to  occasion  some 
injury  or  loss  to  the  plaintifF,  either  in  law  or  in  fact. 

As,  in  many  instances,  the  immediate  tendency  of  malicious 
slander  is  to  produce  great  and  irreparable  mischief  to  the 
party  whose  character  is  assailed,  though  none  can  be  proved, 
or  at  least  proved  in  time,  so  as  to  save  the  sufferer  from  great 
loss,  or  even  absolute  ruin ;  the  law,  in  the  particular  instances 
stated  below,  on  grounds  of  the  wisest  policy,  considers  the 
very  publication  of  particular  slander  to  be  injurious,  and  to 
confer  a  substantive  right  of  action,  though  no  special  loss  or 
damage  can  be  proved. 

^  In  the  first  place,  then,  in  what  cases  does  the  communica- 
tion amount  to  a  damage  in  law?  Or,  in  other  words, 
when  is  the  slander  actionable  without  proof  of  any  special 


The  general  rule  is,  that  where  the  natural  consequence  of 
the  words  is  a  damage  ;  as  if  they  import  a  charge  of  baling 
lieen  guilty  of  a  crime  or  a  misdemeanour,  or  if  they  are 
defamatory  of  a  person  in  his  or  her  ofiSce,  profession,  trade, 
or  calling,  they  are  in  themselves  actionable :  in  other  cases 
the  party  who  brings  an  action  for  words  must  show  the 
damage  which  he  has  received  from  them. 

The  ground  of  an  action  for  words,  in  the  absence  of  specific 
damage,  is  the  immediate  tendency  of  the  words  themselves  to 
produce  damage  to  the  person  of  whom  they  are  spoken ;  in 
which  case  presumption  supplies  the  place  of  actnal  proof. 

It  appears  then,  that  an  action  of  Slander  may  be  main-  Slander,  whea 
tained  without  proof  of  ipedal  damage,  in  the  following  ^i'^^'^ai 
cases : —  d»in«ge. 

1.  If  an  indictable  offence  be  imputed  to  the  Plaintiff. 

2.  If  any   injurious    imputation    be   made,   affecting    the 

Plaintiff  in  his  Office,  Profession,  Trade  or  Business. 
S.  If  UDchastity  or  adultery  be  imputed  to  any  woman  or 
girl  (i). 

(i)  64  t  55  Vic.  c.  61  (The  Slander  of  Women  Act,  1891). 
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4.  If  the  words  teod  to  the  disherison  of  the  Plaintiff:  (but 
if  they  merely  affect  hig  present  Title  or  inhetitance 
special  damage  must  be  proved). 
6.  If  the  Slander  be  propag&ted  by  printing,  writing,  picture 

or  caricature  (termed  libel). 
It  will  be  considered  under  each  of  these  divisions,  by  what 
rules  the  extent  of  the  action  is  limited,  and  the  reasons  upon 
which  they  are  fouuded. 


CHAPTER   II. 


SLANDER  IMPDTING  AN  INDICTABLE   OFFENCE. 


Cunsft  IL 
Groottdiof 


SuU    at    to   umrdt    of   tutpiciim,    or 

At  to  Wr  dtgrte  of  efriaiidy  rrqvitite. 
H'orrf*     of    inierrogatitnt     conrrying 

fharge  of  criait. 
In/ereatial  wrdj  generally . 
Charge  nf  crime  conrei/ed  by  leordt  of 

re/mgiuiKci/. 
Sale,    as  to  criminal   qualify   of  the 

Word*  charging  an  attempt  or  a  toll- 

citation  to  eommii  a  crime. 
An  indielable  offence  mtut  hare  been 

Imjml^iont  of  infedioitt  diteair. 


Oroundi  of  action  generally. 

Wordt    imputing    crime    for    which 

punithmeiU     euffered     or     pardon 

granted, 
General  propotition  at  to  actionable 

Direct  eharget  of  felony  and  mii- 
demeanour, 

Ckarga  of  bribery  and  otKer  indict- 
able offeacet. 

Wardi  imputing  a  treipau ;  ttealing 
thingi  feriB  nature,  ^e. 

Actionable  iiiipvlatioiu. 

Rule  of  law  a*  to  ivardt  of  double 
meaning. 

Rale  ae (owordt of  ambigiiout meaning- 

The  immediate  and  obvious  consequences  resulting  from  a 
charge  of  an  indictable  offence  are,  the  party's  degradation  in 
society,  and  bis  exposure  to  criminal  liability.  In  the  one 
case  the  presumption  is,  that  he  has  lost  the  benefit  of  inter- 
course with  society  ;  in  the  other  that  he  is  placed  in  jeopardy  ; 
and  that  the  suspicion  excited  by  the  report,  may  produce  a 
temporary  deprivation  of  his  liberty  until  his  innocence  can  be 
made  manifest  (a). 

There  are  reported  cases  which  show,  that  criminal  liability 
is  not  always  the  peculiar  and  exclusive  ground  of  action,  and 
in  which  a  remedy  has  been  given  on  account  of  imputations 
which,  if  believed  and  even  proved,  could  not  have  subjected 

(a)   The   being   ot    bad   fame,   or      renson  for  commitmeDt.     Hawk.  b.  2, 
keeping    companj   with    pereons    of      c.  12,  pp.  8^11. 
BcandalouB  reputation,  was  formerlj  a 
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the  plaintiff  to  any  future  penalty : — For  instance,  the  defen-  Chawkb  u 
dant  said,  "  Robert  Carpenter  was  in  Winchester  Gaol,  and 
tried  for  his  life,  and  would  have  been  hanged  had  it  not  been 
for  Leggatt,  for  breaking  open  the  granary  of  Farmer  A.  and 
stealing  his  bacon "  (b).     In  Gainfoj-d  v.   Tuke  the  words 
were — "Thou  wast  in  Launceston  Gaol  for  coining!"     The  Wards  impat- 
plaintiff  replied,  "  If  I  was  there,  I  answered  it  well."     "Yea,"  ^^nd""'' 
said  the  defendant,  "you  were  burnt  in  the  hand  for  it !  "  (c).  trial  ud 
In  the  above  cases  of  Carpenter  v.   2'arrant  and  Gainford  v.  "^""^    " 
Tuke,  (the  former  of  which  was  cited  by  Lord  Ellenborough,  C.  J., 
in  giving  judgment  in  a  subseqaent  ease  (d),)  the  words  import 
that  the  plaintiff  had   been  acquitted  in  the  one  case  and 
punished  in  the  other ;  neither  imputation,  therefore,  though 
believed,  could  have  exposed  either  of  the  plaintiffs  to  future 
liability.    In  these  and  similar  instances  it  is  likewise  to  be 
observed,  that  though  motions  were  made  in  arrest  of  judg- 
ment, the  objection  relied  upon  was,  that  the  words  contained 
no  direct  charge  of  felony ;  and  it  was  not  insisted  upon  as 
essential  to  the  action,  that  the  words  must  impute  an  offence 
which  may  expose  the  party  to  a  future  prosecution,  though 
there  was  room  in  each  of  these  cases  for  making  the  objection, 
had  it  been  thought  available.    And  in  the  ease  of  Boston  v. 
Tatham  (e),  the  court  expressed  an  opinion,  that,  even  allowing  Worda  impnt- 
that  the  words  fixed  the  offence  to  a  period,  since  which  the  "'e.o"'°«  t™ 

'^  which  pun uh- 

liability  to  punishment  must  have  been  dischai^ed  by  a  general  ment  auffered, 
pardon,  yet  that  the  words  were  actionable,  since  the  scaiidat  ^^^'' 
of  the  offence  remained.  And  although  in  these  cases  the 
principal  ground  upon  which  words  of  this  description  are 
held  to  be  actionable,  seems  to  have  been  abandoned,  yet  the 
good  sense  of  the  decisions  is  obvious  ;  for  were  it  otherwise, 
the  slanderer  might  always  secure  impunity  by  cautiously 
asserting  that  the  party  slandered  bad  already  suffered  the 
punishment  appertaining  to  the  imputed  offence(/). 

Where  the  action  was  for  saying  of  the  plaintiff  (a  trades-  impntation  of 
man),  "  He  is  a  returned  convict " :  the  special  damage  alleged  J*"*  "* 
was,  the  loss  of  a  customer  to  whom  the  words  were  spoken ;  coDvict." 
but  the  proof  of  special  damage  failed,  and  it  was  thereupon 
contended  for  the  defendant  that  the  words  were  not  actionable 

(i)    Carpenter    v,     Tarrant,    Rep.  (/>  By  the  Roman  law,  where  the 

Temp.  Hani.  339  ;  see  &1bo  Cuddingtim  defamatory  matter  related  to  a  crime 

V.  Wilbint,  Hob.  81.  which  had  been  either  pardoned  or 

(c)  Cro.  Jac.  536.  satistied  by  punishment,  the  truth  of 

(d")  RobtrU  T.  Camdtn,  9  East,  93.  the  charge  was  no  defence ;  tbe  de- 

(t)  Cro.  Jac.  623.  famation,  though  true,  was  punished. 
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CHAPTia  II  in  themselves,  inasmuch  as  they  imputed  no  present  liability  to 
punishment,  but  rather  that  the  party  had  already  suffered  the 
punishment;  bat  Lord  Denman,  G.J.,  ruled  that  the  words 
were  actionable,  as  imputing  to  the  plaintiff  that  he  was  guilty 
of  some  offence  for  which  parties  are  liable  to  be  transported  : 
and  his  lordship  added — "they  import,  to  be  sure,  that  the 
punishment  has  been  suffered;  but  still  the  obloqay  re- 
remains  (g) ;  "  and  it  aggravates  that  obloquy  to  publish  it, 
"  FeioD,"  nnd  After  a  porson,  convioted  of  felony,  has  endured  the  punish- 
"  ffjo",,  ment  awarded  to  him  for  his  offence,  another  person  is  not 

justified  in  stigmatieing  him  as  a  "felon."    Having  endured 
hia  punishment  he  is  no  longer  a  "  felon."     And  therefore,  it 
is  no  justification  to  a  libel  imputing  to  a  man  that  he  is 
a  "  felon  editor,"  to   plead  that  he  was  once  convicted  of 
felony  and  sentenced  to  imprisonment.     And  a  replication  to 
the  effect  that,  as  to  the  supposed  felony,  the  plaintiff  duly 
endored  the  punishment,  and  thereby  became  and  has  ever 
since  been  in  the  same  position  as  if  he  had  received  a  pardon 
under  the  G-reat  Seal,  was  upheld  (h). 
Genan  propo-      It  therefore  appears  that  although  in  some  instances  the 
MUoDBbin       presumption  of  prejudice  to  the  plaintiff  in  society  may  be  a 
sUnder,  ground  of  action  for  libel,  independent  of  any  detriment  in  a 

criminal  point  of  view ;  yet,  as  a  general  proposition,  it 
appears  to  be  clearly  established  that  as  regards  verbal  defa- 
mation, no  charge  upon  the  plaintiff,  however  foul,  will  be 
actionable  without  special  damage,  unless  it  be  of  an  offence 
punishable  in  a  temporal  court  of  criminal  jurisdiction. 

Thus,  by  a  long  series  of  cases  it  has  been  decided,  that  to 

say  a  man  is  "forsworn  (e),"  or  that  he  has  taken  a  false  oath, 

generally,  and  without  reference  to  some  judicial  proceeding, 

Aoooutiont  of  IS  not  actionable ;  and  the  reason  is,  that  in  the  latter  case  a 

•^""■y  ■        perjury  is  charged,  for  which,  were  the  charge  true,  the  party 

would  be  liable  to  be  indicted  and  punished ;  in  the  other,  no 

more  than  a  breach  of   morality  is  imputed,   of  which  the 

at  McreUng  a   law  does  not  take  cognizance.     So,  it  was  formerly  held  that, 

jj^*' '        to  accuse  another  of  having  secreted  a  will,  for  the  purpose  of 

defrauding  his  relations,  was  not  actionable  (k) :  though  a 

{g)  Fowler  V.  Dvwdaey,  2  Moo.  k  {.)  Mo.  366  ;  Cro.  Elir.  429  ;  Pop- 
Bob.  119,  and  e^  IlfUham  v.  Blaek-  ham.  210  ;  Ow.62;  Cro.  Elii.  135, 6W, 
iBoed  a»d  anatlier,  11  C.  B.  Ill  ;  20  720.  788  ;  1  Vin.  Ab.  404  ;  I  Rol.  Ab. 
L.  J.  C.  P.  187.  40 ;  Com.  Dig.  tit.  Action  on  the  Case 

{*)  Lft/nuiit  V.  Lallmer,  3   Ei,  D.  for  Defamation,  D.  7  ;  6  Mod.  200. 

15  and  352  ;  46  L.  J.  765  ;  47  L.  J.  (*)  3  Salk.  327. 
470. 
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person,  who  by  such  means  posseseed  himself  of  the  testator's  Cbapmi  ii. 
property  would  be  regarded  by  society  as  unfavourably  as  a 
borse-stealer,  ot  a  pickpocket.  Bat  now  thatithaa  been  made 
a  Felony  by  statute  (/)  to  fraudulently  conceal  any  Deed  or 
Will,  accusations  of  the  kind,  affecting  any  perxon  within  the 
meaning  of  the  statute,  would  undoubtedly  be  actionable. 

The  books  abound  with  cases  (»t)  which  show  that  a  direct  Direct  chargea 
or  specific  charge  of  treason,  or  nny  species  of /e(oni/,  whether  ^i^*g^"^nJ„ 
it  existed  at  Common  Law,  or  was  so  constituted  by  statute, 
has  always  been  considered  actionable  :  to  these  may  be  added 
that  of  perjury,  which  in  its  very  nature  tends  to  destroy  the 
plaintiff's  credit  in  society:  the  courts  have,  however,  gone 
beyond  this,  and  imputations  of  many  other  misdemeanours 
and  indictable  offences  have  given  rise  to  a  numerous  class  of 
decisions. 

In  Mayne  v.  Digle  (n),  it  is  laid  down  that  an  actwn  liet  for  Bule  u  b>. 
any  tcortle  which  import  the  charge  of  a  crime  fm-  which  a  person 
may  be  iiidicted. 

From  the  instances  cited,  and  a  number  of  similar  ones,  it 
seems  difficult  to  find  any  other  limit  for  the  extent  of  the 
action  than  that  laid  down  in  the  last-mentioned  case ;  and 
though  there  are  dicta  and  even  decisions  to  the  contrary,  both 
may  perhaps  be  considered  as  borne  down  by  the  current  of 
authorities,  in  which  words  have  been  considered  actionable, 
when  charging  an  indictable  offence. 

But  it  is  not  every  unfounded  imputation  ot  felony  or  mis-  QuwMon  tor 
demeanour  that  is  actionable,  although  it  be  made  in  the  ''^'"'" 
presence  of  several  persona.  And  it  is  always  a  question  for 
tlie  jury  (not  the  judge)  whether  the  charge  was  made  bond 
tide  in  the  prosecution  of  an  inquiry  as  to  a  suspected  crime  or 
misdemeanour ;  also  as  to  whether  it  was  made  in  stronger 
language,  or  in  a  more  pubUc  manner  than  was  necessary  (o). 
Tosayofanother,  "He  robbed  John  White,"ha8  been  held  action- 
able as  imputing  an  offence  punishable  by  law.  IF  the  words 
were  used  in  any  other  sense  the  defendant  must  show  it(p). 
Words  imputing  an  indictable  offence  are  actionable  or  not  ac- 
cording to  the  sense  in  which  they  were  fairly  understood  by  by- 
standers not  acquainted  with  thematter  to  which  theyrelate($). 

(0  24  iL  23  Tic.  cap.  96,  BS.  27,  29.  {p)  Tomlinian  t.  BrittUbank,  1  B. 

\m)  See  Com.  Kg.  tit.  Act.  on  the  K  Adol.  630;   1    Nev.  k   Man.  i55  ; 

Case  for  Defamation.  and  see  Pen/old  t.   Wateote,  2  N.  B. 

(n)  Free.  46.  335. 

{o)  ^lee  PadmorfV.Lawrt■^tce,\^  A.  {q)  Haniijoonv.Bilby.lCtl.  kW. 

k  B.  380.  442. 
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CgtMiB  IL  'Where  imputcitioDS  of  felony  are  made,  express  malice  is 
implied,  anlees  the  defendant  can  show  that  the  words  com- 
plained of  were  spoken  on  a  justifiable  occasion  (r). 
Bribtrj  ud  During  an  election  of  members  to  serve  in  parliament,  the 
mriiinmiit-  defendant,  holding  op  money  in  his  hand,  said  of  the plaiDti£F, 
ing.  who  was  a  candidate,  "  these  guineas  are  Mr.  Bendish's  (the 

plaintiff's)  money,  and  were  given  me  to  vote  for  him :  he  has 
hought  my  vote,  and  he  shall  have  it"  («).  It  was  contended, 
in  arrest  of  jadgment,  that  no  words  are  actionable  unless 
they  subject  the  plaintiff  to  a  temporal  punishment,  and  that 
nothing  had  been  said  that  could  subject  the  plaintiff  to  an 
indictment  on  the  statute ;  but  Holt,  C.J.,  was  clearly  of 
opinion,  that  the  action  would  lie,  and  judgment  was  given 
for  the  plaintiff.  It  is  to  be  remarked,  that  bribery  is  an 
offence  at  Common  Law  (t),  as  well  as  by  statute,  and  punish- 
able by  indictment,  or  by  information. 

Where  a  commission  had  been  awarded  out  of  Chancery  to 
the  plaintiff  and  three  others,  with  the  assent  of  the  parties  to 
a  suit,  to  examine  witnesses  and  to  hear  and  determine ;  the 
defendant  (who  was  one  of  the  parties)  said  of  the  plaintiff, 
"  Sit  George  Moor  is  a  corrupt  man,  and  hath  taken  bribes  of 
Bichard  King  (the  other  party  to  the  suit)  "  (u) ;  and  likewise 
further  said,  "  Eichard  King  hath  set  Sir  George  Moor  on 
horseback,  with  his  bribes,  to  pervert  justice  and  equity." 
Upon  motion  in  arrest  of  judgment,  the  court  said,  "  tliat  the 
plaintiff  having  the  King's  commission  to  execute,  if  he  take 
bribes  to  execute  it,  it  is  a  breach  of  the  trust  reposed  in  him, 
and  is  so  great  an  offence,  that  he  may  be  indicted  and  fined 
at  the  Common  Law  ;  "  and  the  plaintiff  bad  judgment. 

So  to  charge  a  person  with  having  given  a  sum  of  money  to 

the  commissioners  to  be  made  purser  of  a  man  of  war,  was 

In  offieei  of      held  actionable ;  such  an  offence  being  a  corruption  of  a  public 

^''  '"     *      trust,  and  a  crime  both  in  the  commissioners  and  the  person 

tempting  them ;  the  words  are  therefore  actionable,  asimputing 

a  criminal  charge  (x). 

ChM-ging  s  Jn  the  case  of  Sir  William  Rmsell  v.  Ligon,  it  was  adjudged 

being^he        ^iid  agreed,  that  an  action  lies  for  charging  a  person  with 

being  the  author  of  a  libel,  though  the  making  of  a  libel  is  not 

an  offence  which  concerns  life  or  member,  but  punishable  only 

OO  ^oo/wv.  rnueoft,  2  Bing.N.C.  (a)  Sir  Geo.  JUoor  v,  Far»ter,Cro. 

457.  Jac  65. 

(*)  Purdy  r.  Staeei/,  5  Burr.  26'JJ. 


luUiar  oF  a 

libeL 
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bj  fine  and  imprisonment  (j/).  In  this  case,  it  seems,  however,  Cuaptek  ll. 
to  have  been  averred  in  the  declaration,  that  the  plaintiff  was 
a  justice  of  the  peace. 

To  sa;  of  a  person  that  be  keeps  a  bawdy-house,  is  action-  impaution  of 
able,  because  the  offence  is  indictable  ;  and  though  it  was  J^"l* 
formerly  held,  that  such  words  were  not  actionable,  the  reason 
on  which  the  judgment  was  given  is  bad,  for  it  was  assumed  (2) 
that  the  offence  was  not  indictable  at  Common  Law.  And  in 
a  case  in  which  the  slander  complained  of  was  addressed  to 
the  plaintiff's  wife,  and  was  as  follows : — "  You  are  a  nuisance 
to  live  beside  of.  You  are  a  bawd :  and  your  house  is  no 
better  than  a  bawdy-house."  It  was  held,  that  the  words  were 
actionable  without  proof  of  special  damage ;  and  that  it  was 
unnecessary  to  make  the  wife  a  party  to  the  action,  as  the 
words  imputed  an  offence  for  which,  if  true,  the  plaintiff 
would  be  liable  to  be  indicted  (a).  But,  where  the  words 
complained  of  were,  "The  business  of  a  stay-maker  does 
not  keep  him,  but  the  prostitution  of  the  person  in  the 
shop.  After  it  is  shut  it  is  as  bad  as  any  bawdy-house  in 
the  town."  At  the  trial  the  learned  judge  left  it  to  the  jury 
to  say  whether  the  words  imputed  to  the  plaintiff  that  he 
kept  a  bawdy-house,  stating  bis  opinion  to  be  that  unless 
they  did,  the  action  could  not  be  sustained.  And  the  jury 
having  found  for  the  defendant,  the  court  refused  to  disturb 
the  verdict  (&). 

Words  imputing  to  the  plaintiff  that  he   has    committed  impuutian  of 
unnatural  crimes,  or  been  guilty  of  unnatural  practices ;  and  ""j^^"* 
that  be  had  made  indecent  attempts  on  the  defendant  and 
others,  are  actionable  (t). 

Where  a  declaration  in  slander  contained  several  counts,  in  Impatationi 
some  of  which  it  was  averred,  that  the  defendant  bad  stated  ^xpoat,r« ; 
of  the  plaintiff,  that  be  "  had  been  guilty  of  most  abominable 
conversation  and  exposure  of  his  person  " :  on  demurrer  it  was 
held,  that  the  words  were  not  actionable ;  but  in  other  counts 
of  the  declaration  the  words  laid  were,  that  the  plaintiff  "  had 
been  guilty  of  abominable  conversation  and  public  exposure  of 

(y)  1  Yin.  Ab.  123,  pi,  27  ;  1  Com.  249. 

Dig.  tit.  Action  on  the  Case  for  De-  (c)  Tkomptanr.  Nye,  16Q.  B.  17ii; 

(amation,  8,  9  ;  1  Rol,  Al:.  46.  20  L.  J.  Q.  B.  85.    It  bus  been  bctd 

(0  Cro.  Eliz.  ttl3  ;  led  rid.  1  Bol.  inanAmericaQCMe,  tbatwoidagpokeD 

;  1  Buk.  138.  of  a  woman  imputing  tbat  sbe   had 


ifl)  HuckU   V.   Jleyauldt,   7   C.    B,      intercourse  with  a  beaet  are  actionable 
CN.  8.)  IH.  per  $E.     Ilayna  v.  Ritekey  et  ua^  30 

(ft)  Braym  t.  Cooper,  5  M,  Ji  \V.       Iowa  76 ;  6  Am.  fiep.  642. 
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of  receiviog 
stolen  pro- 
perty. 


Embenlement. 


WoHb  ini- 


his  naked  person":  aiid  these  were  held  actionable  as 
containing  a  charge  of  an  indictable  miBdemeanour  (d). 

So  also  to  accuse  another  of  receiving  goods  knowing  them 
to  have  been  stolen,  the  offence  being  a  misdemeanour  at 
Common  Law,  and  a  felony  by  statute.  As  to  what  words 
have  been  held  to  convey  an  imputation  of  receiving  goods 
knowing  them  to  have  been  stolen,  see  the  case  stated  below  (e). 

Verbal  imputations  of  embezzlement  are  also  actionable, 
when  made  of  a  person  with  reference  to  his  office ;  but  not  in 
a  ease  where  embezzlemeot  could  not  have  been  committed, 
inasmuch  as  the  plaintiff  was  neither  clerk  nor  servant  within 
the  meaning  of  the  statute  (/). 

A  verbal  imputation  upon  a  person  that  he  is  a  "  Black- 
mailer "  is  actionable,  without  proof  of  special  damage :  as 
a  charge  of  blackmailing  would  constitute  an  indictable 
offence  (g). 

In  Ogden  v.  Timier,  it  was  expressly  held  by  Holt,  C.J., 
that  to  render  words  actionable  it  is  not  sufficient  that  the 
party  may  be  fined  and  imprisoned  for  the  offence  (ft).  For 
that  if  any  one  be  found  guilty  of  a  common  trespass,  he  shall 
be  fined  and  imprisoned ;  yet  no  one  would  assert,  that  to  say, 
one  has  committed  a  trespass,  will  bear  an  action. 

The  words  were,  "  Thou  art  one  of  those  that  stole  my  Lord 
Shaftesbury's  deer " ;  and  were  held  not  actionable  ;  for 
though  imprisonment  be  the  punishment  in  those  cases,  yet 
per  Holt,  C.J.,  "It  is  not  a  scandalous  punishment;  a  man 
may  be  fined  and  imprisoned  in  trespass ;  tor,"  says  he, 
"  there  must  not  only  be  imprisonment,  but  an  infamous 
punishment  (i). 

So  the  words,  "  Thou  art  a  thief,  and  has  stolen  twenty 
loads  of  my  furze,"  were  held  not  actionable,  the  presumption 
being  that  the  furze  was  nttached  to  the  soil,  and  that  therefore 
no  felony  was  imputed  (k).  But  for  the  words  "  He  is  a  thief, 
and  robbed  me  of  my  bricks,"  the  action  will  lie;  for  the 
natural  presumption  is  that  bricks  are  chattels :  and  it  will 
not  be  implied  that  they  were  parcel  of  the  freehold  (0. 


(0  Deer-stealing  in  eactoced  land  is 
DOW  a  felony  ;  and  in  nninclosed  land 
alsn,  alter  a  previons  conviction  tor  the 
like  offence.  Vide  2i  k  25  Vic.  c.  96, 
M.  12  &  13. 

{*)  Clarke  y.  (Hlbert.  H^.b.  3S1, 
CO  Sloiomau  v.  Dulf en,  ll}hiag.i03. 


(rf>  Toi-bia  y.  Clare,  9  Ir.  L.  R.  SG, 

(«)  Alfred  V.  FarUiw,  8  Q.  B.  854  ; 
15  L,  J.  Q.  B.  26a. 

(/)  William*  V.  Soft.  1  Cr.  k  Mees. 
67o  ;  3  Tyrw.  688. 

O)  llfarlu'/.SaBi«fl,(,lWf)C.&.2 
K.  B.  287. 

(*)  8alk.  696  ;  Holt,  40, 


coy  Google 


THE   LAW  OF  SLANDER.  H 

It  haa  been  held,  by  the  Court  of  Queen's  Bench  in  Irel&nd,  CaiKiB  ii. 
that  words  imputing  an  offence  agatnet  the  Fishery  Acta  are  offence  ■gainst 
not  actionable  per  se,  the  offence  not  being  punishable  by  V'i/"''"^ 
corporal  punishment,  but  only  by  fine  and  forfeiture  of  the 
nets  or  instruments  used  (m). 

In  an  action  for  the  words,  "  Thou  hast  stole  our  bees  Of  stealing 
(innuendo  a  stock  of  bees),  and  thou  art  a  thief,"  after  verdict  j^^^"" 
for  the  plaintiff,  it  was  moved  in  arrest  of  judgment  that  felony 
cannot  be  committed  of  bees,  because  they  are  fera  natura. 
fiut  the  court  held,  that  the  subsequent  words,  "  Thou  art  a 
thief,"  showed  that  the  stealing  was  of  such  bees  of  which 
felony  might  be  committed,  and  therefore  actionable  (n). 

It  may  be  inferred  generally  from  the  authorities  that,  Oenenti  rule, 
where  the  words  contain  an  express  imputation  of  any  crime  aathorities. 
or  misdemeanour  for  which  corporal  punishment  may  be 
inflicted,  they  are  actionable  without  proof  of  special  damage. 
But  where  the  penalty  for  an  offence  is  merely  pecuniary,  it 
does  not  appear  that  an  action  will  lie  for  charging  it :  even 
though  in  default  of  payment,  imprisonment  should  be  pre- 
scribed by  the  statute ;  imprisonment  not  being  the  primary 
and  immediate  punishment  for  the  offence  (o). 

Where  the  imputation  contains  a  direct  charge  of  crime  in  SUnder, 
precise  terms,  little  difficulty  can  occur  in  the  application  of  L^poiatiau*. 
the  rale.  In  most  instances,  however,  an  unpremeditated  use 
of  words  of  doubtful  meaning,  or  an  intentional  selection  of 
them,  for  the  purpose  of  impunily,  have  occasioned  much 
perplesity  and  litigation.  In  a  great  proportion  of  cases,  the 
question  has  been,  not  whether  a  charge  of  a  specific  offence 
is  actionable?  but  whether,  in  fact,  any  offence  has  been 
charged  by  the  words  ?  The  rule  of  law  requires,  that,  to 
ground  an  action,  "  words  imputing  crime  must  be  precise  "  ; 
but  it  is  by  no  means  essential,  that  they  shall  carry  on  the 
face  of  them  an  open  and  direct  imputation.  Such  a  rule,  it 
ia  clear,  would  afford  no  security  against  calumny,  which  may 
be  as  effectually  conveyed  in  artful  allusions  to  collateral 
matter,  and  oblique  insinuations,  as  by  the  most  explicit 
assertions.  It  is,  however,  incumbent  upon  the  party  who 
complains  that  he  has  suffered  from  an  imputation  of  crime, 
to    show     with    certainty,    the    injurious   nature    of     the 

(m)  if&**v.F«rf,llIr.Juc.{N.8.) 
287;  15L.  T.  (N.  8.)1IB. 
(»)  3  Salk.  325. 
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Cbipmii  II.  eomiuuDicatioii.  In  order  to  eetablisb  this  point,  two  cir- 
cumstances are  necessary : — let.  That  the  words  used  should 
either  of  themselves,  or  by  reference  to  circumstances,  be 
capable  of  the  offensive  meaning  attributed  to  them.  2Ddly. 
That  the  defendant  did,  in  fact,  use  them  in  that  sense. 

The  capability  of  the  words  to  bear  a  particular  construc- 
tion, must,  it  is  evident,  apjiear  upon  the  plaintiff's  Statement 
of  claim ;  for  otherwise  it  would  not  be  judicially  shown  that 
be  was  entitled  to  recover.  That  the  defendant  did,  in  fact, 
use  them  in  that  sense,  is  a  matter  of  evidence  to  be  decided 
upon  the  trial.  If  it  appear  from  the  words  themselves,  or 
from  circumstances,  that  they  are  capable  of  conveying  the 
particular  meaning  attributed  to  them  by  the  plaintiff,  it  will, 
after  verdict  for  the  plaintiff,  be  taken  for  granted,  that  the 
words  were,  in  fact,  used  to  convey  such  meaning;  for  that 
is  a  matter  upon  which  the  jury  alone  can  decide,  and  which 
they  must  be  convinced  of  before  they  can  give  their  verdict 
for  the  plaintiff.  Any  objection,  therefore,  to  the  words  as 
stated  upon  the  record,  is  grounded  upon  the  supposition  that 
it  does  not  sufficiently  appear  that  they  are  capable  of  an 
actionable  meaning. 
AmUgnons  It  will  be  proper,  therefore,  next  to  consider  the  different 

iiDpotoUoDs.  ]jjj,(]8  Qf  ambiguities  which  may  arise,  not  only  in  the  particular 
case  where  some  crime  has  been  charged,  and  where  doubt 
most  frequently  occurs,  but  with  relation  to  cases  of  slander 
and  libel  in  general,  which  are  governed  by  the  same  rules  of 
constrnetion.    Words  may  be  divided  into  three  classes  : — 

1st.  Those  which  bear  an  obvious  and  precise  meaning  on 
the  face  of  them  ;  as  if  A.  said  to  B.,  "You  murdered  G." 

2ndly.  Those  which  on  the  face  of  them  are  of  dubious 
import,  and  are  capable  either  of  a  criminal  or  innocent 
meaning ;  as  if  A.  say  to  B.,  "  You  were  the  death  of  G." 

Srdly.  Those  which  are  p-im^ /acte  and  abstractedly  inno- 
cent,  and  which   derive  their  offensive  quality  from  some 
collateral  or  extrinsic  circumstance ;  as  if  A.  say  to  B.,  "  You 
did  not  murder  G.  !  "  which  words,  from  the  ironical  manner 
of  speaking  them,  may  convey  to  the  hearers  as  unequivocal 
a  charge  of  murder  as  the  most  direct  imputation. 
Role  o£  law         With  respect  to  ambiguities  arising  out  of  the  second  and 
as  to  wordBot  third  classes,  it  is  now  the  settled  rule  of  law,  that  both  judges 
Dleanlng!"       and  juries  shall  understand  words  in  that  sense  which  the 
author  intended  to  convey  to  the  minds  of  the  bearers,  as 
evidenced  by  the  whole  circumstances  of  the  case.     That  it  is 
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the  province  of  the  jury,  where  such  doubts  arise,  to  decide,  CaiPiBK  ii 
-whether  the  words  were  used  maliciously,  and  with  a  view  to 
defame ;  such  being  matter  of  fact  to  be  collected  from  all 
concomitant  circumstances;  and  for  the  court  to  determine, 
whether  such  words,  taken  in  the  malicious  sense  imputed  to 
them,  can  alone,  or  by  the  aid  of  the  circumstances  stated 
upon  the  record,  form  the  legal  basis  of  an  action. 

It  was  long,  however,  before  this  rule,  rational  as  it  is,  and 
supported  by  every  legal  analogy,  prevailed  in  actions  for 
words ;  and  before  the  favourite  doctrine  of  construing  words 
in  their  mildest  tense,  in  direct  opposition  to  the  finding  of  the 
jury,  was  finally  abandoned  by  the  courts. 

The  following  may  be  adduced  in  support  of  the  more  Cues  in 
rational  doctrine  which  now  prevails  : — In  Ceely  v.  Hoiking,  in  o/'JJ^^ 
error  (p),  the  words  were,  "  Thou  art  forsworn  in  a  court  of  »nibiguoii« 
record,  and  that  I  will  prove  !  "  It  was  contended,  after  verdict  ""*°"*- 
for  the  plaintiff,  that  the  action  would  not  lie,  because  the 
defendant  did  not  say  in  what  court  of  record  the  plaintiff 
was  forsworn,  nor  that  be  was  forsworn  in  giving  any  evidence 
to  the  jury  ;  that  it  might  be  intended  only  that  he  was  for- 
sworn, not  judicially,  but  in  ordinary  discourse  in  some  court 
of  record :  But  (per  Croke)  "  Jones,  Berkeley,  and  myself, 
held  clearly  that  the  action  well  lay,  and  that  such  foreign 
intendment  shall  not  be  conceived,  and  it  shall  be  taken  that 
he  spake  these  words  maliciously,  accusing  bim  of  perjury; 
and  for  a  false  oath  taken  judicially,  upon  judicial  proceedings 
in  a  court  of  record."  In  Baal  v.  Baggerley,  the  words  were, 
"Thou  hast  forged  a  privy  seal,  and  a  commission!  Why 
dost  thou  not  break  open  thy  commission  ?"  (g).  After 
verdict  for  the  plaintiff  it  was  contended  for  Che  defendant, 
that  the  words  were  not  actionable ;  for  it  did  not  say  the 
king's  privy  seal,  nor  any  writ  under  the  privy  seal ;  also  he 
said  not  what  commission;  and  the  words  subsequent,  " thy 
commission,"  showed  that  he  meant  a  commission  made  by  the 
plaintiff  himself :  but  the  judges,  having  taken  time  to  consider 
(Berkeley  doubting^  afterwards  delivered  their  opmions — "  That 
the  action  well  lies ;  for  the  words  were  spoken  maliciously ; 
and  being  alleged  in  the  declaration,  that  he  spake  them  to 
scandalize  him,  for  forging  of  the  privy  seal  and  commission  ; 
and  being  found  guilty,  it  shall  be  intended  according  to  the 
vulgar  interpretation,  to  mean  the  king's  privy  seal,  the 
counterfeiting  whereof  is  treason ;  and  a  commission  shall  he 
0))  Cro,  Car.  SOP.  (^)  Cro.  Car.  326 
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'-  intended  the  liing's  commission,  under  tbe  privy  seal ;  "  and 
Berkeley  agreed  with  the  others.  In  Somera  v.  Home,  the 
words  were,  "  You  are  a  rogue,  and  broke  open  a  house  at 
Oxford :  and  your  grandfather  was  forced  to  bring  over  ^£80  to 
make  up  the  breach ! "  (r).  After  verdict  for  the  plaintiff,  it 
was  moved  in  arrest  of  judgment;  beeause,ropueis  not  action- 
able ;  and  breaking  open  the  home  but  a  trespass  ;  and  making 
up  the  breach  might  be  repairing;  but  the  court  seemed 
contrary :  for,  upon  all  tbe  words  together,  a  man  who  beard 
them  could  not  intend  other  than  a  felonious  breaking  of  the 
house ;  and  though  in  tbe  old  hooka  the  rule  was,  to  take  tbe 
words  in  mitiori  senm,  yet  per  Holt,  G.J.,  they  would  take 
the  words  in  a  common  sense,  according  to  the  vulgar  intend- 
ment of  the  bystanders.  In  Baker  v.  Pierce,  tbe  words  were, 
"  Baker  stole  my  box-wood,  and  I  will  prove  it !  "  {«).  After 
verdict  for  the  plaintiff,  it  was  moved,  in  arrest  of  judgment, 
that  these  words  are  not  actionable ;  for  they  shall  be  taken 
to  mean  wood  growing,  or  the  like,  whereof  only  a  trespass 
can  be  committed.  That  to  say,  you  are  a  thief,  and  have 
stolen  my  timber,  or  my  apples,  or  my  hops,  is  not  action- 
able ;  for  where  words  import  either  a  felony  or  a  trespass, 
they  shall  he  taken  in  the  mildest  sense,  unless  there  be 
other  words  to  determine  them  in  the  worst  sense  :  as  to  say, 
he  stole  my  timber  out  of  my  yard,  or  my  bops  in  a  bag ; 
and  Mason  v.  Thompton  (t)  was  cited.  But  Holt,  G.J.,  and 
tbe  court  denied  that  case  to  be  law,  and  gave  judgment  for 
the  plaintiff. 

Where  words  are  capable  of  a  double  meaning,  the  court, 
after  verdict,  will  always  construe  them  in  that  sense  which 
may  sup^iort  the  verdict.  In  Button  v.  Heyward  and  wife  (u), 
tbe  words  spoken  by  tbe  wife  were,  "George  Button  (the 
plaintiff)  is  the  man  who  killed  my  husband  I  "  her  first 
husband  being  dead.  After  verdict  for  the  plaintiff,  it  was 
moved  in  arrest  of  judgment,  that  these  words  are  not  action- 
able for  the  uncertainty  of  the  word  kiUing  ,-  for  it  might  be 
justifiable,  or  in  bis  own  defence,  or  per  infortunium,  and  shall 
not  be  presumed  felonious,  and  so  made  actionable  by  intend- 
ment :  for  it  is  a  maxim,  that  words  shall  be  taken  in  mitiori 
sensu.  But  it  was  said  by  Pratt,  G.J.,  "There  can  be  no 
question  but  at  this  day  these  words  are  actionable.    In  former 

(r)  Holt,  39.  (0  Hutt.  38. 

(I)  Lord   Raj.  959  ;    6  Mod.   234  ;  {«)  8  Mod.  24. 

Holt,  664. 
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times,  words  were  construed  in  mitiori  sev*u,  to  avoid  vexatious  c**"""  H- 
actions,  which  were  then  too  frequent ;  but  now,  dUtinguenda 
Bunt  tempora :  and  we  ought  to  expound  words  according  to 
their  general  signification,  to  prevent  scandals,  which  are  at 
present  too  frequent.  We  are  to  understand  words  in  the 
some  sense  as  the  hearera  understood  them ;  but  when  words 
stand  indifferent,  and  are  equally  liable  to  two  distinct  inter- 
pretations, we  ought  to  construe  them  in  mitiori  sensu, ;  but 
we  will  never  make  any  exposition  against  the  plain  natural 
import  of  the  words.  The  word  killing  signifies  a  voluntary 
and  unlawful  killing,  and  is  actionable.  There  are  a  great 
number  of  odd  eases  in  the  books."  And  by  Eyre,  J.,  "the  - 
words  are  to  be  taken  in  their  worst  seme,  for  a  malicious  and 
felonious  killing."  And  by  Fortescue,  J.,  "  The  maxim  for 
expounding  words  in  mitiori  sensu,  has  for  a  great  while  been 
exploded,  near  fifty  or  sixty  years  "  (x). 

It  was  observed  by  Lord  Mansfield,  C.  J.,  in  Rex  v.  Home,  The  atani 
"  It  is  the  duty  of  the  jury  to  construe  plain  words  and  clear  'f"'^*')^ 
allusions  to  matters  of  universal  notoriety,  according  to  their  their  ohnaat 
obvious  meaning,  and  as  everybody  else  who  reads  must  "^^t* """' 
understand  them ;  but  the  defendant  may  give  evidence  to 
show  they  were  used  on  the  occasion  in  question  in  a  different 
or  qualihed  sense.  If  no  such  evidence  be  given,  the  natural 
interpretation  of  the  words,  and  the  obvious  meaning  to  every 
man's  understanding,  must  prevail  (jr).  It  would  be  strange  to 
say,  and  more  so  to  give  out  as  the  law  of  the  land,  that  a 
man  may  be  allowed  to  defame  in  one  sense,  and  defend  him- 
self in  another ;  such  a  doctrine  would  indeed  be  pregnant 
with  the  nimia  tubtHitat  which  my  Lord  Coke  so  justly  repro- 
bates." In  the  case  of  Peake  and  Oldham  iz),  Lord  Mansfield 
said,  *'  After  verdict,  shall  the  court  be  guessing  and  inventing 
a  mode  in  which  it  might  be  barely  possible  for  these  words  to 
have  been  spoken  by  the  defendant,  without  meaning  to  charge 
the  plaintiff  with  being  guilty  of  murder  ?  Certainly  not ! 
Where  it  is  clear  that  words  are  defectively  laid,  a  verdict  will 
not  core  them ;  but  where,  from  their  general  import,  they 
appear  to  have  been  spoken  with  a  view  to  defame  the  party, 
the  court  ought  not  to  be  industrious  in  putting  a  construction 
upon  them  different  from  what  they  bear  in  the  common 
acceptation  and  meaning  of  them.  I  am  furnished  with  a 
case,  founded  in  strong  sense  and  reason,  in  support  of  this 

(7)  This  WBB  BAid  in  H.  T.  8  0«0.  I.  (:)  Cowp.  277. 

($)  2  Cowp.  6T3. 
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CaipTKR  11.  opinion.  The  name  of  it  is  Ward  v.  Reynolds,  Fascb.  12  Ann. 
B.  B.,  and  it  is  sb  follows : — The  defendant  eaid  to  the 
plaintiff,  '  I  know  you  very  well !  How  did  yonr  busband 
die?'  The  plaintiff  answered,  'Aa  you  may,  if  it  please 
God ! '  The  defendant  replied,  '  No ;  be  died  of  a  wound  you 
gave  him ! '  On  not  guilty,  there  waa  a  verdict  for  the 
plaintiff ;  and  on  a  motion  in  arrest  of  judgment,  the  court 
held  that  the  words  were  actionable,  because,  from  the  whole 
frame  of  them,  they  were  spoken  by  way  of  imputation  ;  and 
Parker,  C.J.,  said,  '  It  is  very  odd,  that  after  a  verdict,  a 
court  of  justice  should  be  trying  whether  there  may  not  be  a 
possible  ease  in  which  words  spoken  by  way  of  scandal  might 
not  be  innocently  said ;  whereas,  if  that  were  in  truth  the 
case,  the  defendant  might  have  demurred,  or  the  verdict 
would  have  been  otherwise.'  So  here,  if  shown  to  be  in- 
nocently spoken,  the  jury  might  have  found  a  verdict  for  the 
defendant;  but  they  have  put  a  contrary  construction  upon 
the  words  as  laid,  and  have  found  that  the  defendant  meant 
a  charge  of  murder."  This  ruling  was  adopted  in  a  subsequent 
case,  where  it  was  held,  that,  to  impute  that  a  person  murdered 
his  wife  by  administering  improper  medicines  to  her  is  action- 
able, and  any  doubtful  interpretation  of  the  words  is  cared  by 
the  verdict  of  the  jury  (a). 

Where  the  words  impute,  that  a  reputed  married  woman  is 
the  wife  of  another  man,  it  is  for  the  jury  to  say  whether  the 
defendant  does  not  mean  by  such  imputation  that  she  has 
committed  the  crime  of  bigamy  (b). 
Hodern  niiei  In  an  action  for  words,  whether  written  or  spoken,  the  ordi- 
nary sense  of  those  words  will  be  understood  to  be  the  meaning 
of  the  utterer,  unless  they  are  explained  to  import  something 
different  to  their  obvious  meaning,  by  previous  occurrences, 
conversations,  or  other  matters  having  been  introduced  (c). 

The  question  is  not  what  the  party  using  them  considered 
their  meaning  by  any  secret  reservation  in  his  own  mind,  but 
what  he  meant  to  have  understood  as  their  meaning  by  the 
party  to  whom  he  uttered  them  {d).  In  The  King  v.  Watson 
and  others.  Bailor,  J.,  observed  "  Upon  occasions  of  this  sort, 
I  have  never  adopted  any  other  rule  than  that  frequently 
stated  by  Lord  Mansfield  to  juries,  desiring  them  to  read  the 

(a)  Fard  T.  Primrote,  6  Dowl.fc  Ry,  (e)  Daiiiei  and  another  v.  ffartlri/, 
287,                                                                3  Ex.  200  ;  18  L.  J.  Ex.  81. 

(b)  HtmiTig  and  nrife  t.  Poiott,  10  (d)  Fer  Denman,  L.C.J.,   in  Read 
M.   i;  W.  564;    and   see  .Delany  t.      v.  JmJnrfje,  6  C.  t  P.  308. 
J-iiMM,  4Esp.  191. 
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paper  stated  to  be  a  libel,  as  men  of  common  understanding,  Ckipikr^  ii. 
and  say,  whetber,  in  their  minda,  it  conveys  the  sense 
imputed  "  {e).  In  Roberts  v.  Camden  (/),  which  was  an  action 
lor  words  alleged  by  the  plaintiff  to  contain  an  imputation  of 
perjury ;  after  verdict  for  the  plaintiff,  on  a  motion  in  arrest 
of  judgment,  on  the  ground  that  the  words  did  not  impute  the 
crime  with  BafBcient  certainty,  Lord  Ellenborough,  C.J-,  in 
delivering  judgment,  observed,  "  The  question  simply  is — 
Whether  the  words  amount  to  such  a  charge  ?  that  is,  whether 
they  are  calculated  to  convey  to  tbe  mind  of  an  ordinary  bearer 
an  imputation  on  the  plaintiff  of  tbe  crime  of  perjury.  Tbe 
rule  which  at  one  time  prevailed,  that  the  words  are  to  be 
onderstood  in  mitiori  sensu,  has  been  long  ago  superseded ; 
and  words  are  now  construed  by  Courts,  aa  they  always  ought 
to  have  been,  in  tbe  plain  and  popular  sense  in  which  the  rest 
of  the  world  naturally  understand  them." 

It-  B,  man,  in  jest,  conveys  an  imputation  of  a  crime  against  when  an 
another,  he  does  so  at  his  peril.     It  is  no  defence  that  he  ™5rima'!^ 
spoke  tbe  words  jocidarly.     The  defendant  said  of  the  plaintiff,  uid  to  have 
"  be  was  detected  in  taking  dead  bodies  out  of  tbe  church-yard.  ,-„j„''"  *" 
He  was  in  confinement  and  fined  £20  for  stealing  and  sending 
dead  bodies  to  England  :  "  the  judge  directed  the  jury  that  if 
they  believed  the  words  to  have  been  spoken  jocularly  they 
should  find  for  the  defendant:  aliter  if  spoken  maliciously. 
Held,  a  wrong  direction.    The  charge  being  ambiguous,  it  was 
a  question  for  the  jury  whetber  tbe  words,  as  used,  did  not 
convey  to  tbe  minda  of  the  hearers  an  imputation  on  tbe  plaintiff 
of  tbe  crime  of  body-snatcbing  (g). 

And  in  subsequent  cases  it  has  been  held,  that  words  uttered  wnat  are 
must  be  construed  in  the  sense  which  hearers  of  common  and  ^f j'[,7' '"' 
reasonable  understanding  would  asciibe  to  tbem,  even  though  ana  what  for 
particular  individuals  better  informed  on  tbe  matter  alluded  to, '  "  '"^^' 
might  form  a  different  judgment  on  the  subject.     And  it  is 
for  the  Court  to  construe  the  sense  of  all  ordinary  Euglish 
words  :  but  where  the  words  used  do  not  necessarily  imply  tbe 
commission  of  any  indictable  offence  punishable  by  law ;  or 
where  they  are  of  a  cant  or  slang  character,  it  is  a  question 
of  tact  for  tbe  jury  whether  or  not  they  have  acquired  by  use 
a  meaning  which  imputes  an  indictable  offence  (h).    And  if 

(-■)  2T.  E.206.  (A)  ^aiilijuuBv.  5;i»ff,  16  M.&W. 

C/)  9  East,  96.  445;  Baf^ty.  JiZen,  3  H.it  N.376; 

(g')  Donvghue  v.  Hayet,   Hayes  Ir.      27  L.  J.  Ex.  412. 
£x.  R.  26J. 
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authorities 


the  vorde  complained  of  have  two  meanings,  one  imputing 
enspicion,  and  the  other  actual  guilt,  the  question  in  \fhich 
sense  the  words  were  used  is  for  the  jury  ;  but  a  witness  to 
whom  the  words  were  addressed  cannot  be  asked  in  what 
sense  he  understood  them({). 

From  these  cases,  containing  the  opinions  of  some  of  the 
most  enlightened  judges  of  their  own  or  any  times,  it  may  be 
collected — 1st.  That  where  words  are  capable  of  two  construc- 

cioubie  i'mport.  tions,  in  what  sense  they  were  meant  is  a  matter  of  fact  to  be 
decided  by  the  jury.  2ndly,  That  the  jury  are  to  be  guided  in 
forming  their  opinion  by  the  impression  which  the  words  or 
signs  used  were  calculated  to  make  on  the  minda  of  those  who 
heard  them,  as  collected  from  the  whole  of  the  circumstances. 
3rdly.  That  such  words  will,  after  a  verdict  for  the  plaintiff, 
be  considered  by  the  Courts  to  have  been  used  in  an  actionable 
sense. 

As  to  the  The  charge,  to  be  actionable,  must  in  general,  as  already 

J^^"^"^^  stated,  impute  to  thB  plaintiff  &n  act  of  a  criminal  or  indictable 

U)  render  tbe     nature. 

Irt^siiie.  I'  ™iBt  therefore  appear, — 

I.  That  some  act  was  imputed  by  the  defendant, 
n.  That  such  act  is  of  a  criiainal  or  iudictable  nature,  and 
III.  That  it  was  meant  to  be  imputed  to  the  plaintiff. 
I.  That  some  act  uaa  imputed  by  the  defendant. — Where  the 
terms  of  tbe  communication  are  indirect,  it  may  be  laid  down 
as  a  general  rule  that,  wherever  words  are  used,  calculated  to 
impress  upon  the  minds  of  tbe  hearers  a  suspicion  of  the 
plaintiff's  having  committed  an  indictable  ofFence,  such  an 
inference  may   and   ought   to  be   drawn,  whatever  form   of 
expression  may  have  been  adopted. 

It  seems  to  be  properly  a  question  for  the  jury,  whether  the 
defendant,  though  he  used  words  of  suspicion  only,  did  not 
mean,  in  effect,  to  impute  the  substantive  offence  to  the 
plaintiff.  In  the  case  of  Tempest  v.  Chambers  {k),  it  appeared 
that  the  defendant,  having  obtained  a  warrant  for  the  appre- 
hension of  the  plaintiff  (which  had  been  improperly  issued 
upon  an  information  before  the  magistrate  of  facts  which 
amounted  to  no  more  that  a  mere  trespass),  on  meeting  Sal- 
mon, an  agent  of  the  plaintiff's,  said,  "I  have  got  a  warrant 
for  Tempest,  I  will  advertise  a  reward  of  twenty  guineas  to 
apprehend  him ;  I  shall  transport  him  for  felony."     Lord 

I  Btarkie's  C.  67. 


Meaning  of 
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EUenborough,  C.J..  left  it  to  the  jury  to  say  whether  the  Cei^  Ii. 
defeQdaDt    was    speaking   with    reference    to    the  warrant 
which  had  been    improperly  issued,  or  whether  he  meant 
substantively  to  impute  a  charge  of  felony. 

A  distinction  is  to  be  taken  between  an  imputation  wliich  Dutinction 
conveys  an  absolute  charge  of  Felony,  and  one  which  implies  a  "^"J^  "" 
mere  suspicion  of  Felony.    The  defendant  said — "  I  have  achugeof 
suspicion  that  you  and  B.  have  robbed  my  house ;  and  there-  odo "('mere 
fore  I  take  you  into  custody  ;  "  it  was  held,  that  the  plaintiff  ■""pinion- 
was  not  entitled  to  a  verdict  unless  the  jury  found  that  the  words 
spoken  imputed  a  direct  charge  of  Felony,  as  distinguished  from 
a  mere  auapicion  {I). 

Where  the  words  complained  of  were — "  Have  you  not  beard 
that  Charles  Simmons  is  suspected  of  having  murdered  one  V., 
his  brother-in-law  ?  A  proclamation  offering  a  reward  for  the 
apprehension  of  the  murderer  is  now  in  my  office,  and  there  is 
only  one  link  wanting  to  complete  the  case."  At  the  trial  the 
learned  judge  having  offered  the  plaintiff  a  nonsuit,  which  was 
declined,  directed  the  jury  to  find  a  verdict  for  the  defendant, 
on  the  ground  that  the  words  were  not  actionable,  being  words 
of  suspicion  only.  It  was  held,  that  taken  in  their  natural 
sense,  and  without  a  forced  or  strained  conBtruction,  the  words 
meant  that  there  was  a  case  of  strong  suspicion  against  the 
plaintiff,  but  of  suspicion  only ;  and  that,  therefore,  the  court 
could  not  say  that  the  learned  j  udge  was  wrong  in  withdrawing 
the  case  from  the  jury  {m). 

Where  a  verdict  and  damages  had  been  recovered  in  an 
action  of  slander  for  the  words  following — "  I  will  take  him  to 
Bow  Street  upon  a  charge  of  Forgery"  {innuendo  that  the 
plaintiff  had  been  and  was  guilty  of  Forgery).  Upon  error 
assigned,  that  the  words  did  not  import  any  express  or 
precise  imputation  of  the  plaintiff  having  committed  for- 
gery, but  merely  a  suspicion,  the  judgment  was  reversed. 
But  the  case  was  not  argued,  as  no  one  appeared  for  the 
plaintiff  (n). 

From  words  of  interrogaUon  (o).      As  where  the  defendant  Wor<ia  of 
said,  "  When  wilb  thou  bring  home  the  nine  sheep  thou  stolest  ^J^.^n"'""' 
from  J.  N.  ?  (j>)     So  an  action  lies  for  saying,  "  Did  you  hear  impnution  of 

(I)  To:er  v.  Miuhfurd,  6  Ei.  .i30 ;  genersl,  see  Mo.  418,  pi.  573  ;   2  Bol. 

20  L.  J.  Ex.  225.  iiep.   166;    Palm.  66;    12  Rep.  134; 

(m)  Simmmt*    v.   Xitehell,  6  App.  Cro.  J.  422  ;  Eeb.  359,  pL  52 ;  Jonen 

Cas.  156  ;  60  L.  J.  P.  C.  C,  11.  v.  LUtler,  infra,  3a. 

(n)  Harriton  t.  JSinj,  i  Price,  46.  (J)  Hunt    r.    ThimblHhorpe,    Mo. 

(«)  For  words  of  interrogation  in  414  ;  1  Vin.  Ah.  429. 
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Chip™  II.  tiiat  J.  S.  is  guilty  of  treason  ? "  (q)  A.  the  wife  of  B.  was 
asked  by  C,  "Wherefore  will  your  husband  hang  3.  S. ?" 
8he  answered,  "For  breaking  our  house  in  the  night,  and 
stealing  oar  goods."  The  words  were  held  to  be  actionable, 
for  though  they  were  spoken  in  answer  to  a  question,  they 
amount  to  a  charge  of  stealing  goods  (r). 
iitornatire  The  defendant  said,  "  She  had  a  child,  and  either  she  or 
ronia.  somebody  else  made  away  with  it ! "    And  three  Judges,  against 

the  opinion  of  Bridgtnan,  C.J.,  adjudged,  that  the  words  were 
not  actionable  («)■  But  in  a  subsequent  case  this  decision  was 
overruled  ((). 

And  next,  the  imputation  of  an  act  may  be  inferred  from  any 
statement,  which  virtually  includes  or  assumes  the  commission 
of  the  principal  act,  or  a  strong  suspicion  of  it.  As  where  the 
defendant  said,  "  He  is  under  a  charge  of  prosecution  for 
perjury ;  G.  W.  had  the  Attorney-General's  instructions  to 
prosecute."  It  was  held  that  the  words  were  actionable,  as 
being  calculated  to  convey  the  imputation  of  perjury  (w).  And 
so  also  where  the  defendant  said  of  the  plaintiff,  "  His 
character  is  infamous :  he  would  be  disgraceful  to  any  society. 
Whoever  proposed  him  must  have  intended  it  as  an  insult ;  I 
will  pursue  him  and  hunt  him  from  all  society.  If  his  name 
is  enrolled  in  the  Boyal  Academy,  I  will  cause  it  to  be  erased, 
and  will  not  leave  a  stone  unturned  to  publish  his  shame  and 
infamy.  Delicacy  forbids  me  from  bringing  a  direct  charge ; 
but  it  was  a  male  child  of  nine  years  old  who  complained  to 
me "  (ar).  So  where  the  defendant  said,  "  I  dealt  not  so 
unkindly  with  you,  when  you  stole  my  sack  of  corn  "  (.v). 

Where  the  act  charged  is,  m  legal  strictness,  impostibU, 
Where  a  criminal  charge  is  conveyed  by  the  defendant's  ex- 
pressions, the  liability  to  make  reparation  cannot  be  affected 
by  any  impropriety  in  the  terms  of  the  communication,  whether 
legal  or  grammatical ;  for  the  loss  of  character,  and  its  probable 
consequences,  constitute  the  ground  of  action,  without  reference 
to  the  means  employed.  The  contrary  doctrine,  indeed,  atone 
time  prevailed ;  for  it  appears  to  have  been  held,  that  if  a 
married  woman  say,  "  "Sou  have  stolen  my  goods,"  the  words, 

(()  SarrUon  v,  ThamboTovgk,  10 
Mod.  196. 

(h)  Hebertt  v.  Camden,  9  East,  93. 

(a)  Wodnotk  v,  Xeadaiei,  G  East, 
463. 

(y)  Cooper  y.  Batektwell,  2  Mod.  58. 


Charge  of 

Torda  of 
repngnftucj. 


(j)  Earl  of  Northampton'i  cait,  Vt 
Bep.  134. 

(r)  Ilayward  t.  Naylor,  1  Rol.Abr. 
50 ;    and    see   Simmont   v.   Mitchell, 

(0  Cart.  5fi,  66  ;  and  see  Sirley  v. 
Hill,  Cro.  Car.  283. 
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being  repugnant,  are  not  actionable  ;  for  as  a  nmrried  woman  Chamik  h. 
cannot  have  goods  of  ber  own,  she  cannot  be  robbed  of  any  (s). 
The  rule,  however,  eeeniB  to  be  now  established,  that  no 
inconsistency  or  grammatical  impropriety  will  prevent  the 
words  from  being  actionable,  where  the  intention  to  charge 
the  plaintiff  with  the  commission  of  an  indictable  offence 
plainly  appears. 

II.  The  criminal  quality  of  the  matter  charged  must  appear  The  Criminil 
with  certainty.     This  may  appear— let.   From   the   use   of  V^^ml^^u 
general  terms  of  known  legal  import.     2ndly.  From  circam-  ihawn. 
stances  explaining  the  meaning  of  terms  otherwise  doubtful, 
or  innocent.     Srdly.  From  the  mere  description  of  thecJrcnm- 
stances  constituting  the  offence. 

The  words  to  be  actionable  must  contain  an  express  imputa- 
tion of  some  crime  or  misdemeanour,  and  the  charge  upon  the 
person  spoken  of  must  be  precise  (a). 

To  charge  another  with  a  crime  of  which  he  cannot  by  any  Worda 
possibility  be  guilty,  as  having  murdered  a  person  who  is  then  "^"gj,"^,;^^ 
living,  has  been  held  not  actionable  because,  it  is  said,  the  the  murder 
plaintiff  cannot  be  in  any  jeopardy  from  such  charge  (6).  jive^*^"  '** 

Bat  surely  such  is  not  the  true  principle ;  because,  although 
the  person  whom  the  plaintiff  is  accused  of  murdering,  may 
afterwards  be  found  to  be  living,  yet  the  plaintiff  suffers  in  loss 
of  reputation,  and  is  in  danger  of  being  apprehended,  com- 
mitted and  indicted.  The  words,  if  actionable  without  special 
damage,  must  be  so  immediately  when  spoken ;  and  their 
actionable  quality  must  then  depend  upon  the  fact,  whether 
the  hearers  were  aware  that  the  person  alleged  to  be  murdered 
was  really  alive ;  if  they  did  not  know  the  fact,  then  all  the 
consequences  (the  probability  of  which  renders  a  charge  of 
murder  in  any  case  actionable)  may  follow. 

And  accordingly,  the  rule  seems  now  to  be  established  that  ^^u  u  to 
an  action  is  maintainable  for  a  general  imputation  conveyed  oriroiD»l 
in  apt  terms.     And,  therefore,  where  words  in  their  plain  and  imputation. 
obvious  meaning,  without  the  aid  of  any  innuendo,  import  a 
charge  of  an  indictable  offence,  they  are  actionable. 

And  so,  where  the  defendant,  speaking  of  the  death  of  one  wordi  'ffaOiy 


(0  1  Rol.  Ab.  74  ;  7  Bac.  Ab.  296  ;  aee  Talbot  ».  One,   Cro.  Elii.  6G9,  1  ( 

.  hot  this  IB  not  bo  now  :  see  the  Mm-  Vin.  Abr.  509  ;   Broum  t.  St.   John,  g 

ried  Women's  Property  AcIb.  1  Kol.  Abr.  71,  3  Leoo.  231,  6  Mod, 

(a)OiuloioT.Harne,3-WnB.lS7.  200;   Jacob   v.   miU,   1   Vent.    117, 

(*)  Snag  v.  Oee,  4  Kep.  16  a  ;  but  Cro.  Jac.  331. 
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Chaptib  II.  am  thoroughly  convinced  that  you  are  guilty  ;  and  rather  than 
you  should  want  a  hangman,  I  'would  be  your  executioner  "  (c). 
After  verdict  and  judgment  for  the  plaintiff,  the  defendant 
brought  a  writ  of  error  in  the  Court  of  King's  Bench,  assign- 
ing as  two  grounds  of  error — 1st.  That  the  words  were  not  in 
themselves  scandalous.  2ndly.  That  they  did  not  become  so  by 
reference  to  the  death  of  D.  D.  Lord  Mansfield,  C.J.,  in 
affirming  the  judgment,  observed,  "  It  is  argued  that  there  are 
many  innocent  ways  by  which  one  man  may  occasion  the  death 
of  another ;  therefore  the  words,  '  guilty  of  the  death,'  do  not 
in  tliemaelves  necessarily  import  a  charge  of  murder;  and, 
consequently,  as  no  particular  act  is  charged  (which  in  itself 
amounts  to  an  imputation  of  a  crime)  the  words  are  defectively 
laid.  What !  when  the  defendant  tells  the  plaintiff  that  he 
has  been  guilty  of  the  death  of  a  person,  is  not  that  a  charge 
and  imputation  of  a  very  foul  and  heinous  kind  ?  Saying  that 
such  a  one  is  the  cause  of  another's  death,  as  in  the  case  in 
2  Buls.  10,  II,  is  very  different;  because  a  physician  may  he 
the  cause  of  a  man's  death,  and  very  innocently :  but  the  word 
guilty  implies  a  maHcious  intent,  and  can  be  applied  only  to 
something  which  is  univeraally  allowed  to  be  a  crime.  But 
the  defendant  does  not  rest  here  :  on  the  contrary,  in  order  to 
explain  his  meaning,  he  goes  on  to  say,  'and  rather  than 
you  should  be  without  a  hangman,  I  will  bang  you.'  These 
words  plainly  show  what  species  of  death  the  defendant  meant, 
and  therefore  in  themselves  manifestly  import  a  cliarge  of 
murder." 

The  words,  "  I  think  the  business  ought  to  have  the  most  rigid 
inquiry,  for  be  murdered  his  first  wife,  that  is,  he  administered 
improperly  medicines  to  her  for  a  certain  complaint,  which  was 
the  cause  of  her  death,"  were  held  to  be  actionable,  as  im- 
porting at  least  a  charge  of  manslaughter ;  and  though  the 
words  were  doubtful,  the  doubt  would  be  cured  by  tlie  finding 
of  a  jury,  that  they  weie  meant  in  that  sense  (d). 
Wonls  To  8*y  of  another  that  he  has  committed  an  act  for  which 

charging         be  is  liable  to  transportation,  is  actionable  without  colloquium 
being  li»Me  to  Or  innuendo  («).     Where  the  slander  alleged  was — "  I  will 
puniahmcnt.     ]q(.]^  ygu  up  in  Gloucester  Gaol  next  week.    I  know  enough  to 
put  you  there."    The  defendant  demurred,  on  the  ground 
that  the  words  were  not  actionable,  as  they  did  not  necessarily 
impute  an  indictable  offence ;  but  it  was  held  sufficient  that  a 
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criminal  act  was  imputed  by  the  words  (/).    It  is  no  defence  C"*mki>  ii. 
to  an  action  for  imputing  a  crime  to  another,  and  threatening 
him  with  a  certain  pnnishment,  that  the  person  imputing  it 
wns  mistaken  as  to  the  legal  effect,  or  punishment  for  such  a 
crime  [g). 

The  criminal  qualitt/ of  the  act  imputed  may  appear  from  I'be  criminal 
circamstances  explaining  the  meaning  of  words  otherwise  ch^smaj  ° 
doubtfol  or  innocent.  «pi»»r  from 

,        .  ...  t    -L    ■  J-  ■      .1  .  cironmBtancM. 

An  imputation  of  bemg  forsiroru  is  the  most  common 
instance  of  cases  falling  under  this  division,  and  has  given 
rise  to  a  numerous  class  of  decisions  ;  but  it  seems  that  the 
term  is  not  actionable,  unless  it  appear  from  the  accompanying 
circamstances  to  have  been  meant  and  understood  of  such  n 
forswearing  as  would  constitute  the  offence  of  perjury  (k). 
Where  reference  is  made  to  a  particular  court,  it  is  incumbent 
on  the  plaintiff  to  show  that  the  perjury  could  have  been  com-  Perjnir. 
mitted  there  (i).  It  is  not  necessary  that  the  forswearing 
should  be  shown  to  have  been  intended  of  a  perjury  within 
the  statute;  perjury  being  an  offence  punishable  at  Common 
Law  (k). 

Words  imputing  an  offence  not  necessarily  a  crime  are  not  charge  of 
actionable  unless  spoken  under  circumstances  which  would  ^™^„s 
have  made  it  a  crime.     For  instance,  to  say  of  a  person  that  on  fire. 
"  he  has  set  his  own  premises  on  fire,"  ia  not  actionable  unless 
the  house  was  contiguous  to  others  belonging  to  or  occupied 
by  other  persons ;  or  unless  the  house  was  insured,  and  the 
words  were  intended  to  impute  that  he  had  set  it  on  fire  for 
the  purpose  of  defrauding  the  insurers  (0- 

A  verbal  imputation  upon  a  married  man,  that  he  had  broken  Agaitmt  buH- 
open  a  box  belonging  to  his  wife,  and  robbed  her  of  £75,  is  „bbing  hu 
not  actionable  as  a  slander,  inasmuch  as  it  is  not  an  indictable  "if«- 
offence  for  a  husband  to  take  his  wife's  money  whilst  they  are 
living  together,  unless  the  money  was  so  taken  within  the 
meaning  of  the  proviso  to  sect.  12  of  the  Married  Women's 
Property  Act,  1882  (m),  "  when  leaving  or  deserting,  or  about 

if)   O'ebb  y.  Beran,  11   Q.  B.  D.  (i>  1  EoL  Ab,  49 ;  Shaw  t.  Thimp- 

610  ;    52   L.  J.   B44,   per  Pollock   &  ion,  Cro.  Eliz.  609.     But  it  has  been 

Lopes,  JJ.  beld  that  an  Indictment  will  not  lie  in 

(j>  FraaeiiT.ltao>e,Sii.kW.l9i.  respect  of  a  (aUe  oath  taken  beforea 

(_A)  i  Bep.  le,  2  Bula.  150 ;  Holt  v.  Burrogate.    M.  v.  Foiter,  Buss.  &  By. 

Sekolffietd.   6  T.    B.    691 ;    Hall   t.  C.  C.  E.  459. 

H'efdvn,  g  D.  li;  B.  140.  (0  SweetappU  v.  Je*K,  6  B.  &:  Ad. 

(i)  Cro.  Car.  378;  avrnethy.Derry,  31;  Jarobty.  Schmaltz,  62  L.  T.  121. 

3  Lev.  166,  *  Co.  17,  7  Bac.  Ab.  260,  (m)  45  &  46  Vic.  c.  75. 
Cro.  Eliz.  720,  1  Vin.  Abr.  107,  pi.  11. 
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Stttding  ; 
modem  eou- 


Vorda  in 

Foreign 

luDgnsga 


Words 
chiir|{ing  an 
attempt  to 
coDiroit  a 


'  to  leave  or  desert  his  wife."  Sed  tUiter,  it  they  are  living 
apart  (n). 

The  term  "  stealing  "  takes  ite  complexion  from  the  subject- 
matter  to  which  it  is  applied,  and  will  be  considered  as  intended 
of  a  felonious  stealing,  if  a  felony  could  have  been  committed 
of  such  subject-matter.  In  modem  construction  and  practice 
little  doubt  can  arise  upon  such  niceties,  which  appear  in 
former  times  to  have  afforded  abundant  occupation  to  the 
courts.  It,  from  the  plaintiffs  Statement  of  Claim,  it  appear, 
that  the  charge  of  stealing  could  not,  from  its  application, 
have  been  meant  to  impute  a  felonious  stealing :  as  if,  for 
example,  the  defendant  had  said,  "  Yon  stole  an  acre  of  mj 
land;"  the  statement  would  be  bad  npon  demurrer.  This 
doctrine  is  applicable  to  every  other  case  where  doubtful  words, 
or  even  those  apparently  innocent,  derive  a  criminal  quality, 
either  from  context  or  collateral  circumstances  (o). 

With  regard  to  words  spoken  in  a  foreign  language,  the 
only  question  is,  whether  they  were  understood  by  the  hearers 
in  an  actionable  sense.  If  so  miderstood,  the  mischief  is 
effected,  and  the  cause  of  action  complete  {p).  Where  the 
words  are  spoken  in  the  Welsh  language,  bat  in  an  English 
county,  it  must  appear  that  the  hearers  understood  Welsh; 
for  otherwise  tfae  court  will  not  intend  that  any  there  under- 
stood the  Welsh  tongue. 

As  to  words  charging  an  attempt  to  commit  a  crime. — In  the 
case  of  Sir  Harbert  Croft  v.  Browniq),  Coke,  C.J.,  observed, 
that,  in  ancient  time,  "  roluntag  repulabatur  pro  facto ,- "  and 
that  if  a  person  lie  in  wait  to  kill  another,  and  upon  his  resist- 
ing, wounded  but  did  not  kill  him,  it  amounted  to  a  felony  at 
Common  Law.  And  it  may  be  collected  from  n  general  view 
of  the  authorities,  that  the  charging  any  attempt  to  commit 
a  felony  is  actionable,  for  such  an  attempt  constitutes  an 
indictable  offence  (r)  at  Common  Law ;  and  now  also  by 
statute  (s). 

Where  the  words  charge  a  solkilation  to  commit  a  crime. — 
The  defendant  said,  "  Mrs.  Margaret  Fassie  sent  a  letter  to 
my  master,  and  therein  willed  him  to  poison  his  wife."    After 


(n)  Lemvn  v.  S-mmiiii/,  »7  L.  J. 
Q.  B.  2G0 ;  36  W.  K.  351  ;  and  ride 
Williamt  V.  Slott,  tupra,  p,  1 0. 

(o)  See  WatUT  V.  Bi-axer,  3  Lev. 
166,  2  Jo.  235,  Cro.  J.  255,  276  :  also 
Broome  v.  Guillen,  1  C.  B.  728 ;  Bar- 
nett  T.  Allen.  3  H.  &  N.  37(1,  27  L.  J. 


Ei.  412. 

(p)  1  Rol.  Ab.  74,  Cro.  Eliz.  49fi. 

(?)  3  BuIb.  167, 

(r)  2  East,  6. 

(«)  See  Consol.  Criml.  Slatutea,  2* 
4:  26  Vic.  caps.  97  snd  100. 
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jadgment  for  the  plaiDtiff,  it  was  aasigned  for  error,  that  the  Cbu-tir  n. 
words  were  not  actionable ;  because  they  did  not  charge  any 
act  done ;  and  that  it  was  not  like  charging  the  plaintiff  with 
lying  in  wait  to  commit  a  murder;  bnt  all  the  juatieee  and 
barons  held,  that  the  action  would  lie(t)>  And  in  Ladt/ 
Cockaine'a  case  (u),  a  charge  of  having  solicited  another  to 
commit  a  felony,  was  held  to  be  actionable.  So  per  Grose,  J.  (x), 
an  action  lies  for  charging  the  plaintiff  with  having  bolicited  a 
servant  to  steal  the  goods  of  his  master. 

Where  the  description  of  the  circumstances  la  precise,  little 
doubt  can  arise.  So  an  accusation  by  the  defendant  of  the 
plaintifF  of  having  bought  a  stolen  horse  knowing  it  to  be 
stolen  is  actionable  (t/). 

III.  It  must  appear  that  an  indictable  offence  was  meant  to  be  aq  indictable 
imputed  to  the  plaintif.  ^'"l^"^'' 

The  application  of  the  injurious  charge  to  the  plaintiff  may  impaud. 
be  collected,  generally,  from  any  circumstances  which  indicate 
the  intention  of  the  defendant  so  to  apply  his  words,  and 
which  induced  the  bearers  to  suppose  that  the  plaintiff  was  the 
person  meant.  Thus,  if  the  defendant  should  say,  "  I  know 
what  I  am,  and  I  know  what  the  plaintiff  is ;  I  never  did  such 
an  act "  (z)  (specifying  some  criminal  act),  the  words  would  be 
actionable,  provided  the  hearers  understood  the  offence  to  have 
been  imputed  to  the  plaintiff  by  such  words. 

The  application  of  the  slander  to  the  pluntiff  may  be  Appiicsiion  of 
ascertained  by  a  variety  of  circumstances ;  as  from  his  having  ^'  *^*4-ff 
been  the  subject  of  previous  conversation  (<i),  or  from  his 
being  described  by  name,  or  by  any  other  means  which  are 
sufficient  to  induce  the  bearers  to  apply  the  offensive  imputa- 
tion to  the  plaintiff  (6).  And  where  the  plaintiff  was  a  justice 
of  the  peace,  and  lieceiver  of  the  Court  of  Wards,  and  by  reason 
thereof  received  great  sums  of  money  for  the  king,  and  was 
treated  with  much  confidence  by  the  king ;  and  the  defendant, 
speaking  concerning  him  with  one  Thomas  Whorewood, 
uttered  these  words,  "Mr.  I>ec«rer  hath  deceived  the  king"  (c). 
After  a  verdict  for  the  plaintiff,  the  court,  on  motion  in  arrest 
of  judgment,  held,  that  the  action  would  lie ;  that  the  words 

(()  Cro.  EliE.  747,  cited  by  Willinma,  1  Vent.  276. 
J.  BnU.  201 .  (a)  I  Eol.  Ab.  76,  85. 

(a)  Cro.  E.  49.  {*)  Cm.  J.  557,  7  Bao.  Ab.  289. 

(*)  2  Bast,  20.  (!■)  .'ir  Milet  FUHteood   t.   Cui-l, 

(y)  Briggt'i  eiue,  Qodb.  157.  Cro.  J.  657. 
(:)  2  Le».  150  ;   SneU   v.   Webliig, 
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■  "Mr.  Deceiver^'  were  an  ironical  allusion  and  nick-name  to 
bis  office  and  place  ;  and  that  if  sach  crafty  evasions  should 
be  admitted,  it  would  be  a  common  practice  to  slander  lans 
punishment  (d) . 

It  may  therefore  be  Ifud  down  as  a  general  rule,  that  the 
application  of  the  words  to  the  plaintiff  is  a  matter  to  be 
collected  by  the  jury,  from  the  particular  circumstance  of 


impntfttionB        It  appears  that  the  law  allows  an  action  to  be  maintained, 
disraiM!"'""     without  proof  of  special  damage,  in  cases  where  a  person  is 
wrongfully  charged  with  having  a  contagious  or  an  infectious 
disease. 
AciioD  wUinot     l^be  ground  of  the  action  being  the  presumption  of  the 
■i"^''"!™**- plaintiff's  exclusion  from  society,  no  action  will  lie  for  an 
put  t«DH.      imputation  in  the  past  tense ,-  for  such  an  assertioQ  does  not 
represent  the  plaintiff,  at  the  time  of  s|)eaking,  to  be  unfit  for 
society,  and  therefore  the  substance  of  the  action  is  wanting  (e). 
So  in  a  subsequent  case,  it  was  held,  that  words  imputing 
to   another   that  he   is   at  the  pi-esent  time  afflicted  with   a 
disgusting  and  contagious  disease,  are  actionable  in  them- 
selves; inasmuch  as  they  import  a  present  unfitness  to  be 
admitted  into  society :  the  same  reason,  however,  for  avoiding 
the  company  of  one  who  has  had  a  contagious  disorder,  does 
not  exist.     But  to  say  of  a  person  that  he  has  the  venereal 
disease  is  actionable  per  ae,  and  this  too,  notwithstanding  that 
special  damage  is  laid,  the  proof  of  which  wholly  fails  (J). 

(rf)  And  see  also  rAiuaa  v.  Stvart.  T.  R.  473,  Sir.  1189. 
1  T.  R.  748;  SluckUy  v.   CUment,  i  {/)  Bloodaierth  v.   Gray,  7  M.  & 

Blng.  162,  12  Moore,  376.  Or.  334. 

(*■)  See  Cartlake  t,  MapUdoraiti,  2 
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CHAPTER  III. 

WHERE  THE  SLANDER    AFFECTS  A  PERSON  IN  HIS  OR 
HER  OFFICE,   PROFESSION,   TRADE  OR  BD3INES3. 


G>»eral  principla;    and  gnmadt  of 

Danger  of  exetmien  ^rom   Offict,  the 

gitt  of  the  aetioH. 
Fiaintiff  miuf  be  in  Ihf  pretent  ei^ay' 

meat  of  the  OJiee,  ^c. 
CUtt   ef  Catta  to   irhieh    tie  aetion 

Word*  defamaiary  i(f  Candidate  for 

Parlianient. 


The  like  of  an  Alderman  of  a  Borough. 
Wordt  affeeting  tradetmen,  profeitioital 

Yerhal  itHputaliaiu  on  the  goodt  or 

eemmoditia  of  trader: 
Verbal  imputation*  of  immorality  on 

ptrmmt  in  office,  ^v. 
Word*  imputing  vnchadity  to  vyemm. 
Verbal   imputatumt   of  drun&fnnen, 

when  aotionable. 


Next  to  imputations  of  crime,  sach  as  if  proved  would  tend  Cuima  iii. 
to  deprive  a  man  of  his  life,  or  liberty,  may  be  ranked  those  a«DenJ~ 
which  affect  him  in  his  office,  profession,  trade  or  busioesB.  rnncipiea. 
And  accordingly,  the  law  givea  a  substantive  right  of  action  in 
each  cases,  notwithstanding  that  the  party  slandered  may  be 
unable  to  prove  any  specific  loss  or  damage :  and  the  reason 
is,  that  a  man  might  be  effectually  ruined  in  his  businese,  by 
the  publication  of  the  slander,  before  his  proof  of  specific 
damage  could  be  completed.     The  rule  therefore  is,  that  Kale, 
words  are  actionable  without  proof  of  special  damage,  which 
directly  tend  to  the  prejudice  of  a  man  in  his  office,  profession, 
trade,  or  business. 

Observations  upon  this  class  of  cases  may  be  divided  into — 
I.  Those  relating  to  the  grounds  of  the  action  ; 
II.  The  class  of  cases  to  which  the  action  extends ;  and, 

III.  The  degree  of  certainty  and    precision  requisite  to 
render  the  words  actionable. 

I.  And,  first,  as  to  the  grounds  of  the  action. 

Words  which  affect  a  person  in  his  office  are  actionable,  Groandg  of  ihe 
whether  the  office  be  productive  of  emolument,  or  merely  *=*■""- 
honorary  or  confidential. 

Cases  in  which  magistrates  and  others  (whose  offices  are  ofhcm  merely 
merely  honorary  or  confidential)  have  been  allowed  to  recover  '""'"'7- 
a  pecuniary  compensation  for  words  relating  to  their  official 
character,  seem  to  rest  upon   more  dubious  principles  than 
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CbaptbkIII.  any  other  in  which  a  remedy  ia  given  without  any  proof  of 

Action  lies      Bome  Bpecific  I08B.    It  has  long,  however,  been  fully  estab- 

*^"'»fr  the     lished,  that  words  are  equally  actionable  whether  the  ofBce  or 

profit  01  not.     profession   to  which  they  relate  be   lucrative,  honorary,  or 

merely  confidential.     So  that  words  spoken  of  Justices  of  the 

Peace,  Town  Councillora,  physicians,  barristers,  and  others 

have  been  held  actionable,  although  the  ofQce  be  merely 

honorary  or  confidential :  and  as  to  the  latter,  although  they 

are  not  in  legal  contemplation  entitled  to  demand  the  payment 

of  fees. 

DiatiDction  Where  the  office  is  simply  confidential,  a  singular  distinction 

h^putinu'want  ^1*8  been  taken  between  words  imputing  want  of  ability  in  the 

of  abiiitj  and   holder,  and  those  which  charge  him  with  a  want  of  integrity. 

want  o"^" '     It  has  been  held,  that  to  charge  a  person  in  such  an  office 

integrity.        ^ijij  ^j^y  corruption,  or  with  any  ill-design  or  principles,  is 

actionable ;  but  that  to  represent  him  as  wholly  incompetent, 

in  point  of  ability,  to  hold  the  office,  is  not  a  slander  for 

which  an  action  is  maintainable.    The  reason  assigned  for 

the  distinction  is  so  remarkable,  that  it  may  be  proper  to  give 

it  in  the  very  words  of  Lord  Holt,  who  says  (a) :  "  It  has  been 

adjudged,  that  to  call  a  Justice  of  the  Peace,  'blockhead,' 

'  ass,'  &c.,  is  not  a  slander  for  which  an  action  lies,  because 

he  was  not  accused  of  any  corruption  in  his  employment,  or 

any  ill  design,  or  principle  ;  and  it- was  not  his  fault  that  he 

was  a  blockhead,  for  he  cannot  be  otherwise  than  his  Maker 

made  him ;  but  if  he  had  been  a  wise  man,  and  wicked 

principles  were  charged  upon  him  when  be  had  not  them,  an 

action  would  have  lain ;  for  though  a  man  cannot  be  wiser,  he 

may  be  honester  than  he  is.    If  a  person  be  in  a  place  of 

profit,  and  he  is  accused  of  insufficiency,  be  shall  have  remedy 

by  action.     'Tis  otherwise  if  he  be  only  in  &  place  of  honour ; 

though  even  there,  if  he  is  charged  with  ill  principles,  and  as 

disaffected  to  the  government,  he  shall   have  an  action   for 

such  scandal  to  his  reputation." 

WoniB  impnt-       In  the  case  of  Onslow  v.  Home,  De  Grey,  C.J.,  in  giving 

w*  mMisirate  judgment,  observed,  "  It  was  objected  at  the  bar,  on  the  side 

of  the  defendant,  that  words  spoken  of  an  officer,  or  magistrate, 

are  not  actionable,  unless  they  carry  an  imputation  of  a 

criminal  breach  of  duty.    I  will  not  give  this  my  sanction, 

because  I   think   for   imputation   of   ignorance  to   one  in  a 

profession  or  office  of  profit,  an  action  will  certainly  lie  "  (h). 
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With  reference  to  the  case — Onslow  y.  Horne — and  aleo  to  a  CuaitsbHI 
case  reported  in  Sir  W.  Blac.  Kep.  p.  763 — Bayley,  B.,  in  a 
sabsequent  case,  espresBed  an  objection  to  the  rule  in  both 
reports,  stating  that  the  words  '  probably '  and  '  probable ' 
were  too  indefinite ;  and  unless  they  were  considered  as 
equivalent  to  '  having  a  natural  tendency  to,'  and  were  con- 
fined within  the  limits  of  showing  the  want  of  some  necessary 
qualification,  or  some  misconduct  in  the  ofiBce,  it  went  beyond 
what  the  authorities  warranted  (c). 

Wherever  the  action  is  for  words  spoken  of  the  plaintiff  with  The  pUintiir 
reference  to  his  office,  it  must  be  shown  that  he  was  in  the  JJ^J^  ^" '  ^ 
exercise  or  enjoyment  of  such  office  at  the  time  of  the  utter-  "'^  »'  f'':^y 
ance  of  the  slander  :  for  if  the  words  are  not  actionable  in  office, 
themselves,  but  only  with  reference  to  the  plaintiff's  office,  he 
will  not  be  entitled  to  recover  if  at  the  time  they  were  uttered 
he  was  out  of  office,  or  had  ceased  to  exercise  the  trade  or 
business  with  reference  to  which  tbey  were  spoken  [d). 

And  where  an  action  is  brought  for  words  spoken  of  a 
barrister  or  physician,  it  must  appear  that  he  practised  (e) 
as  such  at  the  time  the  words  were  spoken;  for  otherwise 
the  words  could  not  have  affected  him  professionally. 

A  doubt  has  been  raised,  whether  damages  are  properly 
recoverable  by  barristers  and  physicians  for  words  relating 
to  their  professions,  since  their  fees  are  merely  honorary  (/) ; 
the  actual  decisions,  however,  upon  the  subject,  leave  no  doubt 
as  to  their  right  to  recover  for  such  words  ig) ;  and  if  tbeir 
situations  be  considered  as  merely  confidential,  tbeir  right  to 
recover  rests  upon  the  same  foundation  as  that  of  magistrates 
and  others  whose  offices  are  of  a  similar  description. 

II.  Ae  to  the  class  of  cases  to  which  the  action  for  slander-  ciaworcaKcs 
in-office  extends.  IZlfe'^nd., 

The  action  extends  to  the  slander  of  a  person  in  any  lawful 
trade,  profession,  business,  or  other  occupation  by  which  be 
obtains  or  seeks  his  livelihood ;  and  to  all  offices  of  trust,  or 
profit,  without  limitation ;  provided  they  be  of  a  temporal  nature, 
and  not  prohibited  by  law.  But  the  plaintiff  cannot  recover 
if  the  vocation  in  which  be  is  defamed  be  an  illegal  one  (h). 

(<■)  Lumby  y.  Allday,  1  C.  Jc  J.  305  ;  231  ;  Poph,  207. 

and  see  DoyUy  v.  Roberts,   3  Bing.  (/)  Brmm  v.  Kennedi/,  33  L.  J,  Ch. 

N.  C.  836.  3*2, 

(i>  Bellamy  v.  Burch,  16  M.  kW.  (j)  3  Wils.  59, 

690;  Oallweyv.MaT>hatt,S  Ei.2H;  (_i)  See  Sunt  v.  Bell,   1   Bing.  1; 

23  L.  J.  Bi.  78.  YrUarH  v.  afment,  3  Bing,  i32. 

(e)  7  Bac.  Ab.  269 ;  lb.  271  ;  Sty. 
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CBAnuiii.       The  plaintiff  held  office  nnder  the  king,  and  the  defendant 
Of  corraption   ^aid  of  bim  (t),  "  Thou  hast  received  mone;  of  the  king  to  buy 
in  office.         qq^  Saddles,  and  hast  cozened  the  king,  and  bought  old 
saddles  for   the   troopers."      The  words  were   held  to  be 
actionable ;  and  that  it  was  uot  material  what  employment 
the   plaintifE  held  under  the  king,  nor  whether  it  was  for 
life  or  for  years. 
Slander  of  An  actioQ  IB  maintainable  for  words  spoken  of  a  parish 

Officers.  officer,  as  of  a  churchwarden  with  reference  to  hie  ofBce  as 
Bucb — that  he  "  has  cheated  the  parish  of  £40  "  (k).  But  it  is 
no  slander  to  say  of  a  churchwarden  that  he  stole  the  bell- 
ropes  of  the  parish  church  in  which  be  held  office ;  because 
an  indictment  for  larceny  could  not  be  supported  against  a 
churchwarden  under  such  circumstances ;  he  having,  by 
virtue  of  bis  office,  the  possession  of  the  goods  of  the 
church  (i). 
Of  othor  It  has  been  held  in  old  cases,  that  for  saying  of  the  depaty 

ofiicwa.         ^f  Clarencieux,  king  of  arms,  that  he  was  "  a  scrivener,  and 
no  herald  "  (,m),  an  action  was  maintainable.     So  for  words  of 
the  master  of  the  mint  (n) ;  of  a  clerk  to  a  public  company  (o) ; 
of  a  town  clerk  (p);  of  a  steward  of  a  court  baron  {q). 
Of  a.  Member       But  where  the  defendant  said  of  a  member  of  parliament, 
of  Parliament,  i.  ^g  jq  instructing  oar  members  to  obtain  redress,  I  am  totally 
against  that  plan ;   for  as  to  instructing  Mr.   Onslow  (the 
plaintiff),  we  might  as  well  instruct  tbe  winds,  and  should  he 
even  promise  his  assistance,  I  should  not  expect  him  to  give  it 
us."    After  verdict  for  the  plaintiff,  judgment  was  arrested ; 
and  it  was  observed  by  De  Grey,  C.J.,  on  that  occasion,  that 
the  words  did  not  charge  the  plaintiff  with  any  breach  of  bis 
duty,  bis  oath,  or  any  crime  or  misdemeanour  whereby  be  bad 
suffered  any  temporal  loss  in  fortune,  office,  or  in  any  way 
whatever  (r). 
Of  a  Caadi.         Words  which  are  in  themselves  actionable,  are  not  the  less 
lUtB  t^r  gjj  (j.Qm  having  been  applied  to  a  candidate  to  serve  in  Parlia- 

ment (s).     And  accordingly  an  action  will  lie  for  charging  a 
candidate  for  the  office  of  member  of  parliament  for  a  county 

(i)  Mar.  82  ;  1  Vin.  Ab.  465,  pi.  19  ;  («)  Leo.  88. 

,vir  S.  Greenjield't  eiue.  (u)  Cro.  El.  358. 

(*)  Bty.  338 ;  1  Vin.  Ab.  463  ;  Cro.  {ji}  Hutt.  23. 

J.  339  ;  2  BuIb.  218  ;  Cro.  E.  358.  ()  1  Kol.  Ab.  r.6. 

(0  Jaeluum  v.  Adamf,  2  Bing.  .V.  C.  {/■)  Oiulotc  v.  Home,  3  Wils.  177. 

402  i  and  ride  Lenunt  t.  Simmiiiif,  .">7  (*)  Harwood    y.    Sir  J.  AMry,    1 

L.  J.  Q.  B.  260.  B.  &  P.  N.  B.  47. 

(«.)  Cro.  El.  328. 
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(in  the  presence  of  the  electors)  with  evil  principles,  inclina-  Cb*i^w1[I. 
tione,  and  intentions  {()■    And  so  also  for  charging  a  candidate 
with  hlasphemy  and  atheism,  although  not  in  the  presence  of 
the  plaintiff's  electors,  bat  at  a  public  meeting  of  another 
constituency  (u). 

By  a  recent  statute  (the  "  Corrupt  and  Illegal  Practices  faiw  »t«w- 
Prevention  Act,  1895  ")  [x) — any  person  who,  or  the  directors  c^didite' 
of  any  body  or  association  corporate  which,  before  or  daring  ■"  "?"'??' 
any  parliamentary  election,  shall  for  the  purpose  of  affecting 
the  return  of  any  candidate  at  such  election,  make  or  publish 
any  false  statement  of  fact  in  relation  to  the  personal  character 
or  conduct  of  such  candidate,  shall  be  guilty  of  an  illegal 
practice  within  the  meaning  of  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883.     But  no  person  shall  be  deemed  to  be 
guilty  of  sach  illegal  practice  if  he  can  show  that  he  had 
reasonable  grounds  for  believing,  and  did  believe,  the  statement 
made  by  bim  to  be  true. 

Words  uttered  which  induced,  or  contributed  to  induce,  a  Of  &  candidate 
majority  of  the  members  of  a  London  club  not  to  alter  certain  J"^*'^'°°  *" 
rules,  thereby  the  plaintiff  was  prevented  from  again  seeking 
to  be  elected  a  member  of  the  club  (he  having  been  previously 
rejected  on  a  ballot  for  his  election),  were  held  not  action- 
able (y) .  But  if  false  and  malicious  statements  are  uttered 
which  actually  prevent  a  candidate  from  being  elected  a 
member  of  a  club,  such  statements  would  be  actionable,  unless 
spoken  on  a  privileged  occasion. 

Where  the  plaintiff  had  been  elected  to  the  office  of  Town  o(  a  Town 
Councillor,  and  soon  after  the  election,  and  before  he  bad  made  ^""totion'of 
Lhe  statutory  declaration  under  the  Municipal  Corporations  ouiitiiess 
Act,  or  entered  upon  the  duties  of  his  office,  the  defendants  '"°  **' 
spoke  and  publisbed  of  him  words  imputing  habitual  drunken- 
ness and  unfitness  for  the  office  of  Town  Councillor.    At  the 
trial  no  special  damage  was  proved  ;  but  the  jury  were  directed 
that  the  words  were  actionable  notwithstanding ;  and  the  jury 
having  found  a  verdict  for  the  plaintiff,  with  separate  damages 
against  each  defendant,  it  was  held,  by  the  Court  of  Appeal, 
that  the  office  of  Town  Councillor,  not  being  an  office  of  profit, 
and  the  imputation  not  being  one  of  misconduct  in  office,  but 
of  unfitness  for  office,  the  action  was  not  maintainable,  as  the 

(0  Prinit  T.  Howe,   1    Bro.   P.   C.  (x)  58  &  6ft  Vic.  c.  40,  eb.  1  &  2. 

64.  (jf)  ChamberUiav^Sayd, UQ.B.V, 

(u)  PanUvrH  v.  Tliomji*u«,  3  Times  4UT  ;  62  L.  J.  277. 
L.  B.  199. 
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Borough  : 


CaAPTKKiii.  miscODduct  charged  waa  not  such  as  would  justify  remoTal 
from  or  deprivation  of  office  (a). 

OfsnAhier-  But  where  in  an  action  of  slander  of  the  plaintiff,  an 
alderman  of  a  borough  and  chairman  of  the  improvement 
committee  of  that  borough,  imputing  dishonest;  or  malversa- 

iD  oflira.  ^^^^  ^^  offiee  ae  such  chairman,  in  negotiating  the  purchase, 

by  the  corporation,  of  land  in  which  he  was  interested,  at  an 
exorbitant  and  unfair  price ;  it  was  held,  that  the  action 
would  lie  without  proof  of  special  damage,  and  whether  or  not 
there  was  a  power  of  removal  from  the  office  for  miseondoct 
of  the  kind  (a). 

Of  ciBrgjmcn,  The  actioD  estends  to  words  spoken  of  clergymen  and  other 
ecclesiastical  persons  (f>).  But  words  spoken  of  a  clergyman, 
as  such,  are  not  actionable,  unless  he  holds  some  benefice  or 
preferment,  of  which  be  might  be  deprived  if  the  words  were 
true.  The  reason  usually  given  for  supporting  the  action  in 
such  a  case  is,  that  the  imputation  would  be  a  cause  of  depri- 
vation (c).  And  accordingly  it  has  been  held,  that  no  action 
will  lie  for  a  verbal  imputation  of  incontinency  in  a  clergyman, 
unless  be  is  beneficed,  or  holds  some  clerical  office  or  employ- 
ment of  temporal  profit  {d) .  But  if  a  clergyman  of  the  Church 
of  England  be  in  the  actual  receipt  of  any  professional  tem- 
poral emolument,  as  preacher,  under-tecturer,  or  even  as  an 
occasional  reader,  and  the  charge,  if  true,  would  be  ground  of 
degradation  from  holy  orders  or  deprivation  of  office,  the 
imputation  would,  it  seems,  in  principle,  be  actionable.  Where 
it  was  alleged  that  the  plaintiff  was  chaplain  to  a  peer,  and 
that  the  defendant  falsely  said  of  him,  that  he  bad  a  bastard, 
whereby  he  lost  the  chaplainship ;  the  action  was  held  main- 
tainable, on  the  express  ground  that  the  chaplainship  was  a 
temporal  preferment  (e).  So,  to  say  of  a  minister  in  office 
that  he  is  an  adulterer  and  has  had  two  children  by-the  wife 
of  another  man,  is  actionable  (/).  And  so  also  to  charge  a 
beneficed  clergyman  with  immorality  and  misappropriation  of 
the  sacrament  money  (g). 

Slanderous  words  reflecting  upon  the  plaintiff,  a  clergyman, 
in  his  office,  by  an  imputation  that  he  fraudulently  obtained 


{:)  Alexnnder 


r  (1892),  1  Q,  B,  7S7  ;  61  L.  J. 
634. 

(a)  Booth  T.  Arnold  (189S),  1  Q.  B. 
571  ;  64  L.  J.  443. 

(i)  3  Lev.  17  J  1  Rol.  Ab  68. 

{(■)  1  RoL  68  i  1.  30. 


and  (d)  Oallwey    v.    Martbtdl.    9    Ei. 


294  ;  23  L.  J.  Ei.  78. 
(r)  1  Lev.  248. 

(/)  Parrot  v.  Qirp«ider,  2  Cm. 
Elii.  502. 

(jj)  Jiigkmere  v.  Earl  and  Oiicibw 
of  IIa:Ti«glon,  3  C.  B.  N.  S.  142. 
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a  bill  of  excliange  from  the  defendant  vhile  etupefied  with  Cbapth  lit. 
drugged  wine,  were  also  held  actionuble,  on  motion  in  arrest 
of  judgment  (ft). 

Bat,  to  say  of  a  Congregational  minister,  with  reference  to  Of*  Oongraga- 
his  former  occupations,  that  he  is  a  rogae,  and  bus  been  guilty  HiniBtar. 
of  fraud  and  cheating ;  and  that  the  defendant  would  so  espOBe 
him  that  be  should  "  not  be  able  to  hold  up  bis  head  in  the 
pulpit  at  T.  nor  in  any  other : "  was  held,  in  the  absence  of 
proof  of  special  damage,  to  be  no  slander  of  the  plaintiff  in  his 
office  as  such  minister  (i). 

The  action  extends  to  words  affecting  a  person  in  any  Aitut, 
particular  art  or  lawful  employment,  by  which  he  gains  his  f^j"^^**'' 
livelihood  ;    as  ol  an  artist,  sculptor,  architect,  engineer, 
schoolmaster,  schoolmistress,  governess,  &e.,  &c. 

Words  tending  to  injure  a  merchant  or  tradesman  in  his  Of  &  Meiehant 
business  as  such  are  actionable ;  whether  they  reflect  upon  "'  Tradwman. 
the  honesty  of  his  dealings,  his  credit,  or  the  commodity  in 
which  he  deals.     To  say  of  a  corn-factor,  "  You  are  a  rogue  Oom-factor. 
and  a  swindling  rascal,  you  delivered  me  100  bushels  of  oats, 
worse  by  sixpence  a  bushel  than  I  bargained  for,"  is  action- 
able without  proof  of  special  damage  (i).    And  so  also,  anofuiUDgbT 
action  lies  for  words  impnting  to  a  tradesman  that  he  uses  or  ^'^  veigbts. 
sells  by  false  weights  (I),  or  false  measures  (m) ;  for  such  words 
obviously  touch  him  in  his  trade  (n).    But,  where  the  plaintiff.  Of  fmad  on  & 
a  butcher,  having  sold  the  defendant  some  ment ;  defendant  ^'"<='>^'* 
afterwards  called  at  the  plaintiff's  shop,  and  in  the  presence 
of  several  customers  said,  "  I  intended  to  have  dealt  with  you, 
but  shall  not  do  so,  for  you  changed  the  Iamb  that  I  bought 
of  you  for  a  coarse  piece  of  mutton;"  it  was  held,  that  the 
communication,   it  made  bond  fide,  was   privileged  (o).     And 
where  a  medical  ofQcer  to  a  public  school,  in  words  spoken  to 
the  steward  (whose  duty  it  was  to  examine  the  meat  supplied 
to  the  school)  imputed  that  the  plaintiff,  a  butcher,  who  of  filing  bad 
supplied  the  school  with  meat,  sold  bad  meat :  it  was  ruled,  '°^'" 
in  the  absence  of  malice,  a  privileged  communication  (p).   But 
where  the  plaintiff,  an  auctioneer  and  appraiser,  had  been  Of  bd  Am;- 
employed  by  the  defendant  to  value  certain  goods ;  the  words  '""'°°'- 
complained  of  were,  "  He  is  a  damned  rascal,  be  has  cheated 

(A)  Pembertan  t.   ColU,   10  Q.   B.  QoUab.  5, 

461  ;  16  L.  J.  Q.  B.  *03.  (m)  Bray  i.  Ham,  Ibid.  p.  1. 

(0  Hojncood  T.  nutra,  8  C.  B.  273 ;  (n)  GHffitht  v.  Lemi*,  8  Q.  B.  811, 

IB  L.  J.  C.  P.  91.  Ifl)  Crap  t.  Gill,  39  L.  T.  82. 

(k)  Tiomat  1.  Jaektan,  3  Bing.  101.  (/>)  Humphreys  v.  SCilltoell,  2  F.  & 

(0  Stober  T.  Green,  1  Brownlow  &  F.  590,  per  Williams,  J. 

P.8.  D 
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Stocb-bra1[«r. 
Stock-jobbei. 


me  out  of  £100  on  the  raluatioo ; "  the  words  were  beld  a, 
Blander  of  the  plaintiff  in  his  buainess  {q). 

To  say  of  a  stock-broker,  "  he  is  a  '  lame  duck,' "  is  action- 
able (r).  But  a  stock-jobber,  or  outside  dealer  in  the  public 
funds,  is  not,  it  appears,  considered  as  a  known  trader  and 
possessing  a  character  as  such  («). 

cantTMMr.  To  impute  to  a  contractor  that  he  has  used  "  the  old 
materials"  about  certain  work,  is  slanderous,  if  pointed  by 
innuendo  to  the  effect  that,  the  plaintiff  had  been  guilty  of  dis- 
honesty in  bis  trade  in  using  old  materiEUs,  when  his  contract 

LeuM of  Tolk.  was  for  new  (().  But  words  spoken  of  a  contractor  or  lessee 
of  tolls  (after  he  has  ceased  to  be  such),  with  reference  to  his 
conduct  whilst  such  contractor  or  lessee,  are  not  actionable  as 
words  spoken  in  the  way  of  trade  or  business  (u). 

Of  ftQune-         To  Bay  of  a  gamekeeper,  in  a  fox-hnnting  district  (who  had 

'*'^'  been  engaged  on  the  terms  and  understanding  that  he  was  not 

to  kill  foxes),  that  be  had  "  trapped  three  foxes  in  Biddler's 

wood,"  is  actionable,  as  an  imputation  of  a  breach  of  duty  in 

his  employment  as  such  gamekeeper  {x). 

A  men  casual     The  hmnility  of  the  employment  or  occupation  is  no  objec- 

empiojBieiit     ([^jj  ^^  jj,g  ftgtion  either  in  law  or  reason  (y).    It  does  not 

not  aaffioicDt  ^' 

to  tmtaia  the  appear  to  be  necessary  that  the  party  should  gam  his  living  in 
'°*""''  the  character  to  which  the  slander  is  applied  ;  it  is  sufficient 

if  he  habitually  act  in  that  character,  andderive  emolument 
from  it.  The  rule,  however,  does  not  seem  to  extend  to  repre- 
sentations, which  affect  nothing  more  than  casual  instances,  in 
which  the  plaintiff  has  assumed  such  a  character. 

HI.  As  to  the  degree  of  certainty  and  precieion  requisite  to 
make  the  words  actionable. 

The  only  question  arising  upon  this  is — Do  the  words  in 
any  degree  prejudice  the  plaintiff  in  his  office,  profession,  or 
employment?  If  they  do,  they  are  actionable;  the  quantum 
of  damages  being  a  mere  question  of  fact  for  the  consideration 
of  the  jury. 

Words  that  are  not  actionable  in  themselves,  are  not  action- 
able when  spoken  of  any  one  in  office,  profession,  or  trade, 
unless  they  toutk  him  in  suck  office  (z).    Words  to  be  actionable 


raqoUile 
degree  of  cer- 
Umiy  and 

prcciaioD  of 


Cj)  Bryants. Lotion,  11  Moore, 344. 

(r)  Iforri*  V.  Langdale,  3  B.  t  P. 
284. 

{-)  Ibid. 

(0  Bahmauau  v.  Farrell,  16  C.  B. 
360;  24  L.  J,  C.  P.  9. 

(«)  Bellamy  v.  Btirck,  16  M.  &  W. 


(x)  Fovlgfr  t.  A'eweamb,  L.  B.  2 
Ex.  327  ;  36  L.  J.  Ex.  169. 

(y)  Vide  Seaiium  v.  Bigg,  Cm.  Car. 
480;  Perry  t.  Hooper,  1  Lev.  115. 

(z)  Com.  Dig.  Ac.  for  Detam.  D.  27 ; 
Doyley  t.  Rahtrtt,  3  Uiug.  N.  C.  835. 
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as  spoken  of  a  man  in  his  ofiBce,  must  be  spoken  of  bim  in  CsaptrbIIL 
reference  to  bis  character  or  conduct  in  sueb  office,  and  must 
impute  to  him  tbe  want  of  somequalification  for,  or  misconduct 
in,  bis  office  (a). 

To  impute  want  of  integrity  to  any  person  who  holds  an  Words  im- 
office  of  trust  or  profit  is  actionable :  as  to  say  of  a  judge,  that  JJ'J^Lrif^* 
"bis  sentence  was  corruptly  given"(6).  Or  of  a  justice  of 
tbe  peace,  "  I  have  often  been  with  bim  for  justice,  but  could 
never  get  anything  at  bis  hands  but  injustice  "  (c).  Or,  "  He 
coveretb  and  hideth  felonies,  and  is  not  worthy  to  be  a  justice 
of  tbe  peace  "  (d). 

Where  a  person  holds  an  office  or  situation,  in  which  great  ftnom  \o 
trust  and  confidence  are  of  necessity  reposed  in  bim,  words  J^^^^^j*"** 
which  impeach  his  integrity  Renerally,  though  they  contain  no  confideDce  -. 
express  reference  to  his   office,  are  actionable ;    since   tbey 
must  necessarily  attach  to  him  in  his  particular  character,  and 
virtually  represent  him  as  unfit  to  hold  that  office  or  situation  (e) . 
So,  where  the  defendant  said  to  the  plaintiff,  who  was  one  of 
the  attorneys  or  clerks  of  the  Queen's  Bench,  and  sworn  to 
deal  duly  without  corruption  in  his  office,  "  You  are  well  known 
to  be  a  corrupt  man,  and  to  deal  corruptly."    Upon  giving 
judgment  for  tbe  plaintiff,  it  was  said,  quod  seiino,  relatm  ad 
personam,  intelligi  debet  de  conditione  persona  (/). 

An  attorney  brought  an  action  for  tbe  words,  "  I  have  taken  Attorneja  and 
oat  a  judge's  warrant  to  tax  Phillips's  (tbe  plaintiff's)  bill, 
I'll  bring  bim  to  book,  and  shall  have  him  struck  off  the  roll." 
Lord  Eenyon,  C.J.,  ruled,  at  nisi  prius,  that  tbe  words  were 
not  actionable  ;  and  added, — had  tbe  words  been,  "He  deserves 
to  be  struck  off  the  roll,"  they  would  have  been  actionable  (g) . 
With  respect  to  this  distinction,  it  may  be  proper  to  suggest  a 
doubt,  whether  the  words  in  the  case  cited  would  not  in 
common  acceptation  convey  to  the  hearer  the  same  meaning 
as  the  words  which  tbe  learned  judge  is  reported  to  have 
deemed  to  be  actionable,  since  they  seem  as  clearly  to  evince 
the  opinion  of  the  speaker,  that  tbe  plaintiff  deserved  to  be 
struck  off  the  roU. 

Where  tbe  defendant  said  of  an  attorney,  "  he  has  defrauded 
bis  creditors,  and  has  been  horsewhipped  off  the  race-course  at 

(a)  iMm^T.  AUday.lCt.le  J.Wl.  "wnd,  Cro.  Jac.  66;  i  Bep.  16;  Cro, 

(ft)  Cro.  EUe.  306.  Car.  1M2  ;  and  see  Say  v.  Sutler,  3 

(e)  Cro.  Car.  14.  WiU.  59. 

(rf)  t  Bep.  16.  C/)  *  Bep.  16 ;  Cro.  Jac  586. 

(»)  Hvwe  T,  Prinn,   Holt,   662  ;  2  (y)  PhiUipt  v.  Jantta,  2  Esp,  624. 

Mod.  169  ;   Sir  J.  Earper   v.  SeaK- 
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ChaptmIII  d ;"  it  „ag  held  to  be  a  qneation  of  fact  for  the  jury, 

whether  or  not  the  words  complained  of  were  spoken  of  the 
plaintiff  in  his  professional  character :  and  the  jury  having 
found  that  the  words  were  not  spoken  with  reference  to  the 
plaintiff's  profession,  but  that  they  had  a  "  tendency  to  injure 
him  morally  and  professionally ; "  and  the  jury  having  also 
negatived  the  allegation  of  special  damage ;  it  was  held,  that 
upon  such  findings,  the  words  were  not  actionable  {k).  Unless 
the  words  complained  of  are  reasonably  capable  of  an  imputa- 
tion impugning  the  capacity  or  conduct  of  the  plaintiff  in  bis 
profession  of  a  solicitor,  they  are  not  actionable,  in  the  absence 
of  proof  of  special  damage  (t). 
Of  TnaeuMB  Words  imputing  dishonesty  to  a  tradesman  are  not  action- 
able, unleas  they  be  spoken  with  reference  to  his  trade  (A;). 
So, that  to  call  a  tradesman  a  cheat,  generally,  has  been  held 
not  to  be  actionable  (2).  But  otherwise  to  say,  "  He  keeps  false 
books "  (m) ;  for  the  words  evidently  relate  to  bis  course  of 
trading.  So  to  call  a  tradesman  a  rogue  (n),  or  a  cheat,  with 
reference  to  his  trade,  is  actionable.  But  to  say  generally  of 
such  a  person,  "  Thou  hast  do  more  than  what  thou  hast  got 
by  cozening  and  cheating,"  has  been  held  not  actionable  <o). 
It  may,  however,  be  doubted,  whether  there  is  any  solid  dis- 
tinction between  these  cases,  since  every  tradesman's  livelihood 
depends  in  some  measure  upon  bis  general  character  for  honesty 
and  integrity ;  and  it  is  difficult  to  suppose,  that  a  general 
imputation  of  dishoDesty,  if  beheved,  would  not  operate  to  his 
|Hrejudice. 
Th«  d«grM  of  It  seems  that  some  degree  of  trust  and  confidence  must 
trust  or  oonfi-  jjg  repossd  in  the  plaintiff,  in  order  to  render  words  reflecting 
times  AH  npon  his  character  for  integrity  actionable.  Thus  the  words 
JJ^^*  of  a  carpenter,  "  He  has  charged  Mr.  Andrews  for  forty  days' 
work,  and  received  the  money  for  the  work,  that  might  have 
been  done  in  ten  days,  and  he  is  a  great  rogue  for  bis  pains," 
were,  after  verdict,  held,  not  actionable  (p).  The  distinction 
seems  to  be  this :  Where  great  confidence  must  necessarily  be 
reposed,  as  in  a  solicitor,  or  a  superintendent,  words  reflecting 
generally  upon  bis  character  are  actionable ;  but  where  mere 
ordinary  confidence  is  reposed,  in  the  common  course  of  honest 

(h-)  Doyley  V.  RobeH*,  3  Bing,  N.  C.  (0  3  Salk.  326. 

835,  8+0  ;  fi  Scott,  40.  (w)  Holt,  B.  39. 

(i)  I>av,iwry   y.    HolUnoay,    C,   A.  (n)  Burr,  1688. 

(1901),  2  K.  B.  «1.  (o)  12  Mod.  307, 

(t)  SihUy  V,  Jimlim,  i  Tyrw.  90.  (  p)  LaruMuUr  v.  French,  Str.  797. 
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dealing,  as  that  a  tradesman  shall  charge  a  fair  price  for  his  CHirm  m. 
goods,  or  an  arti&cer,  aarveyor,  or  mechanic  tor  his  labour,  the  ' 

lav  holds  that  the  words  are  not  so  injariouB  as  to  bear  an 
action  unless  they  are  applied  to  the  plaintiff's  trade  or  business 
with  certainty  and  precision. 

Where  the  office,  profession,  or  employment  of  the  plaintiff  iHitiDction  u 
requires  great  talent  and  high  mental  attainments,  general  ^lent^d' 
words  imputing  want  of  ability,  are  actionable  without  express  highattotn- 
reference  to  his  paiticular  character,  for  it  necessarily  includes  ^^,g^  ^f  „,„ 
an  ability  to  discharge  the  duties  of  such  a  situation ;  but  msdunkai 
where  the  employment  is  of  a  mere  mechanical  nature,  the  ""^ "'""' ' 
words  to  be  actionable  must  be  applied  to  it  clearly  and  nn- 
equivocally.     Thus,  to  say  of  a  barrister  generally,  that  he  is  of  ■  itnitur. 
a  "donee,"  has  been  held  to  be  actionable;  the  word  dance 
being  commonly  taken  to  mean  a  person  of  dull  capacity  who 
is  not  fit  to  be  a  lawyer  (q). 

So,  to  say  of  a  physician,  that  he  is  "no  scholar,"  is  action-  of  aPhrricUn. 
able ;  a  learned  education  being  considered  to  be  an  essential 
qualification  in  the  medical  profession  (r).  But  it  is  no  slander 
to  say  of  a  person  who  ia  unlawfully  practising  in  England 
as  a  physician,  that  he  is  a  quack,  or  an  impostor,  or  an 
unqualified  person  (»). 

The  words  must,  however,  in  general,  be  spoken  with 
reference  to  the  particular  situation  of  the  plaintiff;  in  which 
case  they  are  actionable  if  they  impute  any  want  of  knowledge, 
skill,  or  diligence,  in  the  exercise  of  his  profession  :  as  to  say  of 
a  surgeon  and  accoucheur,  "  I  wonder  you  had  him  to  attend  SorgooD  aod 
you :  several  have  died  that  he  (the  plaintiff)  had  attended,  ''^■'™^'' 
and  there  have  been  inquests  held  on  them ; "  the  words  were 
held  actionable  without  the  aid  of  an  innuendo;  for  their 
plain  and  obvious  meaning  imputed  to  the  plaintiff  a  want 
of  propee  qualification  for  his  profession  of  surgeon  and 
accoucheur;  and,  that  be  was  so  deficient  in  skill  or  care, 
as  that  be  had  either  caused  his  patients  to  die,  or  at  least 
that  coroner's  inquests  had  been  held,  in  which  the  inquiry 
was,  whether  he  had  not  been  the  cause  of  the  death  of  many 
persons  (!)■  So  also,  it  appears,  the  words,  "He  is  a  bad 
character.  None  of  the  medical  men  here  will  meet  him," 
are  actionable  as  imputing  the  want  of  a  necessary  qualifica- 
tion for  a  surgeon  in  the  ordinary  discharge  of  his  professional 

(?)  Peard  t,  Jeknet,  Cro.  Car.  382  ;      Cro,  Car.  T20. 
and  see  2  Vent.  28.  (()  €alti*i  t.  OanusU,  1  A.  &  E.  696. 

(r)   7  BBC  Ab.  268;  1  Boll.  Ab.  64  ;  (0  SoiUh4it  y.  Denny,  1  Ex.  196. 
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CHAniBiii.  duties  (u).  And  the  action  extends  to  all  medical  practi- 
Apotbeoarj.  tionorB (a;) :  as  to  say  of  an  apothecary,  "It  is  a  world  of 
blood  he  has  to  answer  for  in  this  town :  through  his  ignorance 
he  did  kill  a  woman  and  two  children  at  Southampton ;  he 
did  kill  J.  F.  at  Petersfield ;  he  was  the  death  of  J.  P. ;  he 
has  killed  his  patient  with  physic  "  (y).  So  also  to  impute  to 
an  apothecary  that,  by  administering  improper  medicines,  be 
Hidwif«.         killed  a  child  {z).   So  where  the  defendant  said  of  a  midwife  (a), 

"  Many  have  perished  for  her  want  of  skill." 
Wopja  »ff»(*.  The  law  has  ehown  great  tenderness  in  protecting  merchants 
of^M«Khuita  *nd  traders  against  imputations  upon  their  credit ;  which,  if 
»nd  Tradon,  believed,  must  necessarily  operate  to  their  serious  prejudice. 
Formerly  (b),  indeed,  it  was  held  that  the  words,  to  support  an 
action,  must  import  bankruptcy  (c) :  this  doctrine  has,  how-, 
ever,  long  been  abandoned..  The  law  now  is,  that,  whatever 
words  have  a  tendency  to  hurt,  or  are  calculated  to  prejudice, 
a  man  in  any  trade  or  business  by  which  he  seeks  his  Uvoli- 
hood,  are  actionable  (d).  And  so  where  the  plaintiff,  being  a 
laceman,  declared  in  case  for  these  words — "  You  are  a  rascal, 
you  are  a  pitiful,  sorry  rascal ;  you  are  next  door  to  breaking; " 
and,  being  laid  to  have  been  spoken  of  the  plaintiff  in  his 
trade,  they  were  held  actionable,  without  any  averment  of 
special  damage  (e).  Saying  of  an  innkeeper,  "  He  is  a  bank- 
rupt ;  he  will  be  in  the  Gazette  in  a  twelvemonth  ;  he  is  a 
pauper,"  was  held  actionable,  though,  at  that  time,  an  inn- 
keeper was  not  hable  to  the  bankrupt  laws(/).  For  a  man 
may  be  as  much  prejudiced  by  such  words  as  if  he  were 
actually  subject  to  the  bankrupt  laws.  Any  words  which  in 
common  acceptation,  Imply  want  of  credit  are  sufBcient ;  as  to 
say  of  a  tailor  (f/),  "  I  heard  you  were  run  away."  But  it  was 
held,  that  to  say  of  a  tradesman,  "  You  are  a  regular  prover 
under  bankruptcy,  you  are  a  regular  bankrupt-maker,  if  it 
was  not  for  some  of  j'our  neighbours  your  shop  would  look 
queer,"  was  no  slander,  as  the  words  contained  no  imputation 
on  the  plaintiff  in  the  way  of  his  trade  (h). 

(u)  SinUhee  T.  De/iny,  1  Es.  302.  649. 

ix-)  Smith -r.  Taylor,  I  B-l^y.^.R.  (">  ■S*''*   v.  HudMii,    I    Ld.    Ray. 

196.  610;   ScnUham  v.  Allen,   Sit  T.  Eay. 

(y>  Tulli/  V.  AUteis,  11  Mod.  221.  231. 

(i)  Edtall  T    Bwaell,  4  M.  &  Or.  (/)  WTtitUnglim  t.   Otadwin,  B  B. 

1090.  &    C.   180;     Whitiaker   v.   BradU-y, 

(a)  Flower's  oaie,  Cro.  Car.  21 1.  mpra.. 

(i)  Holt,  39.  (ff)  DtfcU  T,  UiBU.  7  T.  a  17. 

(o)  Cro.  Jac  SIB.  C^)  AagU    y.  Alexander,   7   Bing. 

(V)  WkUtaker  t.  Bradley,  7  D.  &  E7.  122  ;  1  C.  &  J.  143. 
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To  impute  indigent    circamstances  to   a  banker  is  alao  CRiPTBftili. 
actionable  either  with  or  without  proof  of  special  damage  (t)-  imputiDg 

An  imputation  of  bad  financial  eircumstancea  may  be  eonveved  '""iigeit  <!"■■ 

J  J        cumslMiMa  to 

by  the  refusal  of   a   banker  to  honour  a  cheque ;    and  il  a  &  Banker. 
banker,  having  sufficient  funds  in  hand  belonging  to  a  cus- 
tomer, dishonour  his  cheque,  the  banker  will  be  liable  to  an 
action  for  damages  {k). 

An  alien,  residing  and  carrying  on  business  in  England,  BankrupUr  to 
may  maintain  an  action  of  slander  or  libel :  as  in  a  case  where  """j*"  ™"' 
the  defendant  said  of  a  merchant  alien,  that  he  was  bankrupt ; 
for  by  law  an  alien  may  have  personal  actions ;  and  the 
impatatioD  tends  to  impair  the  plaintiff's  credit  in  his  trade  (I)- 
And  though  resident  abroad,  he  may  sue  here  for  defamation 
published  of  him  in  England  (m). 

To  say  of  a  trader,  "You  are  a  sorry  pitiful  fellow  and  a  Tuiotuimim- 
rogue,  and  compounded  your  debts  for  5».  in  the  pound,"  is  J^i^^^ 
actionable  (n).     So  of  a  tradesmen,  "He  is  indebted  to  me  in  Tndsn. 
a  considerable  amount,  and  if  he  does  not  come  and  make 
terms  with  me,  I  will  make  a  bankrupt  of  him  and  ruin  him  "  (o). 
So  also  where  defendant  said,  "  I  will  bet  £5  to  £1  that  Mr.  J. 
(the  plaintiff)  was  in  a  sponging  house  for  debt  within  the  last 
fortnight,  and  I  can  produce  the  man  who  locked  him  up ;  the 
man  told  me  so  himself."     Whereupon,  in  reply  to  a  bystander, 
"  Do  you  mean  to  say  that  J.  the  Brewer,  of  B.,  has  been  in  a 
sponging   house   within    the  last  fortnight  for  debt  ? "  the 
defendant  said — "  Yes,  I  do."     The  words  were  held  a  slander 
spoken  of  the  plaintiff  in  the  way  of  his  trade  ;  as  it  was  plain, 
from  the  conversation,  that  they  were  spoken  of  him  in  his 
character  of  a  brewer  (p). 

If  words  imputing  insolvency  in  trade,  are  spoken  of  one  of  pftrtDan  ia 
the  Partners  in  a  Firm,  each  individual  partner  may  maintain  *    '' 
an  action  for  Slander  and  recover  damages  for  the  injury  done 
to  him  ;  and  it  is  not  necessarily  to  be  considered  as  an  injury 
to   the    partnership,  for  which  a  joint  action  only  can  be 
maintained  {q). 

To  publish  of  a  trader,  without  lawful  justification  or  excuse,  wardi  <4  a 
any  statement  the  natural  consequence  of  which  would  be  to  J^^'^*^ 

(i)  Sobiiuon  y.  Marehaat,  7  Q.  B.  90 ;  8  Scott,  180. 

918.  (n)  2  Ld.  Raym.  1480;  Str.  762. 

(i)  Solin  and  aaother  v.  SUward,  («)  Brmoit  v.  Smilh,  13  C.  B.  596  ; 

14  C.  B.  595.  23  L.  J.  C.  P.  151. 

(0  Tttrrlcotey..Vorito>i,  YeU.  198;  {ji)  Jcj-ct  y.  iiWcr,  7  M.  &W.423. 

Bnist.  134.  (j)  HarrUan  v.  Beriitgton,  8  Car. 

(m)  Pitaiti  T.  Laamn,  S  Bing.  N.  C.  k.  P.  708,  per  Lord  Abinger,  C.B. 
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prevent  castomers  de&ling  with  him,  is  actionable,  if  followed 
by  a  general  loss  of  custom  in  conseqaence  of  Bucb 
publication  (r). 

In  actions  of  slander  in  which  do  indictable  offence  is 
imputed,  but  merely  an  immoral  one,  until  recently  (1891)  («) 
such  actions  were  not  maintainable  except  on  proof  of  special 
damage ;  or  unless  the  words  were  actnally  spoken  of  the 
plaintiff  with  reference  to  his  or  her  office,  profession,  or 
employment,  and  even  in  those  cases  it  was  necessary  to  show 
how,  and  in  what  manner,  the  imputation  was  connected  by 
the  speaker  with  such  office  or  employment. 

It  has,  however,  always  been  considered  that  there  is  a  wide 
distinction  between  imputations  of  immorality  upon  a  man, 
and  in  such  upon  a  woman.  In  the  former,  immorality, 
anless  very  gross,  would  seldom  be  a  disqaalification  either  for 
office  or  business  ;  except  perhaps  in  such  as  clergymen,  and 
ministers  of  religion,  and  in  some  cases  of  medical  practitioners, 
and  officers  of  charitable  and  other  institutions.  But  in  the 
case  of  the  other  sex,  there  are  few  occupations  in  which 
immorality  would  not  be  an  absolute  disqualification  and  cause 
of  dismissal ;  as,  for  instance,  in  the  case  of  a-  domestic 
servant,  a  governess,  and  such  like.  Gliastity  being  usually 
an  essential  qualification  in  such  occupations,  a  mistress  on 
discovering  that  her  servant,  or  governess,  is  unchaste,  would 
be  justified  in  dismissing  her ;  and  therefore,  in  those  caseti  in 
which  chastity  is  an  essential  qualification  for  the  service  or 
employment,  imputations  of  the  kind  have  been  held  action- 
able (even  prior  to  the  statute  of  1891)  (t)  on  the  ground  of 
their  tendency  to  dismissal  from  employment  (u).  The  reason 
formerly  given,  why  a  verbal  imputation  of  unchastity  was 
not  actionable  except  on  proof  of  special  damage,  was,  because 
it  was  "  a  spiritual  defamation  punishable  in  the  spiritual 
courts  "  {x).  But  as  the  jurisdiction  of  the  ecclesiastical  courts 
in  suits  for  defamation  has  been  abolished  iy),  the  reasons 
upon  which  the  older  decisions  rested  for  refusing  relief  no 
longer  exist. 

In  an  action  by  a  Physician  for  words  imputing  adultery  to 
him,  the  words  were  alleged  to  have  been  spoken  of  him  "  in 

(r)  RidUj/  T.  Smitit,  1  Ex.  D.  91  ;  infra,  135. 

46  L.  J.  2S1.  (x)  See  per  Holt,  C.  J.,  in  Ogden  t. 

(«)   Vide  54  &  56  Vic.  c.  61.  Turnri;  Holt,  R.  40 ;  Byrm  t.  Erne*, 

(0  "  The  Slander  of  Women  Act,"  12  Mod.  106 ;  8  WilL  3  ;    Orfaret  ». 

iii/ra,  p.  44.  BUnehet.  Snlk.  695;  6  Uod.  148. 

(•)  SeeOnaoTtf.Jutticeandwi/e,  (y)  See  18  &  19  Vice.  41. 
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his  prolession  :"  no  special  damage  was  laid.  After  verdict  CoaptsbHI. 
for  the  plaintiff,  judgment  was  arrested,  on  the  ground  that 
such  words,  alleged  merely  to  be  spoken  of  the  plaintiff  "  in 
his  profession,"  were  not  actionable  without  special  damage: 
and  that  if  spoken  so  as  to  convey  an  imputation  upon  bis 
conduct  in  his  profession,  the  declaration  ought  to  show  how 
the  speaker  connected  the  imputation  with  the  profesBional 
conduct  (2).  But  where  immoral  conduct  was  imputed  to  an  to  u 
assistant-accoucheur  in  his  attendance  upon  his  employer's  *^"*'  '" ' 
patients ;  whereby  he  lost  his  situation,  and  was  unable  to 
obtain  admission  to  the  Apothecaries'  Company  for  an 
examination  as  to  his  fitness  to  practise :  a  verdict  for  the 
plaintiff  with  substantial  damages  was  upheld  (a).  And  where 
it  was  imputed  to  a  surgeon  and  accoucheur  that  a  female 
servant  bad  a  child  by  him,  and  in  consequence  of  the  imputa- 
tion one  D.  refused  to  employ  him  as  accoucheur  to  attend  his 
wife;  it  was  held,  that  he  was  entitled  to  recover  such 
damages  as  he  had  sustained  by  the  slander  (6). 

In  a  case  in  which  the  plaintiff  was  clerk  to  a  gas  company,  to  &  ci«rk  to  a 
and  the  words  complained  of  were — "You  are  a  fellow,  a  ""p""?' 
disgrace  to  the  town,  unfit  to  hold  your  situation,  for  your 
conduct  with  whores.  You  are  not  fit  to  live,  and  are  a 
disgrace  to  the  situation  you  hold,"  &c.,  it  was  held,  that  the 
words  were  not  actionable  (c).  And  Bayley,  B.,  in  delivering 
the  considered  judgment  of  the  court  said,  "  The  objection  to 
maintaining  an  action  upon  these  words  is,  that  it  is  only  on 
the  ground  of  the  plaintiff  being  clerk  to  the  company  that 
they  can  be  actionable ;  that  it  is  not  alleged  that  they  are 
spoken  of  him  in  reference  to  his  character  or  conduct  as 
clerk ;  that  they  do  not,  from  their  tenor,  import  that  they 
were  spoken  with  any  such  reference ;  that  they  do  not  impute 
to  him  the  want  of  any  qualification  such  as  a  clerk  ought  to 
have,  or  any  misconduct  which  would  make  him  unfit  to  dis- 
charge faithfully  and  correctly  all  the  duties  of  such  a  clerk." 
And  it  was  held,  that  the  charge  proved  was  not  actionable, 
because  the  imputation  it  contained  did  not  imply  the  want  of 
any  of  ttiose  qualities  which  a  clerk  ought  to  possess,  and 
because  the  imputation  had  no  reference  to  the  plaintiff's 
conduct  as  clerk  (d).     And  to  say  of  a  Superintendent  of  to  >  Super- 


intendont  of 

(I)  Ayrf!  T.  Craren,  2  A.  i  E.  7  ;  ) 
NeT.  k  Han.  220. 
(o)  Martin  v.  Strung,  5  A.4  E.  636. 
(i)  Dirm  V.  S«,itli,  5  H.  &  N.  451  ; 

29L.J.EI.  125.                                      **""'*■ 
CO  LumbyT.Allday,\Ct.&J.m; 

1  Tjrw.  217. 
(rf)  Jbid.  p.  306. 
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ChipmbIII.  Police,  "  he  has  been  guilty  of  eondnet  unfit  for  publication," 
is  not  actionable  unless  it  be  said  ot  him  with  reference  to  his 
office  (e). 
impautiou  But  in  an  action  for  slander  of  the  plaintiff  in  her  vocKtion 
of  inimoraiitj  p|  j^  domestic  servant,  the  words  complained  of  were — "  Ton 
domestic  are  not  aware  Mrs.  C.  what  kind  of  a  girl  you  have  in  your 
'*^'"* '  service,  for  I  can  assure  you  she  is  often  out  with  our  married 
man  " ;  in  consequence  of  which  Mrs.  G.  dismissed  the  plaintiff 
from  her  service :  and  it  was  held,  that  the  words  were  action- 
able, inasmuch  as  they  were  spoken  of  the  plaintiff  in  her 
vocation  (/).  And  so  also,  where  it  was  alleged  that  the 
defendant  spoke  and  published  of  the  plaintiff,  who  was  a 
domestic  servant,  in  actual  employment  as  such,  the  following 
worde,  in  relation  to  her  employment, — "I  was  so  incensed 
with  that  girl  for  coming  to  hire  with  me  after  having  had  a 
miscarriage  at  Mrs.  B.'s  house,  and  sent  away  by  her  in  a  car  ; 
and  she  afterwards  to  give  the  girl  a  good  discharge !  "  It  was 
held,  by  the  Court  of  Common  Pleas,  in  Ireland,  on  demurrer 
to  the  claim,  that  the  words  having  been  spoken  of  the 
plaintiff  with  reference  to  her  character  as  a  domestic  ser- 
vant, were  actionable,  without  any  allegation  of  special 
damage  [g). 
to  a  goienim ;  And  wbere  the  plaintiff  was  in  service  as  a  governess,  and 
the  defendant  imputed  that  she  had  had  a  child  by  her  master : 
in  an  action  for  the  slander,  alleging  as  special  damage,  dis- 
missal from  her  employment ;  it  appeared  that  the  words  were 
spoken  by  the  defendant  to  the  plaintiff's  father,  who  repeated 
them  to  the  plaintiff's  employer,  and  the  latter  then  dismissed 
her  (though  he  knew  the  charge  to  be  false),  on  the  ground 
tliat  "  after  such  a  charge  it  might  be  injurious  to  her  character 
to  remain,  and  unpleasant  to  both  " :  after  verdict  for  the 
plaintiff,  with  damages,  it  was  held  that  the  special  damage 
was  the  legal  and  natural  consequence  of  the  defendant's 
slander,  and  the  verdict  was  upheld  {k). 
to  a  Tnder :  It  h&B  been  held,  that  words  spoken  of  a  tradesman  imputinf; 
m^u^Md^br  ''**  ^'"^  *****  ^'^  trade  is  maintained  by  the  prostitution  of  a 
pnatitutiuD  af  female  employed  by  him,  are  not  actionable  (although  laid  to 
be  spoken  of  him  in  his  trade)  ;  unless  they  can  be  construed 

(«)  Jasici  V.  Brmk,  9  Q.  B.  7 ;  10  (1862),  13  Ir.  C.  I,.  11.  451. 

L.  J.  Q.  B.  17,  C'O  Oilldt    v,   JliiUiraiii.   7   L.  T, 

C/)  Ramie;/ V.  UVW,  11  L.  J.  C.  P.  (O.S.)  J90.  per  Lord  DenniRD,  CJ.,  and 

(N.S.)  129 1  Car.  t  Mar.  101.  WilUama,  J. 

(ff)  CmmiTt    V.    jKttice    and  wife 


a  femkle." 
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as  imputing  that  he  kept  a  bawdy  house  (i).   But  in  this  caae,  CHiraiwUi 

the  jury  bad  found  that  the  words  did  not  convey  an  imputntion 

on  the  plaintiff  oi  keeping  a  bawdy  house :  and  the  Court  said, 

that  it  did  not  clearly  appear  that  the  words  related  to  the 

plaintiff  in  his  bueiness ;    and  that  they  could  not  consider 

them  as  used  in  any  other  sense  than  as  a  general  imputation 

on  his  moral  character  (k). 

Words  imputing  adultery  to  a  trader's  wife,  who  assisted  Worda  im- 
her  husband  in  his  business,  were  held  actionable  at  the  suit  ^"'''^*^'''' 
of  the  husband  alone  (without  joining  the  wife  as  co-plaintiff),  Tredets  wife. 
on  proof  of  a  general  loss  of  custom  (0- 

It  thus  appears  that  verbal  imputations  of  immoral  and  Words  imput- 
unchaste  conduct  in  females  have  always  been  actionable  1^  "ooi'Mtity 
upon  proof  of  special  damage  (m) ;  but  in  the  absence  of  special 
damage,  the  imputation,  however  groas  and  untrue,  was  not, 
until  recently,  actionable  nnless  spoken  of  a  person  in  his 
or  her  office  or  employment ;  such  office  or  employment  being 
one  in  which  morality,  or  chastity,  is  an  essential  qualification ; 
as  in  the  ease  of  a  female  domestic  servant. 

Tlie  unsatisfactory  state  of  the  law  in  this  respect ;  according 
to  which  an  imputation  by  words,  however  groondless,  on  an 
occasion,  however  pubhc,  upon  the  chastity  of  a  modest  matron 
or  a  pure  virgin,  was  not  actionable  without  proof  that  it  had 
actually  produced  special  temporal  damage  to  her,  has,  on 
several  occasions,  been  the  subject  of  expressions  of  disappro- 
bation and  regret  by  learned  judges  in  the  course  of  delivering 
their  judgments  in  cases  of  the  kind  (n). 

But  if  by  reason  of  verbal  imputations  of  unchastity  in  a 
woman,  whether  married  or  single,  it  could  be  proved  that  she 
had  suffered  any  special  damage — as  the  loss  of  any  real  or 
material  advantage — the  action  was  supportable ;  such,  for 
instance,  as  being  deprived  of  any  substantial  benefit  arising 
from  the  hospitality  of  friends;  which  was  held  to  be  a  suffi- 
cient temporal  damage  whereon  to  maintain  the  action  (o). 
And  BO  also  in  the  case  of  an  action  by  husband  and  wife  for 
words  imputing  incontinence  to  the  wife ;  it  was  held,  on 

(i)  Brapm  v.   Ox^er,  6  M.  &  W.  9  H.  L.  693 ;   Wilby  v.  BUtoa,  8  C.  B. 

249 ;  and  Ktpra,  p.  9,  142  ;  18  L.  J.  C.  P.  320 ;  RBberti  and 

(*)  Ihid.  wife  V.  Seherti,  33  L.  J.  Q.  B.  219  ;  5 

(0  Riding  y.  Smith,  1  Ei.  D.  91  ;  B.  k  S.  384 ;    Campbell  and  wife  v. 

45  L.  J.  281.  White  and  mifi.  5  Ir.  C.  L.  R.  312. 

(w)  KrtigU  v.  Gibbi,  1  A.  &  E.  43  ;  («)  ^Wwre  v.  JfrayAer  (in  Ex.  Cham.), 

8  Nev.  t  Man.  46a,  1  Tannl.  39. 

(n)  Vide  LijTich'y.Enight  and  tmfe. 
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CsirTEK  ni.  demurrer,  that  the  Iobb  by  the  wife  ot  the  hospitalit;  of  certain 
friends,  named  in  the  Declaration,  was  a  BuGBeient  averment 
of  special  damage  to  suBtain  the  action  (p).  But  Ulness, 
occasioned  by  slander  of  the  kind,  was  held  not  to  coDBtitnte 
auch  special  damage  as  would  support  the  action  (q) ;  nor  did 
the  loss  of  the  consortium  ricinorum  (r). 
Slander  of  And  it  w&B  not  Until  the  year  1891,  that  a  Btatute  (s)  was 

^^onien  ct,  passed  for  amending  the  law  in  that  respect  as  to  the  Slander 
of  Women :  by  which  it  is  enacted  that,  words  spoken  and 
published,  after  the  passing  of  that  Act,  which  impute  on- 
chastlty  or  adultery  to  any  woman  or  girl,  ahall  not  require 
special  damage  to  render  them  actionable. 
Proviso  as  to  The  statute  contains  a  proviso,  that  in  any  action  for  words 
^°'^  spoken  and  made  actionable  by  that  Act,  a  plaintiff  shall  not 

recover  more  costs  than  damages,  unless  the  judge  Bball  certify 
that  there  was  reasonable  ground  for  bringing  the  action. 
Words  of  Words  imputing  drunkenness  to  a  person  in  his  office  or 

dranksnnen    catling,  are  uot  ftctionable  except  in  cases  where  drttnkenness 
able.  would  be  a  cause  of  deprivation,  disqualification,  or  dismissal 

from  office  or  employment ;  as  in  the  case  o!  a  clergyman  (()• 
And  in  the  oaae  of  a  master  mariner  in  command  ot  a  vessel, 
of  whom  it  was  said,  that  during  his  stay  at  a  certain  port,  he 
was  frequently  drunk  ;  and  in  that  state  bad  to  be  carried  to 
his  boat  to  reach  his  vessel ;  the  words  were  held  actionable, 
without  proof  of  special  damage  (u) :  one  of  the  essential  quali- 
fications of  a  person  having  the  command  of  a  ship,  being 
sobriety. 

But  words  imputing  habitual  drunkenness,  spoken  ot  a 
Town  Councillor,  are  not  actionable  in  the  absence  ot  proof 
ot  special  damage ;  such  office  not  being  one  of  profit,  and  the 
imputation  not  such  as  would  be  ground  of  removal  from 
office  (x). 


Epoken  of  a 


apokCD  of 
Town  Cou 


(p)  Daria  and  ici/f  v.  Sulmnen,  t\ 
L.  J.  Q.  B.  10;  20W.  K.  Ifi7. 

(?)  AlUop  and  wife  v.  Alln^,  G  H, 
A  N.  534  ;  29  L.  J.  Ex.  315. 

(»■)  Com.  Dig.  tit.  Act.  on  the  case 
for  Defamation  (D.  30).  Lynch  v. 
Knight  and  loi/e,  9  H.  L.  677  ;  Robertt 
and  w^ft  r.  BobeH;  6  B.  &  S.  354  ;  S3 


L.  J.  Q.  B.  249. 

(<)  64  it  55  Vic.  c.  61. 

(t)  Dod  V.  Robimmt,  Aleja,  63. 

(u)  Incin  T.  Brandioood  a»d  u"/', 
2  H.  &  C.  960  ;  33  L.  J.  Ex.  257. 

(f)  Alfxander  v.  Jenkim  and 
aMfllier  (1892),  1  Q.  B.  797 ;  61  L.  J. 
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CHAPTER   IV. 


WORDS  ACTIONABLE  ONLY  ON  PROOF  OP  SPECIAL 
DAMAGE. 

Wordi   not   neeetiaTily  imputing  an  General  lermt  of  ahue  a$" Suiiitdlei;" 

indictabU  offence.  •'  Blacli-lej"  S^e^  ^e. 

Word*  impvtiag  petty  iaroeny  qffntii,  Actlont  far  words  not  per  se  de/ama- 

fimixrt,  ^-c.  tory. 
Word*  imputing  bad  prineiplet,  ^c. 

WoBDS  not  Decessarily  imputing  the  commission  of  a  parti-  CBAmit  IV. 
cnlar  crime  or  misdemeanour  are  not  actionable,  unless  actual  wonb  not 
damage  proceed  therefrom ;  or  unless  they  have  a  tendency  to  ?«»»ri>y 
expose  the  person  of  whom  they  are  spoken  to  peril ;  or  unless  particular 
they  amount  to  slander  of  title ;  or  slander  in  respect  of  office,  °"'^'- 
trade,  or  profession ;  or  impute  to  a  person  that  he  has  an 
infectious  disease.    And  until  recently,  verbal  imputations  of 
michastity  upon  women  were   not  actionable  except  under 
circumstances  stated  in  the    preceding   chapter :   but  such 
imputations  are  now  made  actionable  by  statute  (a),  though 
QO  special  damage  be  proved. 

There  are  many  expressions  which,  if  applied  to  a  man, 
would  have  a  tendency  to  drive  him  from  society  and  hold  bim 
up  to  odium ;  but  which  are  not  actionable,  when  merely 
verbal,  unless  followed  by  special  damage ;  because  not 
conveying  a  charge  of  crime  or  misdemeanoor. 

And  where  the  penalty  for  the  offence  charged  is  merely  vordi  im- 
pecuniary,  as  in  the  case  of  trespass,  petty  larceny  of  growing  ??!ri^^' 
froit,  flowers,  or  underwood,  attached  to  the  soil ;  words  larcsn;  of 
imputing  the  theft  ol  such  are  not  actionable;  even  though  ^u""  *"""' 
in  default  of  payment  of  the  fine  or  penalty,  imprisonment  may 
be  inflicted ;  the  imprisonment  not  being  the  primary  and 
immediate  punishment  for  the  offence. 

Where  bad  principles  and  vicious  propensities  are  imputed  Wordiimpnu 
(merely  verbally)  to  a  person,  he  is  not  entitled  to  any  com-  J."*]^/""' 
pensation  in  damages  without  proof  of  a  specific  loss  ;  though  vicioua  pm- 
a  person  known  to  possess  such  principles  and  propensities  ^""^  '^ 

(a)  The  "  plunder  o(  Women  Act,"  1891,  tupra,  p.  it. 
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Chaptbr  IV.  jg  gg  likely  to  be  despised  and  avoided  in  society  as  if  he  had 

actually  reduced  them  into  practice. 
6en«nii  tenns  General  terms  of  abuse,  expressive  ot  evil  inclinatioDB  and 
corrupt  manners,  as  " rogue "(/i),  "rascal,"  "scoundrel,"  and 
the  like,  are  not  actionable,  when  th«  publication  is  merely 
verbal,  for  they  do  not  impute  any  precise  and  definite  offence 
punishable  in  the  courts  of  justice.  And,  to  say  of  a  man 
that  he  is  a  coward,  a  profligate,  a  seducer,  an  adulterer,  and 
such  like,  spoken  in  general  terms,  although  highly  defamatory 
and  provoking,  are  not  actionable.  And  to  say  of  a  person 
that  he  is  corrupt,  oppressive,  cruel,  tyrannical,  &c.,  is  con- 
sidered as  mere  vague  and  vulgar  abuse ;  and  although 
injurious  to  the  character  of  a  person  and  painful  to  his 
feelings,  such  imputations,  when  merely  verbal,  give  no  right 
of  action. 

The  term  "  swindler  "  has  also  been  held  to  be  too  general 
to  support  an  action(c)  of  xlander,  unless  spoken  in  relation  to 
the  plaintiff's  office,  trade,  profession,  or  business  (rf).  But 
to  print  and  publish  of  any  person  that  he  is  a  swindler,  is 
actionable,  whether  pablished  with  reference  to  his  office  or 
not  (e).  To  charge  a  person  with  being  a  gambler  simply,  is 
not  actionable,  but  to  say  that  he  is  a  cheating  gambler  would 
be  actionable  (/).  To  say  of  a  man,  "  He  has  defrauded  a 
mealman  of  a  roan  horse,"  is  not  actionable  without  special 
damage ;  it  not  being  said  to  have  been  done  by  a  false 
pretence(£r).  To  impute  in  general  terms  to  a  tradesman  that 
he  is  a  cheat,  is  not  actionable,  unless  the  vords  are  spoken 
of  him  in  his  trade  (/().  But  to  say  of  a  tradesman,  with 
reference  to  his  trade,  that  he  has  cheated  a  certain  person,  is 
actionable  (i). 
f.  General  words,  such  as  "traitor,"  "thief,"  "murderer," 
"  "  sheep-stealer,"  &c.,  have  been  held,  in  some  of  the  old 
cases  (^-),  to  be  actionable ;  but  the  tendency  of  the  courts  in 
modern  times  has  been  to  discourage  such  actions,  unless  a 
direct  charge  of  a  specific  crime  or  misdemeanour  be  imputed. 


(J)  3W.  C.  124;  1  Vin.  Ab.  417. 
(i:)  1  T.  K.  7S3  ;  3  H.  Blac.  S31, 
(i)  Black  V.  Jluia.   L.   K.   (Ir.)  2 
Q.  B.  D.  10. 

(e)  i'JjMflJl  T.  Stuart,  1  T.  R.  748. 
(/)  See  BarMlt  t.  Allen,  ii^fra. 
(j)  Riekardim  t.  Alien,  2  Chit.  657. 
(A)  2  Saik.  694  ;  3  Sails..  326. 
(i)  IreUind  v,  ZcckuKiod,  Cro   Car. 


570. 

{k)  See  Bro.  Ac.  Sur  le  Cas.  pi.  S  ; 
27  Hea.  8,  14  ;  S  BuIb.  303  ;  Cro.  Car. 
276;  F(^h.  210;  Stj.  23.5;  Ow.  62; 
Noj,  61  ;  1  Vin.  Abr.  405 ;  Cro.  Elii. 
308  ;  Cro.  Jan.  168;  1  Rol.  Abr.  41  : 
Jonee  v.  Seme,  2  WiU.  87  ;  and  see 
Thompton  V.  Bernard,  1  Camp.  48  ; 
CrittU  V.  Oncell,  Peake's  Ca.  4. 
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or  some  special  damage  ensue  from  the  imputatioQ.     Ajid  c^*"'"  l^- 

where  the  defendant  said,  "  I  am  surprised  at  B.  allowing  a  BUck-ieg. 

black-leg  in  this  room,"  it  was  held  (per  Pollock,  C.B.,  and 

Watson,  B.).  that  the  words  were  not  actionable  without  proof 

of  special  damage,  as  the  term  "  black-leg  "  did  not  necessarily 

mean  that  the  plaintiff  was  a  cheating  gambler.     But  (per 

Martin  and  Bramwell,  BB.),  that  it  was  a  question  for  the 

jar;  whether  the  defendant  meant  to  impute  to  the  plaintiff 

that  he  had  been  guilty  of  an  offence  for  which  he  was  liable 

to  be  indicted  under  the  statute  for  cheating;  and  that  the 

jury  baring  found  that  the  defendant  made  use  of  the  words 

with  the  intention  of  conveying  to  the  minds  of  bis  hearers 

that  the  plaintiff  wae  a  cheating  gambler,  and  that  being  the 

sense  in  which  the  words  would  be  reasonably  understood, 

the  action  was  maintainable  (0-    The  terms  "  black -leg  "  and 

"black-sheep"  maybe  actionable,  as  signifying  persons  guilty  Btaek-«iiMp. 

of  cheating  others — as  by  fraudulent  play  at  cards  (m). 

Where  the  slander  alleged  was,  that  of  saying  of  the  plaintiff  Veicber. 
that  he  was  a  "welcher;"  (innuendo,  "meaning  thereby  a 
person  who  dishonestly  appropriates  and  embezzles  money 
deposited  with  him"):  the  evidence,  however  was,  that  a 
"  welcher  "  is  a  person  who  receives  money  deposited  to  abide 
the  event  of  a  race  with  a  pre-determined  intention  to  keep  it, 
and  not  to  part  with  it  in  any  event:  it  was  held,  that  the 
innuendo  was  not  supported  by  the  evidence  ;  and  that  it  did 
not  appear  that  an  indictable  offence  was  imputed,  nor  that 
the  term  "  welcher"  necessarily  meant  embezzlement (n). 

The  defendant  said  that  the  plaintiff  "  had  two  bastards,  Impatttion 
and   should  have  kept  them ; "  by  reason  of  which  words,  b^llig  dotard 
discord   arose  between  the  plaintiff  and  his  wife,  and  they  children.  \ 
were  likely  to  have  been  divorced.     After  verdict  it  was  moved, 
in  arrest  of  judgment,  that  these  words  were  not  actionable, 
because  he  doth  not  show  any  temporal  loss,  as  loss  of  marriage, 
or  the  like ;  and  this  imagination  to  be  divorced  is  not  to  any 
purpose ;  and  it  is  but  a  causeless  fear ;  and  of  that  opinion 
were  all  the  court  (o). 

With  regard  to  actions  for  words  not  in  themselves  defa-  Aotiona  for 
matory,  it  haa  been  authoritatively  laid  down  as  a  general  ^°defa°[^wi^ 
proposition  that  any  words  are  actionable  by  reason  of  which 

(0  BanuOt  v.  AOeit,  S  H.  ft  N.  381 ;  p.  16S. 
27  L.  3.  Ez.  4ia.  (n)  Blimkman  v.  Bryani,  27  L.  T. 

(to)  0-Sneny.CUimeja,l^yL.tiVl.  (N.S.)  491. 
159  ;   O'Brien  T.  Brya'  .   "ame  Tol.  (u)  BarmvaSt  com,  Cn).  Jac.  *73. 
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^'  &  parly  suffers  special  damage(j)).  But  the  special  damage 
arising  from  the  publicatioii  must  be  clearly  traced  to  the 
speaking  or  pnblishing  of  the  injurious  statement  (g). 

And  accordingly,  an  action  will  lie  for  the  publication  of  a 
false  and  malicious  statement,  whether  written  or  oral,  though 
not  actionable  per  «e,  nor  even  defamatory  ;  if  actual  damage 
result  therefrom  (r).  Such  an  action,  though  not  one  of  libel 
or  of  slander,  is  in  the  nature  of  an  action  on  the  case  for 
damage  wilfully  done  without  just  occasion  or  lawful  excuse, 
and  is  analogous  to  an  action  of  Slander  of  Title. 

But  where  it  was  alleged,  that  the  defendant,  contriving  and 
intending  to  injure  the  plaintiff  as  a  shopwoman  and  servant, 
maliciously  spoke  of  her,  as  such,  the  words,  "  She  secreted 
l8.  and  &<l.  under  the  till ;  stating,  these  are  not  times  to  be 
robbed :  "  it  was  held,  on  motion  in  arrest  of  judgment^  that 
the  words  (as  alleged)  were  not,  per  ae,  defamatory ;  and  there- 
fore were  not  actionable,  though  followed  by  special  damage(<). 
And  where  the  plaintiff  complained  of  defamatory  words  spoken 
of  bim  in  relation  to  his  business ;  and  alleging  special  damage ; 
the  words  proved  reflected  on  htm  personally,  and  were  not,  in 
their  nature,  defamatory :  it  was  held,  by  the  Court  of  Queen's 
Bench  in  Ireland,  that  the  plaintiff  was  rightly  nonsuited  at 
the  trial  (0- 

And  it  has  been  held,  that  a  statement,  false  and  malicious, 
but  not  in  itself  defamatory,  made  by  one  person  in  regard  to 
another,  whereby  that  other  may  probably  under  some  circum- 
stances, and  at  the  hands  of  some  persons,  suffer  damage, 
will  not,  even  though  damage  has  resulted  in  fact,  support  an 
action  for  defamation.  And  so,  where  the  declaration  alleged 
that  the  defendant  falsely  and  malicioasly  spoke  and  pub- 
lished of  the  plaintiff,  a  working  stonemason,  "  He  was  the 
ringleader  of  the  nine  hours'  system,"  and  "  He  has  ruined 
the  town  by  bringing  about  the  nine  hours'  system,"  and  also, 
"He  has  stopped  several  good  jobs  from  being  carried  out,  by 
being  the  ringleader  of  the  system  at  L.,"  whereby  the  plaintiff 
was  discharged  from  bis  employment,  and  prevented  from 
obtaining  other  employment  in  his  trade  nt  L. :  it  was  held, 
on  demurrer,  that  the  words  not  being  in  themselves  defamatory, 

{]/)  Com.  Dig.  Ac  on  Ca.  for  Detain.  way,  C.A.  (1901),  2  E.  B.  441. 

(D.30).  (>)  Kelly v.PartiHgtim,BB.&AAoL 

Cj)   Vide  Oreen  t.  Button,  2  C.  M.  &  645. 

R.  707.  (()  Shea/uiH  t.  Ahearite,    Ir.  B.    9 

(r)  Batcliffa  t.  Emm  (1892),  2  Q.  B.  C.  L,  S.  412. 
624  ;  61  L.  J.  636  ;  Davwey  r.  Hollo- 
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nor  connected  by  averment  or  by  implication  with  the  plaialiSf 'e  Chipim  i' 
trade,  and  the  alleged  damage  not  being  the  natural  or  reason- 
able consequence  of  speaking  the  words,  the  action  could  not 
be  sustained  (u). 

It  has,  however,  been  held,  that  where  one  man  states 
concerning  another,  who  is  a  trader  earning  his  liveliiiood  by 
his  trade,  anytldn<i,  the  natural  tendency  and  consequence  of 
the  uttering  of  which  is  injurious  to  him  in  his  trade — as  by 
deterring  customers,  who  would  otherwise  have  resorted  to  his 
shop,  from  going  thereto — il  such  statement  leads  to  loss  of 
trade,  it  is  actionable  (x). 


CHAPTER  V. 

SLANDER  OF  TITLE. 

SlaMdtr  af  J'uU,  loluu  it,  and  rrdrriu       WJtrrf  the  Dffiitdaiil  rlaimt  nil  a  title 
for.  in  liiiHtelfhKt  in  anutker. 

U7i«rf  Jffmdaid   kai  an  tHtfrent  !n 


Ifhfre  the  loordt  affect  the.  pmhahilittj 
-f  the  Plaintiff:  >«coediM  h>  an  prohubU  ^pet-t 

■^  ■"  '  HI.,  ^j...  ..r  Till. 


Slaader  af  Ttile  to  Pei-toaal  Projierti/. 
thu  ahfnrf  «f  prubabU  c«KW. 
Spirial  Damage  in  aciioii'  for 


ISaitdtr  of  an  heir-at-law. 

Whrre  the  dander  iaijiearliei  Plain-  tlaader  uf  title. 

llff-tpraeM  title.  I    j,  (o  tlie    P!eudlug»  la  action*   for 

IiKiimtii  to  the  action.  tUinder  of  title. 

Whebb  the  words  or  writing  tend  to  the  disherison  of  a  OH*pTia  v. 
person,  or  affect  his  Title  to  real  or  personal  estate,  the  offence        — ~ 
is  termed  a  Slander  of  Title,  which  is  actionable  at  common  Title :  whu 
law :  in  the  one  case  without  proof  of  special  damage — as,  to  J^'  ""'■**"•' 
impute  that  an  heir-apparent  is  a  bastard — in  the  other, 
where  the  slander  affects  the  present  title  of  the  plaintiff, 
special  damage  must  be  proved. 

Where  a  party  extra- judicially  asserts  his  title  to  the  lands  whsre  ona 
of  another,  the  very  fact  of  his  making  a  claim  precludes  the  J^J^|*^j"* 
owner  who  is  injured  by  it,  from  recovering  in  an  ordinary  of  aaoiher. 
action  for  slander,  independently  of  any  inquiry  as  to  the 
sincerity  of  the  claimant  (a) ;  for  it  would  be  highly  incon- 
venient and  impolitic  to  subject  the  motive  and  intention  of  a 

{»)  MiVcr  V.  Darid,  L.  R.  9  C.  P.      4.-.  L.  J.  28i. 
118;  43  L.  J.  C.  P.  84,  (u)  Gerard  v.  Difkennoii,  4  Co.  18. 

(x)  Hiding  V.  Smith,  1  El.  D.  91  ; 


coy  Google 


SLANDER  OF  TITLE. 


When  pub- 
lished in 

iodictabls,  as 
weU  as  mUoH' 


claimant  generally  to  legal  inquiry.  Bat,  on  tlie  other  hand, 
where  a  party  mukes  such  a  claim  malieimithj  and  uithout  ai^f 
probable  ca«ge,  he  is  liable  to  a  special  action,  alleging  malice 
and  the  want  of  probable  cause.  So  that  if  B.  published 
that  he  had  a  lease  of  Blackucre  for  one  thousand  years,  he 
would  not  be  liable  to  an  ordinary  action  for  slander  though 
he  had  no  such  lease.  But  still  he  would  be  liable  to  a  special 
action  on  the  ease  if  he  made  such  an  assertion  knowing  it  to 
be  false,  or,  as  it  seems,  without  any  probable  cause  (b). 

An  action  for  slander  of  title  is  not  property  an  action  for 
words  spoken,  or  for  libel  written  and  published,  but  an  action 
on  the  case  for  special  damage  sustained  by  reason  of  the 
speaking  or  publication  of  the  slander  of  the  plaintiff's  title  (c). 
But  slander  of  Title  may  be  of  such  a  nature  as  to  fall  within 
the  scope  of  ordinary  slander. 

Slander  of  Title,  ordinarily,  means  a  statement  of  sometliing 
tending  to  cut  down  the  extent  of  Title  of  the  Plaintiff,  which 
is  injurious  only  if  it  be  false  (d).  An  action  will  lie  for  a 
slander  of  the  plaintiff's  title  to  goods  (e)  or  other  property,  as 
well  as  to  lands.  So  also  for  slander  of  title  to  letters- 
patent  (/) ;  or  to  copyright  {(j). 

As  to  the  distinction  between  a  islander  of  the  Plaintiff  in 
his  business,  and  a  slander  of  his  title  to  certain  personal 
property,  see  the  cases  cited  below  (h). 

It  makes  no  difference  as  to  the  legal  ground  of  the  action 
for  Slander  of  Title,  whether  the  slander  be  merely  verbal,  or 
by  letter  or  other  written  publication ;  but  if  the  publication 
be  in  writing,  as  by  advertisement,  or  other  wide  circulation, 
and  therefore  likely  to  be  more  permanently  injurious  in  its 
nature,  the  damages  may  be  estimated  accordingly  (i).  And 
when  published  in  writing,  it  is  indictable,  as  well  as  actionable, 
at  common  law  (k). 


(*)  Jenk.  24T:  Cm.  E.  U;  Mo. 
in.  18H.  410;  1  Roll,  R.  244.  40U  ; 
4  Rep.  18  :  Yelv.  89 ;  Cro.  Cur.  UO  ; 
Cro.  J.  1117,  48.1 ;  3  Buls.  76  ;  Piil.  .i29. 

(r)  Mahithij  v.  Sojiti-  and  another, 
3  Ring,  K,  C.  383-4  :  3  Kcott,  723. 

(rf)  See  Patrr  v.  Baher,  3  C,  B.  868, 
per  JJnule.  J, 

(O  GHlt,<lf  V.  Matlifr^.  1  M.  &  W. 
495  ;  1  Trr.  &  Gr.  fi!>4  :  Carr  t. 
Duchrlt.  r.  'H-  4  N.  783  ;  29  L.  .1.  El. 
4(iS  :  Stfimr^  v.  Young,  39  L.  J.  C.  1'. 
83  ;  L.  E.  6C.  P.  122. 

(/)  lladdon  v.  LoH,  24  L.  J.  C.  ?. 


:    Wrrit 


Wrild.  10  11.  &  S.  51  ;  38  L.  J.  (J.  B. 
88  4:  337 :  IfaU'g  v,  Bn<tkei-li<H>d,  [5 
Cii.  U.  ul4  ;  19  ih.  3Hl> ;  51  L.  J.  233. 

(ff)  Ilarf  V.  Walt,  2  C.  f.  D.  146; 
IB  L.  J.  227. 

{!•)  .V'llarhy  T.  Soper  and  anatier, 
3  St'otl,  723  ;  3  Bing.  N.  C.  371 ;  Out. 
tolf  V.  Mathers,  1  M.  i  W.  495  :  I 
Tjrw,  i:  Gr,  fi'.H  ;  Carr  i.  DaeUI, 
5  ri.  i  S.  783  :  21P  L.  J.  Ex.  468. 

(i)  Mularhji  T.  Saper  and  anather, 
3  Ring.  N.  C.  371 ;  3  Scott,  723. 

(i)  See  iVurori  t.  Btynell,  infra. 
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Words  falling  mthia  the  division  termed  "  Slander  of  Title,"  Caiwii  v. 
either  affect  the  probability  of  the  platntifT'e  gacceeding  to 
an  estate  in  future,  or  impeach  a  title  which  baa  already 
accrued. 

Instances  of  the  former  class,  where  damages  have  been  Where  the 
allowed  to  be  recovered  on  account  of  the  manifest  tendency  JJ,"  j^babtutj 
of  the  imputation  to  defeat  the  plaintiff's  espectations,  are  of  tbe  piajn- 
esceedingly  rare,  and  seem  to  have  been  confined  to  wordsingtoaneaute 
impeaching  the  legitimacy  of  the  births  of  heirs-apparent. '"  *«'""■ 
The  defendant  said  to  the  plaintiff,  who  wns  lieir-apparent  to 
bis  father  and  uncle,  "  Thou  art  a  bastard  "  (/).  After  ver- 
dict for  the  plaintiff,  the  court,  on  motion  in  arrest  of  jadg- 
tnent,  held,  that  the  action  was  maintainable  ;  since  by  reason 
of  the  words,  the  plaintiff  might  be  in  disgrace  with  his  father 
and  his  uncle,  and  they  conceiving  a  jealousy  of  him  touching 
the  same,  might  possibly  disinherit  him;  and  that  although 
they  eventually  should  not  do  so,  yet  that  the  action  would  lie 
for  the  damage  which  might  come ;  and  the  cases  of  Vaughan 
V.  Leigh  and  of  Banister  v.  Banister  (m),  were  cited  hy  Jones,  J., 
as  in  point.  In  the  first  of  these  cases  (n)  the  plaintiff  showed 
that  land  had  been  given  in  tail  to  his  grandfather,  and  that 
his  father  had  divers  sons,  whereof  he  was  the  youngest,  and 
his  elder  brothers  living.  That  a  certain  person  offered  to  buy 
the  land,  and  was  willing  to  give  him  such  a  sum  of  money  for 
his  title;  and  by' reason  of  the  words,  refused  to  give  him  any 
thing.  After  judgment  for  the  plaintiff  in  the  Exchequer,  it 
was  assigned  for  error,  that  it  appeared  by  the  plaintiff's  own 
showing  that  he  had  not  any  present  title,  and  therefore  no 
cause  of  action.  But  the  two  Chief  Justices  conceived  that 
although  he  had  not  any  present  title,  it  appeared  that  he  had 
a  possibility  of  inheriting  the  lands ;  and  that  being  offered  a 
sum  of  money  to  join  in  the  assurance,  although  he  had  not 
any  present  title,  yet  by  reason  of  the  words  he  had  a  present 
damage,  and  in  future  might  receive  prejudice  thereby  in  case 
he  were  to  claim  the  lands  by  descent.  This  cose,  though 
cited  as  an  authority  for  the  former  decision,  does  not  warrant 
it  to  the  full  extent ;  for  in  the  latter  a  loss  had  actually 
accrued  to  the  plaintiff  in  consequence  of  the  words :  in  the 
former  the  supposed  prejudice  consisted  in  the  probability  that 
the  expectation  of  the  heir-apparent  would  be  defeated. 

(0  Humphry!  v.  Stanjidd,  Cro,  Car. 
4611  ;  Jo.  388  ;  Oodb.  4.il. 
{m)  4  Coke,  17;  Joneg,  388. 
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CaAPTiR  V.  In  a  case  in  the  Star  Gbaraber,  one  Peacock  exliibited  his 
SUndsr  in  bill  of  iiidlclment;  against  Sir  George  Beynetl,  (or  a  libel  written 
j™"^'  '^  "■  under  tbe  following  circumstances : — Tbe  prosecutor  was  heir- 
general  to  Eichard  Peacock,  who  wns  of  the  age  of  86  yaars, 
and  bad  lands  of  inheritance  of  tbe  value  of  £800  a-jear: 
the  defendant,  who  had  married  the  daughter  of  Sir  Edward 
Peacock,  who  wae  a  jonnger  brother  of  Richard  Peacock, 
wrote  a  letter  to  Richard  Peacock,  infoi-ming  him,  that  the 
prosecutor  wae  not  the  son  of  a  Peacock,  and  was  a  haunter 
of  taverns,  and  that  divers  women  had  followed  him  from 
London  to  the  place  of  his  dwelling,  and  thiit  he  had  desire  to 
hear  of  tbe  death  of  the  said  Richard,  and  that  all  the  inherit- 
ance would  not  be  sufficient  to  satisfy  his  debts ;  and  many 
other  matters  concerning  his  reputation  and  ciedit :  this  was 
held  to  be  a  libel ;  and  the  defendant  was  fined  £200  and 
imprisonment  according  to  the  course  of  the  court ;  and  the 
prosecutor  "  let  loose  to  the  Common  Law  for  bis  recompense 
for  the  damages  which  he  had  sustained  "  (o). 
Imputation  of  In  the  case  of  Tintter  v.  Sterliiin,  it  was  said  by  the  conrt, 
heir^Pftrentl  "  -^^  '*"  gives  an  action  for  but  a  possibility  of  damage,  as 
an  action  lies  for  calling  an  heir-apparent — bastard "  {p). 
In  an  earlier  case  the  court  observed,  "  The  word  '  bastard  ' 
is  determinable  by  the  Spiritual  Court,  but  if  the  plaintiff  add 
further  words  to  entitle  himself  as  heir,  or  show  some  poaai- 
bility  of  being  heir,  this  shall  make  the  same  words  calling 
him  bastard  to  be  actionable  "  (q).  The  decisions  upon  this 
point  do  not,  however,  appear  to  have  been  uniform.  In  tbe 
case  of  Turner  v.  Sterlinf/,  above  cited,  Vaughan,  J.,  said, 
"  I  take  it  not  to  be  actionable  to  call  a  man  a  bastard  whilst 
his  father  is  alive,  the  books  are  cross  in  it ;  nay,  if  lands  had 
descended,  I  doubt  whether  it  would  be  actionable  any  more 
than  to  say  one  has  no  title  to  land."  But  in  the  case  of 
Humphrys  v,  Stanfield  (i) ,  already  referred  to,  it  was  decided 
that  words  which  alleged  that  an  heir-apparent  was  a  bastard, 
were  actionable. 
For  words  Words  impeaching  the  plaintiff's  pretent  title  to  lands,  have 

pfuutirB^  in  many  of  the  older  coses  been  deemed  to  he  actionable  with- 
prewDt  Title,  ont  proof  of  Special  damage.  Thus,  where  a  remainder-man 
^^be  ""^^  brought  an  action  against  the  defendant  for  saying  that  the 
sbawn.  tenant  in  tail  had  issue,  one  D.,  who  was  then  alive ;  it  was 

(ii)  Peacock  V.  Beynell,  2  Brovrulow,      gent.    Sec  also  1  UoU.  Abr.  37,  pi.  IH. 
151.  (j)  2  Buls.  90. 

iji')  2  Vent.  26;  Vaughan,  J.,  dis.  (r)  Cro.  Car.  409. 
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lield,  tbat  the  action  was  maintainable  (»).  It  appears,  however,  Chapter  v 
from  a  copious  class  of  decisions,  that  no  action  can  be  sup- 
ported for  words  affecting  th6  present  title  of  a  pliiinlilf  to  an 
estate,  mtbout  showing  tbat  some  special  damage  and  incon- 
venience has  resulted  from  tliem,  as  that  he  was  prevented 
from  selling  or  making  some  advantageous  disposition  of  it  (0- 
In  Eiboroie  v.  Allen,  the  action  was  brought  for  the  words, 
"He  is  but  a  bastard,"  spoken  of  the  plaintitf,  who  had  lands 
liy  descent ;  by  means  of  which  lie  was  put  to  great  expense 
to  defend  his  title.  And  two  of  the  justices,  against  the 
opinion  of  Doderidge.  J.,  decided  tbat  the  words  were  action- 
nble,  the  plaintiff  having  averred  in  his  declariitidn  thnt  he 
was  pnt  to  a  great  charge  to  defend  his  inheritance  (»)• 
Although  the  numerous  decisions  upon  tlie  subject  seem  to 
leave  no  doubt  that  words  reflecting  upon  a  party's  present 
title  must,  to  give  a  right  of  action,  be  attended  with  special 
damage,  it  does  not  follow  as  an  immediate  and  necessary  con- 
sequence of  this  doctrine,  that  imputations  immediately  tending 
to  defeat  the  prospects  of  the  heir-apparent,  are  not  in  them- 
selves actionalile;  though  it  appears  at  first  sight  somewhat 
strange  to  say  that  it  can  be  considered  more  prejudicial  to 
impeach  a  title  resting  merely  in  expectancy,  than  to  derogate 
from  one  already  existing.  There  is,  however,  a  plain  line  of 
distinction  between  the  two  cases.  Where  lands  have  already 
descended  to  the  heir,  to  call  him  "  bastard  "  can  work  little 
prejudice ;  the  false  imputation  cannot  divest  the  estate,  though 
it  may  involve  the  owner  in  litigation,  for  which  special  damage 
he  is  entitled  to  his  remedy;  but  reflections  of  this  nature, 
when  cast  upon  an  heir-apparent,  may  produce  consequences 
infinitely  more  serious,  for  they  may  induce  the  ancestor  to 
disinherit  the  progeny  which  he  conceives  to  be  spurious.  In 
the  former  case  the  evil  resulting  from  the  slander  can  be  but 
slight  and  temporary,  in  the  latter  ib  may  prove  utterly 
irremediable.  The  cases  relating  to  words  of  the  latter 
description  are  of  considerable  antiquity  and  ot  rare  occur- 
rence, and  though  they  certainly  carry  the  doctrine  of  pre- 
sumptive and  anticipative  loss  to  a  great  extent,  yet  they  seem 
to  be  supported  and  warranted  by  the  application  of  sound 
and  general  principles  to  the  peculiar  exigency  of  the  case. 

(.)  Bllu  V.  Slagord,  Ow.  37 ;  Mo.  Brtoh  t.  Riiwl,  4   Ei.  521  ;  }lndd.m 

188  ;  Jent.  247.  v.  Lolt,  24  L.  J.  0.  P.  49  ;  il'iliickv 

(0  Cro.    Elb.   196:    3    Keb.    1S3;  v.  Sy«,',  3  Bing.  K.  C.  371  ;  3  Kcott, 

I  ViD.  Ab.  553 ;  Sty.  169,  17fi  ;  Palm.  723, 

529 ;   Snrade  v.  Sadlfj.    3  Buls,  74  ;  (K}  Cm.  J.  1542. 
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Chaptbr  V.  wiieie  thfl  plaintiffs  alleged  that  they  were  poBeessed  of  it 
No  ri;lit  of  house  and  lands  in  Middlesex,  known  as  "  Ashtord  Lodge  "  ; 
M^neo[ii"^  *that  the  same  had  for  more  than  sixty  years  been  commonly 
oatate.  called  and  known  by  that  iiarae,  and  was  so  designated  in  all 

conveyances  and  leases  thereof,  and  in  the  memorials  of  regis- 
tration ;  that  the  defendant,  having  acquired  a  email  estate 
adjoining,  and  in  parts  bordering  on  the  Ashford  Lodge  estate, 
which  for  foity  yeaia  and  upwitrds  had  been  known  as  "  Ashford 
Villa,"  and  b>id  been  so  designated  in  all  conveyances,  &c., 
wrongfully  and  unlawfully  changed  the  name  of  his  villa,  and 
proceeded  to  call  and  style  it  "  Ashford  Lodge  "  ;  and  that  by 
reason  of  such  change  of  name  and  adoption  of  the  name  of 
the  plaintiffs'  house,  the  plaintiffs  had  sufft^red  damage, 
personal  inconvenience,  and  annoyance,  and  the  defendant 
had  thereby  damaged  the  means  of  identifying  the  plaintifb' 
house  and  estate  and  the  title  thereto,  and  the  value  thereof ; 
and  the  plaintiffs  claimed  an  injunction  restraining  the 
defendant  from  styling  or  describing  his  villa  and  estate  as 
"  Ashford  Lodge."  The  defendant  demurred,  on  the  ground 
that  the  facts  alleged  did  not  amount  to  slander  of  title,  or 
entitle  the  plaintiff:{  to  any  relief  either  by  injunction  or 
damages.  The  demurrer  having  been  over-ruled  ;  it  was  held, 
on  appeal,  that  there  is  no  right  of  property  in  the  tiame 
affixed  to  any  landed  property,  whether  consisting  of  house 
or  land  ;  nor  any  right  either  at  law  or  in  equity  to  the 
exclusive  use  of  any  such  name ;  and,  therefore,  no  legal  right 
had  been  invaded ;  and  there  being  no  allegation  of  malice  or 
intention  to  cause  the  damage  alleged,  the  demurrer  was 
allowed  (x). 
Cciporstiops  Corporations  and  companies  may  maintain  actions  for 
^^'^™^'*'slander  of  their  title,  whether  the  slander  be  uttered  by  one 
sianiicr  ot  of  their  own  members  or  by  a  stranger  iy). 
incid  la  '^''®  ^*""*^8  must  be  Bpoken  pending  some  treaty,  or  pablic 

tbe  action  for  auctioD,  for  tiie  sale  or  purchase  of  the  property,  or  the 
Skmter  ui       (^tion    will    not  lie  (z) ;    and  it  must   be    such  a  slander 
as  goes  directly  to  defeat  the  plaintiff's  title  (a).    And  unless 
the  plaintiff  show  falsehood  and  malice  in  the  defendant, 

(*■)  Ony  V.    Braaiiirigg,  10  Ch.  D.  (j)    Metrujwla.      Saloon     Onmihiu 

2D4:  48  L.J.  1V3.     See  ai to  tbe  right  (bmpamj  v.  Ilaakin',  i  H.LS.SO; 

ot  tlie  proprietor  of  a  news|>a|>er  to  28  L.  J.  Ex.  201. 

prevent  way  person  fmin  adopting  the  (;)  Sir  Juv.   Tashirgh  v.  Day,  CrOL 

nme,  or  a  similar  title  to  tbat  ot  hie  Jac.  484. 

newspaper,  tVaiter  v.EHimott,5i  L.J.  (a)  Ilargrare  v.  Le  Brttan,  i  But, 

Ch.  \i}M.  2423. 
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and  an  injury  to  himself,  he  eBtabliehes  no  case  to  go  to  Cb*?™  v. 
the  jury  (6). 

It  ia  essential  for  giving  a  caoae  of  action  tor  slander  ofThoworfB 
title,  that  the  Btatement  should  be  false :  ao,  also,  that  it  ^^d  maiido^ 
should  be  malicious ;  not  lualiciouB  in  the  worst  sense,  bat 
with  intent  to  injure  the  plaintiff.  If  the  statement  be  true ; 
if  there  really  be  the  infirmity  in  the  title  that  is  suggested,  no 
action  will  lie,  however  malicious  the  defendant's  intention 
may  have  been(c).  But  malice,  either  express  or  implied, 
most  be  established  [d),  in  order  to  sustain  the  action  (e). 

In  the  case  of  an  ordinary  action  for  slander  of  title,  where  When  the 
the  defendant  claims  no  title  in  himself,  but  either  denies  the  ^i^,^^  "|  ^ 
plaintiff's  title  directly  or  impliedly,  by  asserting  a  title  in  Title  io  bim- 
another, — and  where  fur  anything  that  appears  to  the  contrary  tuiother. 
it  is  the  mere  wanton  act  of  a  stranger,  there  being  nothing  to 
explain  his  motive  or  conduct, — it  seems  that  the  ordinary 
principle  would  prevail ;  and  malice  in  law  would  result  from 
the  very  act  of  the  defendant,  in  doing  that  which  was  likely  to 
occasion  damage,  in  the  absence  of  any  circumstances  which 
would  furnisli  any  legal  justification  or  excuse  ;  and  therefore 
the  iirivilege  which  belongs  to  one  who  asserts  his  own  claim 
does  not  protect  him  in  falsely  asserting  a  title  in  a  mere 
stranger  (/). 

Where  the  defendant  in  an  action  for  slander  of  title,  is  not  where  the 
a  mere  wrongful  intruder,  but  connected  in  interest,  though  i^nnected  in 
remotely,  with  the  transaction,  the  question  is,  whether  he  '"W™"* "'"" 
acted  bond  fide,  or  with  a  malioious  intention  to  injure  tbetioa: 
owner, — and  this  is  properly  a  question  of  fact  for  the  jury 
onder  all  the  circumstances.  In  the  case  of  Smith  v.  Spooner  (g),  3^'iV', 
the  action  was  brought  for  preventing  the  sale  of  leasehold  the  jurf. 
property,  by  the  assignee  of  the  lessee,  against  the  owner  of 
the  property,  who  had  declared  at  the  time  of  putting  up  the 
property  for  sale,  that  the  plaintiff  could  make  no  title.     It 
appeared,  that  the  defendant  was  present  when  the  lot  was  put 
up,  and  that  he  then  told  the  auctioneer  that  it  was  of  no  use 
to  sell  it,  as  his  bouse  was  his  own ;  he  was  the  landlord,  and 
that  no  title  could  be  made  to  it.    On  this,  some  persons  who 
had  attended  to  bid  retired,  and  the  defendant  offered  to 

(*>  Patfr  T.   Saiiei;   8  C.  B.  869 ;  2423  ;  Steicard  t.  Ytmag,  39  L.J.  C.  P. 

tHeirard  v.  Yinms,  L.  It.  fi  C,  P.  122.  85  ;  L.  B.  11  C.  P.  122. 

Ic)  fetiiaale,3.,iDPaUf7.Saiei-,  (Jf  Peitnyman    v.   Habanlu,    Cro. 

3C.fi.  863.  Rliz.  427;   1   Yin.  Ab.  SSI,   pi.   11; 

id)  Smith  V.  SjiooHer,  3  TaDDt.  240.  Jcnk.  2(7. 

(-)  Ifargrare  v.  7^  Br^oH,  4  Bur.  (j)  .H  Taunt.  24G. 
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CuFTu  T.  purchftBe  the  leaBe,  having  also  made  a  previous  offer  of  the 
same  kind.  Previona  to  the  trial,  the  defendant  had  obtained 
posseBBion  of  the  premises  by  an  ejectment,  and  the  plaintiff's 
attorney  had  tendered  him  five  quarters'  rent,  and  the  costs  of 
the  ejectment,  if  he  would  deliver  back  the  possession.  The 
jury  found  a  verdict  for  the  plaintiff;  but  the  court  afterwards 
directed  a  nonsuit  to  b«  entered,  on  the  ground  that  there  was 
no  evidence  of  express  malice.  But  in  a  subsequent  case  (A), 
where  the  owner  of  a  house  had  prevented  the  plaintiff,  who 
held  under  a  lease  for  years,  from  disposing  of  the  remainder 
of  his  term,  by  falsely  asserting  ihat  he  had  no  title .-  the 
court,  after  a  verdict  for  the  plaintiff,  refused  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial.  Lord  Ellen  borough. 
C.J.,  observing,  that  "  The  circumstances  of  the  defendant's 
title  and  interest  may  rebut  the  implication  of  malice;  but 
here  it  was  left  to  the  jury  to  say  whether  there  was  malice 
or  not." 

Where  the  alleged  slander  ot  title  was  conveyed  in  a 
letter  (t),  to  a  person  about  to  purchase  the  estate  from  the 
plaintiff,  imputing  insanity  to  Y.  from  whom  the  plaintiff 
purchased  it,  and  stating  that  the  title  would  therefore  be 
disputed;  in  consequence  of  which,  the  person  refused  to 
complete  the  purchase :  it  appeared,  that  the  defendant  bad 
married  the  sister  of  Y.  who  was  heir-apparent  to  her  brother : 
and  the  court  held,  that  under  the  circumstances,  the  defen- 
dant ought  to  have  the  free  liberty  of  stating  objections  to  the 
title  lo  the  proposed  purchaser,  as  in  the  case  of  Oerard  v. 
Dickenson  and  others  (k),  which  was  not  stronger  than  the 
present,  though  such  a  liberty  was  not  to  he  allowed  to  a 
mere  stranger,  according  to  a  rule  in  Jenkins'  Centuries, 
WhereDefeo-  immiscet  ret  Be  aliena  (I),  but  that  it  was  impossible  to  treat 
intereat'in"  ^^^  defendant  as  a  stranger ;  for  though  he  was  indeed  a 
probabu  stranger  to  any  vested  interest,  he  had  an  interest  in  probable 
expectation,  so  as  to  induce  him  to  bestir  himself  and  look 
about,  lest  an  improper  conveyance  should  be  made  injurious 
to  his  right.  That  the  question  distinctly  and  substan- 
tively was,  whether  the  defendant,  in  making  the  communi- 
cation which  he  had  made,  had  acted  boudjide,  believing  it  to 
be  true. 


(S)  Smith  v.SpoiHitr,  K.  B.  Mich. 
1811.    Quierc?    whether   the   parties 
were  not  the  same  as  in  the  case  ol 
Smilk   V.   Spoaner,  8   Tannt,   246, 
which  B  nonsuit  was  enlered 


the 


C.  r.  Mich.  1(*10. 

0)  Pitt  V.  DoH«raii.  1  M.  &  8.  6S9  ; 
and  see  Stcieard  v.  YotiKg,  i»/ra. 

(t)  fh.i>r„.  p.  49. 

(0  2i1,illaeit«m  H(!. 
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Where  a  man  has  no  pecuniary  molive,  and  tlie  act  ib  CsAi-rtiiV. 
eqaiiocal,  tlie  charitaLile  presumption  ia  that  he  is  not  actuated  gtBtcment]  [n 
liy  bad  motives  (m).     If  some  portions  of  the  statement  which  ^^i^athfJ'' 
a  persoQ  makes  are  linui  Jide,  hut  others  are  viahx  fide  and  p*rt  ina/<i 
occasion  injury  to  another,  the  injured  party  cunnot  recover-'^   ' 
damages,  unless  he  can  distinctly  trace  the  damage  as  resulting 
from  that  part  which  is  made  viald  Jide  (ii). 

A  solicitor  to  a  creditor  who  had  previously  committed  an  Solicitor 
act  of  bankruptcy,  Btopped   the  sale  of  an  estate  I'l'^viously  "J^^^^'J^'J^* 
mortgaged  and  assigned   to   the   plaintiff,  by  declaring   thegrounUof 
creditor's  bankruptcy,  and  that  a  docket  had  been  made  out^^^.    " 
for  a  commission ;  it  transpired  that  an  act  of  bankruptcy  had 
bten  committed,  hut  that  no  commission  had  been  sued  out 
On  action  brought,  it  was  held,  that  in  order  to  support  it, 
there  should  be  proof  of  malice,  either  express  or  implied ; 
that  if  the  defendant  acted  6011^1  fide,  and  told  the  truth,  he 
did  no  more  than  bis  duty  ;  and  though  he  went  beyond  what 
was  strictly  true,  still  if  there  was  no  material  variance,  and 
no  difference  made  with  respect  to  the  plaintiff's  title,  the  action 
was  not  maintainable  (n). 

And  where  on  the  properly  known  as  Barnard's  Inn  {one  of  Slundcr  of 
the  old  Inns  of  Chancery)  being  put  up  for  sale  by  public  ^^'j^''^^*" 
auction,  by  the  trustees,  the  defondiint,  with  others,  styling  ""otion. 
themselves  the  "  Inns  of  Chancery  Defence  Society,"  attended 
the  auction  and  protested  against  the  sale,  stating  that  an 
action  had  been  commenced  to  slop  the  sale,  and  had 
been  registered  as  a  lis  pendens,  mid  asserting  their  right  and 
interest  in  the  property  as  law-students  of  the  Inn  :  as  a  fact 
the  defendant  had  commenced  an  action  against  the  trustees 
but  discontinued  it,  not  having  complied  with  a  peremptory 
order  of  the  court  to  deliver  a  statement  of  claim.  The 
trustees  having  brought  an  action  against  the  defendant  for 
slandering  their  title,  an  interim  injunction  was  granted 
restraining  the  defendant  until  the  trial  of  this  action,  or 
further  order,  from  slandering  the  title  of  the  plaintiffs  or 
otherwise  interfering  with  the  sale  of  the  property  {p). 

Where  an  action  for  slander  of  title  was  brought  against  a  Surveyor  ot 
surveyor  of  highways,  for  words  spoken  to  intending  purchasers  gofiiig''on 
at  Li  public  auction  of  unfinished  houses ;  to  the  effect  that  he  ^ 

(m)  Per  Maule,  J.,  in  Pati-i-  v.  Jlaier, 
3  C.  B.  86!l. 
(«)  Brook  V.  llairl,  4  Ex.  r.24,  per 


(0}  HargTur 
2422. 

T.  Le  BrHon,  i 

Bun' 

188!',  cor.  Kay 

Vizier,  January 
J. 
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■  should  not  allow  the  houses  to  be  finished  until  the  roads  were 
made  (^ood:  it  was  held,  that  malice  was  not  to  be  inferred 

'  from  the  circumstance  of  the  defendant  having  acted  upon  an 
incorrect  view  of  duty,  toanded  upon  an  erroneous  construction 
of  the  statute  {q). 
In  another  case  the  defendant  issued  an  advertisement, 

"  offering  a  reward  for  the  production  of  a  supposed  Will  of  a 
deceased  pereou,  whose  property  the  plaintiff  (widow  of 
deceased)  had  advertised  for  sale  as  administratrix  :  the 
defendant,  although  told  by  the  attorney  for  the  deceased, 
that  there  was  no  Will,  attended  the  sale  and  made  statements 
which  prevented  any  person  from  bidding.  Gockburn,  L.C.J., 
directed  the  jury  that  the  question  for  them  was,  whether, 
after  the  defendant's  interview  with  the  attorney,  he  conid 
have  had  an  honest  and  reasonable  belief  that  deceased  had 
left  a  Will  (r). 

Slander  of  title  to  property  other  tban  real  estate  is  also  a 
ground  of  action ;  but  special  damage  must  be  alleged  and 
proved,  or  the  action  will  fail. 

The  plaintiff  must  also  show  malice  in  the  defendant.  And 
this  rule  applies  where  a  reversioner,  who  had  no  present 
title  to  certain  trade  fixtures,  bomi  Jide  asserted  that  the 
fixtures  were  his  ;  it  was  ruled,  that  there  being  no  evidence 
of  malice  the  action  could  not  be  sustained  (s). 

And  where  A.  died  possessed  of  furniture  in  a  beer-shop, — 
his  widow,  without  taking  out  administration,  continued  in 
possession  of  the  beer-shop  for  3  or  4  years,  and  then  died, 
having  whilst  so  in  possession,  conveyed  all  the  furniture  by 
bill  of  sale  to  her  landlords,  by  way  of  security  fur  a  debt  she 
had  contracted  with  them.  After  the  widow's  death,  the  plain- 
tiff took  out  letters  of  administration  to  the  estate  of  A.,  and 
informed  the  defendant,  the  landlord's  agent,  that  the  hill  of 
sale  was  invalid,  us  the  widow  had  no  title  to  the  fumitnre. 
Subsequently  the  plaintiff  was  about  to  sell  the  furniture  by 
auction,  when  the  defendant  interposed  to  forbid  the  sale,  and 
said  that  he  claimed  the  goods  for  his  principals  under  a  bill 
of  sale.  On  proof  of  these  facts,  in  an  action  for  slander  of 
title,  the  plaintiff  was  nonsuited :  and  it  was  held,  that  the 
mere  fact  of  the  defendant  having  been  told  before  the  sale 
that  the  bill  of  sale  was  invalid,  was  no  evidence  of  malice  to 

(..)  Jhihee  aad  olhert    v.   Piper,  2 
Times  I..  R<!|i,  733,  per  ManUtj-,  J. 
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be  left  to  the  jury,  and  tliat  the  plaintiff  was  therefore  properly  Ciuptki  v. 
nonsuited  (0- 

In  an  action  for  slander  of  title  to  letters  patent  of  certain  Slander  of 
spooling-machines,  the  alleged  slander  was  contained  in  letters  p^g^.^t, 
written  by  the  defendant  to  pereonsin  treaty  with  the  plaintiffs 
for  the  purchase  of  some  of  their  spooling-machines,  intimating 
that  such  %vere  infringements  of  a  patent  belongiug  to  the 
defendant  and  claiming  royalties  for  their  use :  it  was  held, 
that  the  action  would  not  lie  without  affirmative  proof  that  the 
claim  of  the  defendant  was  a  niaid  Jide  and  malicious  attempt 
to  injure  the  plaintiffs,  by  asserting  a  claim  of  right  against  his 
own  knowledge  that  It  was  without  foundation  (it)-     And  in  aChsrgeof 
subsequent  case,  it  was  held,  tliat  an  action  of  slander  of  title  5,°'^^°^!""'"' 
will  not  lie  for  statements  published  by  a  patentee  impugning  p«t<iii«e. 
machines  made  by  others  as  infringements  of  his  patent ; 
nnless  such  statements  are  not  only  untrue,  but  maXii  fiih,  and 
made  without  reasonable  or  probable  cause,  and  not  in  tlie 
bondjide  defence  of  his  own  property  {x). 

But  by  the  Patents,  Designs  and  Trade  Marks  Act,  1883  tv),  J^';^"^' 
it  is  enacted  that,  "Where  any  person  claiming  to  be  tliecowiin^gby 
patentee  of  an  invention,  by  circulars,  advertisements,  orf**"**^' 
otherwise,  threatens  any  other  person  with  any  legal  pro- 
«eedings  or  liability  in  respect  of  any  alleged  manufacture, 
use,  sale,  or  purchase  of  the  invention,  any  person  or  persons 
^grieved  thereby  may  bring  an  action  against  him,  and  may 
obtain  an  injunction  against  the  continuance  of  such  threats, 
and  may  recover  such  damage  (if  any)  as  may  have  been 
sustained  thereby,  if  the  alleged  manufacture,  use,  sale,  or 
purchase  to  which  the  threats  related  was  not  in  fact  an 
infringement  of  any  legal  rights  of  the  person  making  such 
threats:  Provided  that  this  section  shall  not  apply  if  the 
person  making  such  threats,  with  due  diligence  commences 
and  prosecutes  an  action  tor  infringement  of  his  patent." 

(0  SUieard  V.  yirang,  L.  R.  5  C.  P.  ciously.    Lill«  v.  iJvKiiuliy,  i  Keyea 

123;  39  L.  J.  C.  P.  86.     It  has  been  Bep.  3a7. 

held  by  the  Court  o(  Appeal  of  the  (m)  Wivh  and  anetber  v.  Weild,  38 

Ktateof  New  York,  that  an  action  will  L.  J.  Q.  B.  327  ;  10  B.  &  S.  51  ;  L.  R. 

heforslanderof  titletoayi'dU'inffCJiyj  4  Q.  B.  730;    but  see  46  &  47   Vic 

A>/  rge.    The  slander  in  that  case  con-  c.  57,  b.  32 ;  aUo  Itoyal  Baking  Pvuder 

8i8ted  in  a  piiblic  Btalemtnt  made  by  G:  v.   Wright  (1900),   18   Rep.   Pat. 

Ihe  defendant  at  an  auction,  that  the  Cob.  »□. 

lye  wag  hia,  and  he  forbade  Ibe  sale ;  (j-)  Hality  v,  Brutherhovd,  15  Ch, 

whereby  the  rye  was  sold  (or  less  than  D.  614;  19  Ch.  D.  38e;  Bl  L.  J.  233. 
it«  value.      The  jury  fonnd  that  the  (ij)  ^^  ^  ^"^  ^ic-  <=•  '''>  »■  3^- 

alAtement  was  made  falsely  and  mali- 
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It  appears,  tliat  an  action  may  be  maintained  for  slander  of 
title  to  a  pictnr«,  a  chromo-lithograph,  or  a  print  of  a  painted 
picture.  And  so,  where  A.  was  the  owner  of  a  copyright  in 
an  engraving;  after  an  original  oil-painting,  which  itself  was 
not  protected ;  B.  published  a  cbromo-lithographed  pattern 
for  working  the  subject  of  the  original  picture  in  Berlin  wool- 
work. This  pattern  was  obtained  by  copying  the  engraving. 
A.  warned  a  vendor  of  B.'s  pattern,  by  printed  circular,  that 
to  sell  unauthorised  copies  of  the  subject  referred  to  was  an 
infringement  of  his  copyright.  B.  brought  an  action  against 
A.  for  slandering  his  title  to  the  wool-work  pattern,  and  for 
consequential  damages.  The  damage  actually  traced  to  A.'s 
circular  was  very  trifling.  It  was  held  by  the  Court  of  Appeal, 
that  the  wool-work  pattern  was  no  infringement  of  the  copy- 
right in  the  engraving,  and  that  the  action  for  slander  of  title 
would  have  been  maintainable  if  any  real  or  substantial  damage 
had  been  proved  (z). 

Where  the  plaintiffs,  who  were  vocalists,  had  been  engaged 
to  sing,  and  had  sung,  at  certain  music  halls ;  and  stated  in 
advertisements  issued  by  them,  that  they  had  the  permission 
of  certain  music  publishers  to  sing  any  viorceanx  from  their 
musical  publications :  the  defendant  wrote  letters  to  the  plain- 
tiff's employers  casting  a  doubt  upon  the  authority  and  bond 
/idee  of  the  vocalists  for  the  statement  of  permission  contained 
in  their  advertisements ;  and  adding,  that  he  "  lield  powers  of 
attorney  over  certain  musical  publications  issued  by  the  pub- 
lishers in  question,  as  to  the  sole  liberty  of  public  perform- 
ance, which  right  they  (the  publishers)  never  possessed."  And 
that  "the  advertisement  in  question  was  calculated  to  cause 
employers  to  incur  penalties  under  the  Copyright  Acts."  The 
plaintitTs,  in  consequence,  were  dismissed  by  their  employers 
and  their  engagements  terminated.  At  the  trial,  before 
Archibald,  J.  (after  consulting  Quain,  J.\  a  nonsuit  was 
directed,  on  the  ground  that  the  letters  were  not  libellous.  A 
rule  was  afterwards  made  absolute  for  a  new  trial  (by  Lord 
Coleridge,  C.J.,  andLindley,  J.), on  the  ground  that  the  letters 
were  reasonably  open  to  a  libellous  construction,  which  was  a 
question  for  the  jury,  and  should  have  been  submitted  to  them 
for  their  consideration  (u). 


(,-)  /),V*»  V.  B>-o  i<,  1,-)  Ch.  D.  39  ; 
4UL.J.  812. 

(o)  //ny/v.  M-ull.2  C.  V.  I).  MC; 
id  L.  J.    •27.     But  seo  the  observa- 


tions of  Lord  Blackburn  on  ttaJD  case, 
T  Api'.  Cob.  777  ;  63  L.  J.  Q.  B.  D. 
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As  to  the  ahsence  of  jtmhalile  caiuie. — AVhere  ft  person,  not  a  Caxrrn  V. 
mere  sti-anger,  i»  sued  in  nn  action  for  slander  of  title, it  mast  wbenmaiice 
be  proved  on  the  part  of  the  plaintiff,  tliat  the  defendant  acted  "j"*  ^ 
without  probable  cause ;  and  also  that  in  making  the  com-  probabla  canu 
munication  he  acted  maliciously  (/')■  It  is  also  a  question  iij^j,!^  "" 
the  case  whether  the  defendant  had  such  a  degree  of  interest 
in  the  subject-matter  as  to  prevent  his  being  looked  upon  in 
the  light  of  ft  stranger.  In  a  cft8e(c)  in  which  the  plaintiff 
declared,  that  he  was  seised  of  the  manor  and  castle  of  H.  by 
])urchase  from  Lord  Audlej,  and  that  be  was  about  to  demise 
the  same  to  Ralph  Egerton  for  a  term  of  twenty-two  years ; 
that  the  defendant  said,  "I  have  a  lease  of  the  castle  and 
manor  of  H.  for  ninety  years,"  and  then  and  there  showed 
and  published  a  demise,  tiuppoeed  to  be  made  by  George, 
Lord  Audley,  grandfather  to  ihe  said  Lord  Audley,  for  ninety 
years,  to  Edward  Dickenson,  her  husband ;  and  published  the 
said  demise  as  a  good  and  true  lease,  when,  in  fact,  the  lease 
was  counterfeited  by  her  husband,  and  the  defendant  knew  it 
to  he  tounteifeitsd ;  by  reason  of  which  words,  the  said  K.  E. 
did  not  proceed  to  accept  the  plaintiff's  lease.  The  defendant, 
in  her  plea,  denied  her  knowledge  of  the  forgery ;  and  the 
plaintiff  demurred.  It  was  resolved, — 1.  That  if  the  defendant 
had  affirmed  and  published  that  the  plaintiff  had  no  right  to 
the  castle  and  manor  of  H.,  but  that  she  herself  had  right  to 
them  ;  in  that  case,  because  the  defendant  herself  pretended 
right  to  them,  although  in  truth  she  had  none,  no  action  would 
lie.  And,  therefore,  that  for  the  said  words,  "  I  have  a  lease 
of  the  manor  of  H.  for  ninety  years,"  although  it  be  false,  yet 
no  action  wilt  lie  for  slandering  his  title  or  interest  in  the  said 
castle  and  manor.  2ndly.  That  there  was  other  matter  in  the 
declaration  sufficient  to  maintain  the  action,  and  that  was 
because  it  was  alleged  that  the  defendant  knew  of  the  com- 
munication of  the  making  of  the  lease  to  B.  Egerton,  and 
knew  also  that  her  alleged  lease  was  forged  and  counterfeited ; 
and  yet,  against  her  knowledge,  she  had  affirmed  and  published 
that  it  was  a  good  and  true  lease.  So  in  the  case  of  GotUiling 
V.  Heiring{d)  it  was  agreed,  that  though  the  plaintiff  claims 
a  title,  yet  if  it  be  found  to  be  done  maliciously,  the  action 
lies ;  but  if,  upon  evidence,  iiny  probable  cause  of  cLiiin  appears, 
it  ought  not  to  be  found  maliciously.      So,    according  to 

(i)  Per  Bajley,  J.,  fa  Pitt  v.  Daao-      Rep.  18;  Cro.  Eli:!.  l'J7. 
nin.  ]  M.  i:  S.  t>49.  (i)  t  Bol.  HI. 

(r)  Sir  O.  Gerard  t.   Dirlieiuiiii,  4 
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C«APTE»v.  Rolle,  C.J.  (<-),  "If  I  have  colour  of  title  to  land,  and  I  say 
to  another,  I  have  better  title  to  the  land  than  you,  no  action  will 
lie  against  me,  though  my  title  he  not  so  j;ood  as  the  other  is." 
In  the  absence  of  probable  cause  the  jury  vwy  infer  nialice, 
but  they  are  not  bound  to  do  so.  The  want  of  probable  cause 
does  not  necessarily  lead  to  an  inference  of  malice ;  neither 
does  the  existence  of  probable  cause  afford  any  answer  to  the 
action  {/). 

When  proof  of  As  to  special  damage  in  actions  for  slander  of  title. — Where 
"  the  slander  tends  to  the  disherison  of  one,  as  an  heir-apparent, 
tlie  action  may  be  sustained  without  proof  of  special  damage  (g) : 
but  where  it  affects  the  present  title  of  the  plaintiff,  special 
damn^e  must  be  shown  Qi),  and  proved  to  have  arisen  from  the 
8lander(j). 

Where  a  party  is  prevented  from  selling,  exchanging,  or 
maliing  any  advantageous  disposition  of  lands,  or  other  pro- 
perly, in  consequence  of  the  interference  of  another,  he  may 
maintain  an  action  for  the  inconvenience  he  has  suffered; 
but  special  damage  must  be  shown ;  and  the  mere  appre- 
hension, that  in  consequence  of  the  slander,  the  plaintiff's 
title  may  be  drawn  in  question,  will  not  support  an  action. 
Nature  of  tiie  And  it  is  not  sufficient  to  show  generally  that  the  plaintiff 
Jamflge.  intended  to  sell  to  any  one  who  would  buy,  but  he  must  prove 

that  he  was  in  treaty  to  sell  to  some  specific  person  {k),  or  at 
least  that  some  one  was  deterred  by  the  slander  from  making 
an  offer.  Neither  will  it  suffice  to  show,  that  the  value  of  tbe 
lands  was  lessened  in  people's  opinions ;  but  proof  must  be 
given  of  damage  actually  sustained.  AVhere  the  alleged  loss 
consists  in  the  prevention  of  the  sale  of  lands,  it  must  appear 
that  the  words  directly  tended  to  defeat  the  plaintiff's  title  (0- 
The  defendant  said,  "  M.  has  mortgaged  all  his  lands  for  £100, 
and  has  no  power  to  sell  or  let  the  same."  And,  because  no 
special  damage  nor  particular  colloquium  was  laid  of  a  treaty 
to  sell  them  to  any  person  certain,  but  only  in  general  that  be 
intended  to  sell  to  any  one  who  would  purchase,  which  is  too 
general,  judgment  was  arrested  (wi)- 

(f)  sty.  4U.  109,  176 ;  iifiwi  v.  Baul,  i  El.  B21 ; 

(/)  Per   Maule,    J.,   in    Paler    t.  JJaddan  t.  L-tt,  24  L.  J.  C.  P.  49. 

Salfr,  3  C.  B.  869.  (i)  Manning  v.  Artry,  3  Keb.  153. 

0)  IInHip/iryi\.Stanrie!ii.Cm.CaT.  (!)  5  Burr.  2022. 

46"J ;    Godb,  451  ;  and  see   Cro,  Jac.  (m)  Jfanning  v.  Arery,  3  Keb.  isa ; 

215  ;  4  Co.  17.  1  Vin.  Ab.  553,  pi,  21 ;  Sty.  169,  176; 

(A)  Zaicv.J/arwood,  Cro.  Car.  14li.  Palm.  62!), 

(0  C«n*   V.    G,'Ui«g,  Style's  Rep. 
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The  plaintiff  was  posBessed  of  certain  sliares  in  a  mine,  ae  Ch*ptk»  v, 
to  which  shares  certain  claimants  had  filed  a  Bill  in  Chancery, 
to  which  the  plaintiff  had  demurred :  the  defendant  falsely  and 
maliciously  published  that  the  demurrer  had  been  overruled; 
that  the  prayer  of  the  petition  for  the  appoinlment  of  a  receiver 
had  been  granted  ;  and  that  persons  duly  authorised  had 
arrived  at  the  mine :  it  was  held,  that  l  he  action  was  not  main- 
tainable without  special  damage  (ii),  and  tliat  it  was  not  suffi- 
cient to  allege  as  special  damage  that  the  plaintiff  was  injured 
in  bis  rights;  that  his  shares  were  depreciated  in  value;  that 
divers  jiersons  had  believed  and  still  did  believe  that  he  had 
no  right  to  such  shares ;  that  the  mine  could  not  be  worked 
for  his  benefit,  and  that  he  had  been  prevented  from  selling 
or  disposing  of  his  shares  in  the  said  mine,  and  from  gaining 
divers  profits,  &c.  («). 

Mere  inferential  damage  is  not  sufficient  to  support  the 
action  (}')■  It  must  he  shown  that  a  legal  right  has  been 
intentionally  invaded,  and  that  some  specific  damage  has 
actually  resulted  therefrom  (q).  Where  the  action  was  for 
falsely  and  maliciously  staling  at  the  sale  of  a  lease  and  assign- 
ment of  premises,  whereof  the  defendant  was  the  original  lessor, 
that  "the  whole  of  the  covenants  of  this  lease  are  broken,  and 
I  have  served  notice  of  ejectment ;  the  premises  will  cost  ^70 
to  put  them  in  repair ; "  by  reason  of  which  statement  the 
property  sold  for  less  than  it  otherwise  would  have  done :  it 
was  held,  that  the  question  for  the  jury  was,  whether  the  words 
were  false  and  malicious,  and  whether  the  special  damage  arose 
therefrom  (r).  And  if  such  special  damage  be  not  due  to  any 
wrongful  act  on  the  part  of  the  defendants,  they  will  not  be 
liable  (s). 

A»  to  the  pIeadiuf/8  in  actions  for  ulander  of  title. — As  to  the  StntemeDt  of 
Procedure,  every  pleading  must  contain,  as  concisely  as  may  8iBndar"f 
be,  a  statement  of   the   material  facts  on   which   the   party  'Title. 
pleading  relies ;  but  not  the  evidence  by  which  they  are  to  be 
proved.     It  is  therefore  obvious  that,  in  framing  the  Statement 
of  Claim  in  an  action  for  slander  of  title,  the  cause  of  action 

(s)  Jhlarky  v.  S^>er  and  anuthcr,  (r)  Brook  v.  Itaiol,  i  Ei.  521. 

3  BIng.  X.  C.  S71  ;  3  Scott,  723.  (0  IlalbrvHH  y. Internal iiinallfor'e 

if)  Ibid.  AgeHey,   ^c.    (1W3),    1    K.   B.   270; 

(/')  IladduK  V.  Lett,  15  C.  B.  +11 ;  Dtrnlnp  Pneumatic  Tijre  Co.  v,  ilaiiott 

M  L.  J,  C.  P.  49.  and  Mm  (1901),  C,  A.  20  T.  L.   K. 

(fl>  Day  V.  Browarigg,   10  Ch.  D.  BT9. 
294;  4HL.  J.  171. 
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Chawkb  V.    requires  to  l>e  stated  with  similar  care  and  particularity  to 
that  which  has  hitherto  been  requisite  in  framing  the  declara- 
tion under  the  former  practice :  and  so  alao  with  regard  to  the 
defence  and  reply.     It  has  therefore  been  deemed  advisable  to 
retain  in  the  text,  most  of  the  law  and  decisions  upon  various 
points  relating  to  the  pleadings  in  actions  of  Slander  of  Title 
under  the  former  system ;  as  many  of  them  may  be  useful  to 
the  modern  pleader  in  framing  his  pleadings  under  the  new 
procedure. 
The  Slander         It  IS  necessary  that  the  words    spoken    should    be    set 
^MwttoW.    ^'''^'^^  precisely  in  the  statement  of  claim,  and  there  is  no 
difference  in  principle  as  to  this,  whether  the  action  is  for 
Slander  of        slander  in  its  ordinary  form,  or  for  slander  of  title.     In  a  case 
TitleioTulip^  jjj  which  the  action  was  for  slander  of  the  plaintiff's  title  to 
some  tulips,  about  to  be  offered  for  sale  by  public  auction,  tlie 
precise  words  used  were  not  set  out  tu  the  declaration ;  but 
merely  the  effect  ol  them,  alleging  in  general  terms  that  the 
defendant  wrongfully,  injuriously,  &c., asserted  and  represented 
in  the  presence  and  hearing  of  divers  persons  (naming  them) 
that  the  said  tulips  were  stolen  property.     On  motion  in  arrest 
of  judgment,  the  declaration  was  pronounced  bad  for  not  setting 
out  the  words  verbatim  (t). 
Otiierneoes-         In  an  action  for   Slander  of  Title  to  goods,  it  should,  it 
™on£.  *^       seems,  be  alleged  that  the  defendant  knetv  that  his  claim  was 
without  foundation,  or  that  there  was  an  absence  of  reasonable 
and  probable  cause  for  making  it  (»)■ 

Where  it  was  alleged  that  by  reason  of  the  said  slander  divers 
persons,  who  were  desirous  of  purchasing  the  plaintiff's  iitterett 
in  the  said  jrrcmises,  were  deterred  fiom  so  doing:  and  it 
appeared  from  the  evidence  that  the  property  was  leasehold, 
and  that  the  plaintiff  did  not  offer  for  sale  the  whole  of  his 
interest,  but  merely  the  grant  of  an  under-lease  for  the  residue 
of  an  unexpired  term  :  it  was  held,  that  the  evidence  did  not 
support  the  declaration  (x). 
AltegatioDi  oE  There  must  be  an  express  allegation  of  some  particular 
i^uuwe.  damage  resulting  tu  the  plaintiff  from  such  slander.  The 
necessity  for  an  allegation  of  actual  damage  in  the  case  of 
slander  of  title,  cannot  depend  upon  the  medium  through  which 
that  slander  is  conveyed ;  that  is,  whether  it  be  through  words, 
writing,  or  print :  it  rests  on  the  nature  of  the  action  itself, 

(()  O'lttoU  y.  Mathfi-t,  1  M.  &  W. 
4y5  ;  1  Tyrw.  la  Gr.  (i94. 

(H)    Wren  v.  lI'c.'W,  HJ  B.  &  S.  :>\. 
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viz.,  that  it  iB  an  action  for  special  damage  actually  sustained,  chittib  v. 
and  not  an  action  of  Blander  (y). 

The  special  damage  alleged  must  appear  on  the  face  of  the  lofereati&i 

statement  of  claim  to  he  the  necessary  or  natural  result  of  ^■f"«*  '^ 
■^  not  support 

the  facts  therein  alleged :  if  it  only  appear  in/erentially  it  will  the  actjoa. 
not  be  sufficient  (z).    And  a  legal  right  mast  be  shown  to 
have  been  invaded;  with  an  intention  to  canse  the  dam^e 
alleged  (a). 

Where  the  plaintifF  was  tenant  for  life  in  posBession  of  Jiutifi<»tion 
certain  estates  in  Derbyshire  and  other  counties,  and  the  s'^^r'of'"^ 
defendant  had  issued  notices  to  the  tenants  requiring  them  to  i^tia. 
pay  the  rents  to  him  as  "  the  lawful  heir  to  and  owner  of  the 
estates  "  ;  the  plaintiff  having  sued  the  defendant  for  trespass, 
interfering  with  the  collection  of  the  rents,  and  for  slander  of 
title ;  the  defendant  pleaded  a  denial  of  the  trespass  and  justi- 
fied his  words  and  actions  as  bond  fide,  and  without  malice,  and 
that  they  were  spoken  and  done  in  furtherance  of  his  claim  to 
the  estates,  and  alleging  reasonable  and  probable  cause.    At  the 
trial,  the  defendant  having  failed  to  substantiate  his  defence, 
judgment  was  given  for  the  plaintiff,  and  an  injunction  granted 
restrsining  the  defendant  from  slandering  the  title  of  the 
plaintiff  (t). 

O)  Malaekyv.  Siytr,  3  Bing.  N.  C.  Stjicg,  169,  176;  Coniiyranattdwifeii. 

385,  Gircoran,  7  Ir.  C.  L.  Kep.  273 ;  Oarr 

(O  Saddon  V.  Lett,  24  L.  J.  C.  P.  v,  Dticltett,  5  H.  &  N.  783. 
49  ;  16  C.  B.  411.  (b)  LetUe   i.    Care,  3  Times  L.  R. 

(a)  Day  v.  Brawarigg,  10   Cb.   D.  684  :   per   Kekewich,  J.  (affirmed  on 

394  ;  46  L.  J.  ITS;  Gine  t.   Oolding,  appeal,  6  ib.  p.  6). 
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CHAPTER  VI. 


Libel,  ruttvre  afthe  effeKci: 

Recent  aidhoritiet  a*  to  what  eoiati- 

tiiUt  a  libel. 
Di^itietiOK  between  oral  and  tcrit/Fn 

VarUntt  impvtatiime  tending  to  the 
di^aragtmeiU  of  character. 

ZibeU  exprcMted  in  indirect,  tatirical, 
or  amhiguaiu  tangttage. 

Libel  by  etnnparieon  toith  nitorimu 
pertont. 


Libel  by  dieiation  or  reqtiett, 
LibeUaffeeting pertont  in  their  official 

capacity , profe»tioK,trade,  ^e. 
Libel*  OK  tradetmen  in  relalion  to  He 

goodt  they  mann/aeture  or  vend. 
Libett  on  neu^$pai/eT  priyrietort. 
At  to  the  procedure  agaiutt  libtileri. 
Privilege  at  applied    to  defaauUory 

pttblieaiiont. 


Chinu  VI.      Libel,  or  written  Scandal,  is  a  Bpecies  of  defamation  in  its 
LiberiirtucB    "'°^''  aggrai'at^d  form.    A  person  who  paLliahefl  defamatory 
of  Uie  offence,  matter  in  writing  or  in  print,  pats  in  circulation  that  which 
is  more  permanent  and  more  readily  transmiseible  than  oral 
Blander.    The  offence  baa  always  been  treated  as  one  of  a 
more  injnrioua  nature  than  verbal  defamation,  by  reason  of 
the  greater  premeditation  of  the  libeller  in  committing  his 
words  to  writing ;   and  the  more  durable  and  mischievons 
Indictablo  u    pablicity  which  may  thereby  be  given  to  them.     And  the  law 
iiMe."  **'"''  considera   the   publication   of   written   slander  (a)    to   be   so 
deliberately  mischievous  in  tendency,  and  injurious  in  con- 
sequences, as  to  be  not  only  indictable  as  a  public  offence,  but 
also  to  confer  a  substantive  right  of  action,  though  no  specific 
loss  or  damage  can  be  proved. 
Howtxpcened.     A  libel  may  be  expressed  in  various  ways ;  as  by  printing, 
writing,  sign,  or  picture. 

By  printing  or  writing,  the  libel  may  be  contained  on  paper, 
parchment  or  other  like  substance,  or  in  any  book,  letter, 
placard,  pamphlet,  newspaper,  post -card,  or  printing  or  writing 
of  any  kind :  so  also  if  the  writing  he  on  any  wall,  paling, 
post  (6)  or  pavement  (c). 

(a)  In  order  to  aToid  repetitioD, 
under  the  term  "  written  slander"  ar 
meant  to  be  incladed  all  communica 
tiona,  by  writing,  printing,  [tainting,  or 
signs, as  contradistinguished  from  tbose 


wbicb  are  merely  oraL 

(i)  Auttsa  V.  Culpepper,  Skin.  123; 
2  Show.  3H. 

(c)  Bayloek  v.  Bparke,  1  E.  &  B. 
iTl ;  22  L.  J.  M.  C.  67. 
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Without  writing,  it  may  be  expressed  by  electric  telegrapb  (d),  Chwmi  vi. 
picture,  sign  or  type  (e),  aa  by  bttming  in  effigy,  affixing  a 
gallows  or  other  reproachful  or  ignominiouB  sign  at  a  persoD'a 
door  (/) ;  or  by  painting  (<?),  or  caricature  (fc) ;  or  by  wood-cut 
or  other  print,  engraving  or  photograph,  whereby  to  exhibit  a 
person  in  any  ahamefnl  or  disgraceful  position,  or  in  the 
company  of  diareputable  persons  (t)- 

It  ia  not  the  mere  writing  or  painting  of  the  defamatory 
matter,  but  the  publication  or  exhibition  of  it  that  makes  it 
actionable  {k),  or  indictable,  aa  the  case  may  be. 

Probably  the  best  and  moat  generally  recognised  definition  Beoent 
of  a  libel  ia  that  given  by  a  very  dietinguiahed  judge  of  the  "'^''I^n«i- 
past  century  [I),  who  defined  a  libel  as  "  a  publication,  without  tatu  >  uui. 
justification  or  lawful  excuse,  which  is  calculated  to  injure 
the  repatation  of  another,  by  exposing  him  to  hatred,  eon- 
tempt,  or  ridicule  "  {m).  No  man  has  a  right,  in  any  form  of 
publication,  to  render  the  person  or  abilities  of  another  con- 
temptible or  ridiculous  :  and  therefore,  where  a  publication  is 
upon  the  face  of  it,  injurious  to  the  character  of  a  person,  it  is 
a  wrong  from  which  malice  will  be  inferred ;  and  which  makes 
it  actionable  whether  any  injury  was  intended  or  not  (n). 
And  so  also  aa  to  any  words  in  writing  from  which  it  may  be 
inferred  that  misconduct  ia  imputed,  or  which  tend  to  bring  a 
person  into  contempt,  or  to  set  other  persons  against  him  as 
one  who  has  misconducted  himself  (o).  And  the  publication, 
without  lawful  justificatioD  or  excuse,  of  anything  in  writing 
which  can  by  any  reasonable  construction  be  shown  to  be 
disparaging  to  the  character  of  another  may  be  libellous  ;  and 
the  plaintiff  baa  a  right  to  take  the  opinion  of  a  jury  upon 
it(p).  But  words  that  are  innocent  in  their  primary  and 
natural  sense,  and  such  as  would  not  be  read  by  any  reasonable 
person  as  conveying  a  libellous  imputation  upon  the  plaintiff, 
are  not  actionable  (q). 

(rf)   ^y^h^ajield  and  uthtrt  V.   S.  E.  [1)  Baron   Parke,   afterwards    Lord 

By.  Co..  E.  B.  &  E.  116.  Wenalejdale. 

{f)D>tBiat^.BBretfoTd,%Cawf.b\\.  (m)  6   M.  &:   W.  lOS;   and  see  IS 

(/)  5  Co.  125;  Hawk.  P.  C.Bookl,  M.  &  W.  437. 

cap.   28;   Jffferiet   v.  Ihineumbe,    11  («)   Chalmm  v.  Fa>jnf,2  C.  M.  & 

East,  226.  R.  157. 

(ff)  11  Mod.  9S,  per  Holt,  C.J.  (o)  JBoare  y.  Sllrerlock,  12   Q.   B. 

(*)  Oirr  V.  Hmid,  1  Camp.  355  n.  33  ;  1 7  L.  J.  Q.  B.  306. 

(0  6  Co.  135  1   Skin.   123;   Kajm.  (y)  J"nij  t.  J'ray,34  L.  J.C.r.45; 

431  :  3  Keb.  378 ;  2  Show.  314.  17  C.  B.  (S.  S.)  603  ;  asd  see  Ora  v. 

(A)  Lamb't  Cate,  9  Kep.  59 ;   Ileb-  Lee,  L.  B.  4  Ex.  284  ;  38  L.  J.  Ei.  219. 

ddeh  v.  JfaeBioaine  and  nthert  (1894)  ({)  Cap.  ^  Cimntiei  Bank  v.  Henty 

2  Q.  B.  54 ;  63  L.  J.  591.  and  othert,  7  App.  Cas.  741. 
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Libel  is  ranked  among  criminal  oSencee  because  of  its 
Buppoeed  tendency  to  arouse  angry  paseioDS,  to  provoke 
^  revenge,  quarrels,  duels,  and  assaultB ;  and  thereby  to 
endanger  the  public  peace.  But  the  libeller  is  not  the  less 
liable  to  an  action-at-Iaw  at  the  suit  of  the  person  libelled. 
Words,  which  are  frequently  the  effect  of  a  sudden  gust  of 
passion,  may  soon  he  buried  in  oblivion ;  hut  slander  when 
committed  to  writing  shows  that  the  author  is  actuated  by 
more  deliberate  malice,  and  is  thereby  the  more  provoking. 
And,  "  written  slander  thereby  receives  an  aggravation,  in 
that  it  is  presumed  to  have  been  entered  upon  with  coolness 
and  deliberation,  and  to  continue  longer  and  propagate  wider 
and  farther  than  any  other  scandal  "  (r). 

A  scandalous  libel  in  writing  is,  when  an  epigram,  rhyme, 
or  other  writing,  is  composed  or  published  to  the  scandal  or 
contumely  of  another,  by  which  his  fame  and  dignity  may  be 
prejudiced.  Thus  in  the  case  of  Cropp  v.  Tilneyis),  Lord 
Holt,  C.J.,  said  that  scandalous  matter  was  not  necessary  to 
make  a  libel,  that  it  was  enough  if  the  defendant  induced  an 
ill  opinion  to  be  had  of  the  plaintiff,  or  made  him  contemptible 
and  ridiculous.  So  according  to  the  doctrine  laid  down  in 
Villars  v.  Mousley  (t),  the  publishing  any  thing  concerning 
another  which  renders  him  ridiculous,  or  tends  to  hinder 
mankind  from  associating  or  having  intercourse  with  him,  is 
actionable.  And  therefore,  to  publish  in  writing  of  another 
that  he  is  a  rogue,  rascal,  swindler,  or  villain  (u),  is  actionable, 
although  neither  of  those  terms  .would  be  actionable  if  merely 
spoken. 

In  the  case  of  Sir  J.  Austen  v.  Col.  Cvlpepper{x),  the 
defendant  had  forged  an  order  of  the  Court  of  Chancery,  con- 
taining many  defamatory  reflections  upon  the  plaintiff,  and 
at  the  bottom  had  drawn  the  form  of  a  pillory,  and  subscribed 
to  it  the  words,  "  For  Sir  J.  Austen  and  his  witnesses  by  him 
suborned."  It  was  contended  that  the  action  was  not  main- 
tainable, since  no  certain  slander  was  impoted  by  the  words; 
and  that  if  the  words  would  not  support  the  action,  the  repre- 
sentation could  not,  since  it  was  not  to  he  inferred  that  the 
parties  were  perjured ;  and  that  though  for  setting  up  horns, 
&c.,  for  the  purpose  of  ridicule,  an  indictment  would  lie,  yet 
that  no  action  was  maintainable ;  but  the  court  held  that  an 

(f)  5  Bac.  Abr.  la4  ;  5  fo,  125 ;  Ld.  (0  2  Wils.  W3. 

Bay.  41li ;  12  Mod.  21».  (u)  Bell  v.  Stom,  1  Bos.  &  Pal.  331. 

(«)  3  Sftlk.  226.  (x)  Skinner,  123 ;  2  Show.  314. 
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actum  in  such  cases  was  maintainable,  as  well  as  an  indictment,  Cbimm  VI. 
and  referred  to  the  case  of  King  v.  Lake  (y),  where  the  plaintiff 
bad  judgment  in  the  Esehequer.  And  the  court  added,  that 
to  say  of  any  one  that  he  is  a  diehonest  man,  would  not  be 
actionable,  but  to  publish  it  or  put  it  on  the  posts  would  be 
actionable;  and  the  plaintiff  had  judgment.  In  Bradley  v. 
Methwyn  (z),  which  was  an  action  on  the  case  for  libel,  Lord 
Hardwicke,  C.J.,  observed,  that  "  The  present  case  is  not  tor 
words,  bnt  for  a  libel,  in  which  the  rule  is  different,  for  some 
words  may  be  actionable  or  prosecuted  by  way  of  indictment, 
which  would  not  be  so  if  spoken  only ;  for  the  crime  in  a  libel 
does  not  arise  merely  from  the  scandal,  but  from  the  tendency 
which  it  has  to  occasion  a  breach  of  the  peace,  by  making 
the  scandal  more  public  and  lasting,  and  spreading  it  abroad, 
which  was  determined  in  this  court  in  the  ease  of  King  v. 
Griffin"  (a). 

Whatever  of  doubt  might,  notwithstanding  previous  authori-  Words  in 
ties,  seem  still  to  have  attached  to  this  question,  was  removed  "bil'^liough"' 
by  the  decision  in  the  Exchequer  Chamber,  in  the  ease  of  f"^  ">  ■( 
Thorley  v.  Lord  Keiryib).  Lord  Kerry  (the  plaintiff  below  """'' '^^*°' 
and  defendant  in  error),  founded  his  action  upon  a  libel, 
charging  him  with  being  a  hypocrite,  and  having  used  the 
cloak  of  religion  for  unworthy  purposes.  He  obtained  a  verdict 
with  £20  damages,  and  had  judgment  in  the  King's  Bench 
without  argument.  A  writ  of  error  was  brought  in  the 
Exchequer  Chamber,  and  after  very  able  arguments,  in  which 
all  the  previous  authorities  were  considered,  judgment  was 
finally  given  for  the  defendant  in  error.  Sir  J.  Mansfield,  C.  J., 
in  delivering  the  opinion  of  the  court,  stated  that  the  words, 
had  they  merely  been  spoken,  would  not  have  been  actionable  ; 
and  after  expressly  repudiating  any  distinction  in  principle 
between  oral  and  written  scandal,  intimated  that  the  judgment 
of  the  court  in  favour  o£  the  defendant  in  error,  was  founded 
entirely  on  the  previous  authorities,  which  established  a  Rule 
too  inveterate  to  be  overturned ;  viz.,  that "  although  the  words 
impute  no  punishable  crimes,  they  contain  that  sort  of  im- 
putation which  is  calculated  to  vilify  a  man,  and  bring  him,  as 
the  books  say,  into  hatred,  contempt,  and  ridicule ;  for  all 
words  of  that  description  an  indictment  lies."  In  a  subsequent 
case,  it  was  held,  that  to  publish,  in  writing,  of  an  archbishop, 

O)  2  Ventr.  28.  (a)  Hil.  7  O.  3. 

(;)  Selwjii'8  N[,  Pri.  B.  R.  M.  10  (S)  4  Taunton,  3 B5. 

0. 2,  MSS.      ■ 
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CflApm  VI.  that  he  had  attempted  to  convert  a  Catholic  priest  to  become  a 
Protestant  clergyman,  by  offers  of  money  and  preferment,  was 
actionable ;  and  Beet,  C.J.,  after  observing,  that  in  Kerry  v, 
Tliorley,  the  distinction  between  oral  and  written  slander  had 
been  established  too  firmly  to  be  shaken  said,  "  According  to 
that  case,  in  order  (o  support  an  action  for  oral  slander,  some- 
thing criminal  must  have  been  imputed  ;  but  in  a  libel,  any 
tendency  to  bring  a  party  into  contempt  or  ildieule  is  action- 
able, and  in  general  any  charge  of  immoral  conduct,  although 
ItlaftntioDB  of  in  matters  not  punishable  at  law"  (e).    The  rule  is  also  well 
*  ^     *'        illustrated  in  the  case  of  imputations  of  immorality  and 
uncfaastity  in  females.     Until  recently  (d)  no  action  would  lie 
for  verbal  imputations  of  the  kind,  however  virtuous  and 
respectable  the  woman  upon  whom  they  were  made  might  be  ; 
unless  special  damage  could  be  sustained.      But  any  such 
imputations  published  in  writing  were  actionable  without  proof 
of  special  damage. 
VuioDB  impo-      Scandalous  matter  is  not  necessary  to  make  a  libel.    It  is 
to*^'(Sk'"'^  enough  if  the  defendant  induce  an  ill  opinion  to  be  had  of  the 
puvg«in«Dt      plaintiff,  or  make  him  contemptible  and  ridiculous  (e).     And 
chLJT^'     accordingly,  it  is  libellous  to  publish  and  charge  a  man,  (by 
hDnumit;.        writing,)  With  a  want  of  honesty,  civility,  humanity,  veracity, 
or  gratitude  (/) :  such  charges  being  calculated  to  bring  a  man 
HjpocriB;.       ioto  Contempt.    And  so  also  to  charge  a  man  with  being  a 
hypocrite,  and  having  used  the  cloak  of  religion  for  unworthy 
purposes  (3).    And  a  man  may  be  guilty  of  a  libel  in  imputing 
dishonourable  conduct   to  another,  though   not   involving  a 
iDsulting         breach  of  any  positive  law  {h).     So  it  is  libellous  to  publish  in 
Females.  writing,  of  a  man  that  he  has  been  guilty  of  gross  misconduct 

and  has  insulted  females  in  a  barefaced  manner  ())■ 

^here  the  action  was  for  publishing  in  a  newspaper,  that 
"The  plaintiff  was  at  the  head  of  a  gang  of  swindlers,  a 
common  informer,  and  had  been  guilty  of  deceiving  and 
SviDdler,  ic.  defrauding  divers  persons  with  whom  he  had  dealings  and 
transactions  "  (A)  :  the  plaintiff  demurred,  specially,  on  account 
of  the  generality  of  the  defendant's  plea,  and  judgment  having 

(fl)  Arckbp.    Team    v.    RobetoK,   5  (j)  Tliori^  v.  Lord  Kerrg,  4  Taunt. 

Bing.  17,  21.  35.-.. 

(d)  1H91,  nprii,  p.  ii.  (A)  11  C.  B.  125,  per  Jervis,  (JJ. 

(e)  Cropp  V.   Tiliuy,   3   Salk.   22e,  (i)  ffcmeiii  ».  CSiri*,  9  B.  4C.  172. 
per  Lord  Holt.  C.J.  (it)  r  Anion  i.  Stuart,  1  T.  B.  748  ; 

(/■)  See  Villar,  t.  .Voviley,  2  Wils.      and  riiU  Bittiiion  t.  Cleere  (1904),  2 
403  ;  I'Amon  v.  SluaH,  1  T.  R,  748  ;       K.  B.  D.  (Ir.)  636. 
Ray.  201  ;  Cox  t.  Lee,  !..  R.  4  Ex.  284. 
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been  given  for  the  defendant  below,  the  pkintifF  carried  the  C"rw«  VI. 
matter,  by  vrit  of  error,  into  the  Court  of  King's  Bench, 
where  the  same  causes  were  assigned  for  error,  which  before 
had  been  alleged  as  grounds  of  special  demurrer.  The  defen- 
dant further  contended,  that  the  declaration  was  insufficient, 
as  the  words  "  common  informer  "  were  not  actionable,  and 
the  term  "  swindler  "  was  not  a  legal  term  of  which  the  law 
eonid  take  notice.  But  Buller,  J.,  observed,  "  The  objection 
riterwards  taken  to  the  declaration  is,  that  the  term  '  swindler ' 
is  too  general,  and  cannot  be  legally  understood,  but  Mr. 
Justice  Aston  formerly  held  otherwise,  for  he  said  that  the 
word  '  swindler '  was  in  general  use,  and  that  the  court  could 
not  say  they  were  ignorant  of  it.  But  at  all  events  we  cannot 
Bay  upon  this  record,  that  we  do  not  understand  the  import 
of  it,  for  it  is  explained  to  be  '  defrauding  divers  persons.' 
The  declaration  contains  as  libellous  a  charge  as  can  well  be 
imagined." 

A  society  had  been  formed  called  "The  Society  for  the  impuutioD  of 
protection  of  Trade  against  Swindlers  and  Sharpers."  By  its  n^lj^^ 
rules  all  fnir  traders  were  admissible.  The  secretary  sent  aviDdien. 
round  a  circular  to  the  members,  in  which  he  stated,  that  the 
plaintiff  (and  two  other  persons  whom  he  named)  were  reported 
to  that  society  as  improper  to  be  proposed  to  be  ballotted  for 
as  members  thereof.  It  was  proved  that  the  circular  was 
understood  to  import  that  the  plaintiff  was  connected  with 
swindlers.  It  was  ruled  by  Lord  Tenterden,  C.J.,  that, 
without  the  slightest  doubt,  such  a  pubhcation  was  libellous, 
however  cautiously  worded ;  and  that  no  proof  of  special 
damage  was  necessary  (Q.  But  on  motion  in  arrest  of  judg- 
ment, it  was  held,  that  the  matter  charged  as  Ubellous  was 
not  sufficiently  connected  with  the  introductory  matter,  and 
that  without  such  matter  the  words  were  not  in  themselves 
actionable  (m).  But  the  court  observed,  that  had  they  been  so 
connected,  there  could  be  no  doubt  that  the  action  would  have 
been  maintainable. 

An  imputation  of    cheating  at  cards,    though    conveyed  Cheating  &t 
in  an  indirect  manner,  and  published  in  a  newspaper,  is 
libellous  (n). 

(0  Goldttein  V.  Foti  and  another,  2  prior  to  the  C,  L.  P.  Act,  in  wbicb 

C.  iL  F.  252.  the  action  was  defeated  on  a  technical 

(m)  Ibid.  6  B.  J[  C.  131,  affirmed  m  point  of  pleading. 

Bx.  Cham,  i  Bing.  489.    It  will  be  (n)  Bigbg  r.  Thimpion  and  awtktr, 

d  tbat  this  is  one  of  those  cases  4  B.  it  Adol.  831. 
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To  write  and  publish  of  a  person  who  sought  admission  to  a, 

•  Black-baUed.'  club,  that  he  was  "  black-balled,"  and  "  bolted  "  next  morning 

without  paying  the  debts  contracted  by  him  with  divers 

persons,  is  libellous  (o).    But  to  say  that  a  person  "  quitted  " 

the  neighbourhood  leaving  divers  of  the  tradesmen  to  whom  he 

owed  money  unpaid,  would  not  be  so(;?).    And  where  the 

defendants  posted  up  in  a  public  room,  the  following  notice — 

Notice  of  61-    "  The  Bev.  J.  Eobinaon  (the  plaintiff)  and  Mr.  J.  K.,  inhabi- 

B  public  rnom.  tauts  of  tbis  tewn,  not  being  persons  that  the  proprietors  or 

annual  subscribers  think  it  proper  to  associate  with,  are 

excluded  this  room  "  ;  it  was  held,  that  the  publication  was 

not  actionable,  on  the  ground  that  it  did  not  represent  the 

plaiutifr  as  an  improper  person  for  general  society,  but  merely 

asserted  the  opinion  of  certain  parties  (9). 

Impniation         Where,  in  an  indictment  containing  several  counts  for  libels 

tb»t,  not  a      QQ  jjjg  DQi£e  of  B.,  published  in  The  Satirist  newspaper ;  the 

proper   person  '^  r   r      ■ 

to  be  enter-      libel  alleged  in  the  8th  count  was : — "  Why  should  Theopmlus 
J^ety.'"  ^^  surprised  at  anything  Mrs.  W.  of  Connaught  Place  does? 

If  she  chooses  to  entertain  the  Duke  of  B.,  she  does  what  very 
few  will  do ;  and  she  is  of  course  at  liberty  to  follow  the  bent 
of  her  own  inclining,  by  inviting  all  the  expatriated  foreigners 
who  crowd  oar  streets  to  her  table,  if  she  thinks  ht."     It  was 
held,  by  a  large  majority  of  the  Court  of  Exchequer  Chamber, 
that  the  matter  complained  of  in  the  8th  count  was  libellous,  as 
it  might  be  understood  in  such  a  sense  as  to  be  injurious  to 
the  prosecutor's  character  (r). 
Haatei  wtoog-     And  it  has  been  held,  that  an  action  lies  by  a  cab-driver 
'""^  Sb^*     against  his  master  for  wrongfully  and  unjustly  defacing  his 
diiTera' licence,  licence  as  a  driver  (granted  to  him  under  the  statute  6  &  7 
Vict.  c.  86,  s.  21)  by  writing  upon  it  that  he  was  not  a  fit  and 
proper  person  to  act  as  driver  of  a  hackney  carriage  («).    For 
an  employer  cannot  adj  udicate  on  his  own  complaint,  by  writing 
upon  the  licence  that  which  the  Act  of  Parliament  authorises 
the  justice  alone  to  indorse. 
The  tike  ^»^  where  it  was  alleged  that  the  defendant,  who  employed 

upon  an  the  plaintiff  as  conductor  of  a  metropolitan  stage  carri^e, 

CoDdDctor'a      wroogfully  and  maliciously  wrote  upon  the  plaintiff's  licence, 
licence.  «  Discharged  for  being  U.  4d.  short " ;  whereby  he  was  pre- 

vented from  obtaining  employment :  it  was  held,  on  demurrer, 

(d)  O'Brien  v.  CUmeiU,  16  M.  &,  W.  (r)  Grfgory  t.  The  Queen,  15  Q.  B. 

159,  973. 

ip)  Ibid.  168.  (0  Hvrr^l  t,  Eau,  2  C.  B.  296 ; 

{q)  Robiiitany.Jermyn  and  another,  and  see  Taylor  t.  Rawan,  1  Hoo.  S: 

1  Price,  11.  Rob.  490. 
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that  the  declaration  disclosed  a  good  cause  of  action  ;  and  a  CK^rri^  VL 
plea  proteasing  to  justify  the  act  on  the  ground  of  truth, 
and  that  the  plaintiff  had  defrauded  the  defendaDt,  was  held 
no  justification  (t). 

And  where  the  plaintiff  sued  the  defendant  for  the  publica-  pnbiicatioi)  in 
tion,  in  a  newspaper,  of  a  falsehood  respecting  the  plaintiff's  ?^'"?!^'^  °\ 
business ;  the  statement  was  not  in  itself  defamatory  and  not  dncing  Atjangt 
actionable  as  a  personal  libel ;  but  the  plaintiff  proved  a  general  bJ,^nj^" 
loSB  of  business  as  the  direct  and  natural  consequence  of  the 
pQblieation;  and  it  was  held,  that  the  action  was  maintainable: 
and  that,  in  an  action  for  falaebood  each  as  in  its  very  nature 
is  intended  or  reasonably  likely  to  produce  damage  to  a  man's 
trade,  and  which  in  the  ordinary  course  of  things  does  produce 
a  general  loss  of  business,  as  distinct  from  the  loss  of  this 
or  that  known  customer,  evidence  of  such  general  decline  of 
business  is  admissible  in  support  of  the  action  (u). 

To  write  and  publish  of  another,  that  he  is  a  "  black-sheep  "  '  Biuk-theep.' 
or  a  "black-leg,"  is  libellous  (a:).      So  also  to  impute  to  a  'BImH^-' 
newspaper  proprietor,  that,  in  putting  forth  to  the  public,  in 
hia  newspaper,  the  dissemination  of  religious  truth  among  the 
heathen,  he  was  acting  as  an  impostor,  and  that  his  purpose '  impoBtor.' 
was  to  put  money  into  his  own  pocket  by  obtaining  contribu- 
tions to  bis  newspaper  (y).    And  so  also  to  impute  to  a  person 
that,  with  a  view  to  induce  others  to  contribute  towards  a 
professed  cause,  be  published  a  fictitious  subscription  list  (2). 
So  also  to  charge  a  recipient  with    the  improper  use  of 
benevolent  contributions  (a).    80  also  to  charge  a  person  with  impotation 

of  circn'"*" 
circulating  abusive  circulars  because  such  a  charge  csrnes  with  abuBivg 
it  a  certain  amount  of  damage  to  a  person's  character  (6).  CircalaKi. 

A  statement  in  writing,  that  a  person's  mind  is  affected,  is  iDsuiit<r. 
primA  facie  a  libel  (c). 

Where  a  letter  was  addressed  to  the  clerk  to  the  guardians  Oibei  imputa- 
of  a  Poor  Law  Union,  as  to  an  allowance  by  such  guardians,  ^^np^f,^^ 
towards  the  maintenance  of  a  female  pauper,  expressing  doubts  oiiaraeter. 
aa  to  the  poverty  of  aucb  pauper,  and  imputing  that  the 
plaintiff,  the  daughter  of  such  pauper,  waa  able  to  contribute 
towards  her  mother's  maintenance;  that  she  was  "a  lady  of 

(()  Jlageri  v.  MmnmBiai-a,  U  C.  B.  &  S.  769 ;  32  L.  J.  Q.  B.  185. 
27.  (0  Ibid.  3  B.  J:  S.  776. 

(u)  Bateliffey.Era>u{lSn),2Q.B.  (a)  Hoart  v.   s:irei-lo<-li,   17   L.  J. 

524  ;  61  L.  J.  635.  Q.  B.  308. 

(r)  McOrtgor  T.  Orrgory,  11  M.  *  (5)  Ihid.  12  Q.  B.  624. 

W.  287.  C")  3furga.li  v.  Lingen,  8  L.  T.  N.  K. 

(y)  Gtmi^il  V.  Spettinoode,  3  B.  800. 


circDlBtidg 
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ChaptebTL  independence  and  a  single  woman,  and  could  find  money  for 
"  carrying  on  all  BortB  of  law  proceedinge."    "  That  she  had  for 

yeare,  without  the  Blighteai  cause,  Bystematically  done  every- 
thing she  could  to  annoy  the  defendant "  (her  sister).  "  That 
the  plaintiff  and  her  mother  had  some  years  ago  dragged  her 
int«  Chancery,  and  compelled  her,  almost  every  term,  to  appear 
by  counsel  before  the  Vica-Chancellor.  That  Ibey  had  no 
bosinesB  to  include  her  in  the  bill ;  but  that  it  was  a  pleasure 
to  them  to  put  the  defendant  to  all  the  expense  they  conld  ;" 
it  was  held,  on  demurrer,  that  the  publication  of  such  letter 
tended  to  disparage  the  plaintiff's  character,  and  was  therefore 
libellous  (d). 
Charge  of  A  charge  of  ingratitude,  published  in  a  newspaper,    is 

jDgratitaae.     j^i^jious  ■    and,  notwithstanding  that  tacts  be  stated  as  the 
ground  of  the  charge  which  do  not  support  it,  it  is  still  a 
question  for  the  jury,  whether  the  words  were  used  under  such 
circumstances  as  to  make  them  libellone  (e)> 
Of  hBTing  been      An  untfue  Statement,  published  in  a  newspaper,  that  a 
TifficoMok^     person  was  at  a  past  time  in  pecuniary  difficulties,  may  be 
libellous,  although  it  is  also  stated  that  those  difficulties  have 
been  surmounted  (/). 
'Man  of  To  write  and  publish  of  another  that  he  is  a  "man  of  straw," 

^*"'''  is  libellous,  when  taken  in  connection  with  other  parts  of  the 

communication  showing  an  intention  on  the  part  of  the  writer 
to  convey  an  imputation  of  insolvent  circumstances  (t?). 
Of  religions         Where  a  letter,  published  in  a  newspaper,  imputed  to  the 
intoletanee.      plaintiff,  aPresbyterian  in  religion,  gross  intolerance  in  refusing 
the  use  of  his  hearse  for  the  funeral  of  his  deceased  servant, 
because  the  body  was  to  be  interred  in    a  Roman  Cathohc 
burying  ground;  it  was  held,  on  demurrer,  by  the  Court  of 
Exchequer  in  Ireland,  that  the  Court  could  not  so  clearly  see 
that  the  letter  could  not  in  any  view  be  Hbellous,  as  to  justify 
them  in  withdrawing  the  case  from  a  jury(fc). 
Fnud  iu  To  impute  fraudulent  conduct  to  another  in  horse-racing  and 

horse-racmg.  ^^etjipg  transactions,  is  libellous ;  and  this  whether  or  not  the 
Oi  poii^oniDg  transactions  are  strictly  legal  (i).  To  impute  to  another 
''"^'  in  a  newspaper  (through  the  editor)  that  he  has  poisoned  foxee 

(*)  Tfarg  T.  .WAenna,  Ir,  B.  4  C.L. 


(rf)  Fray  v.  iVaj,  17  C.  B.  (N.  I 
603  ;  34  L.  J.  C.  P.  46. 

(<•)  Oir  V.  Zee,  L.  R.  4  Ex.  2B4  ; 
L.  J.  Ex.  219. 

</)  ySW.  perKellj,  CB. 
(j)  Eati-n  V.  Jolmt,   1   Dowl.  P. 
(N.  S.)  602. 


374. 

(i)  Grerille  v.  Chapman  and  ii/kfri. 

.i  Q.  B.  731  ;    13  L.  J.  IJ.  B.  {N.  f.) 

1T2  ;  and    see    W«vd     t.     Dtiriam, 
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in  a  eoanty  in  which  foi-honnda  are  kept,  and  has  beeo  hong  Cui?tek  vi. 
in  effigy  for  ao  doing,  haa  been  held  Hbelloua  (k).  ' 

80  also  to  publish  in  a  newspaper,  a  atory  calculated  to  Libel  bjiitorr 
bring  a  person  into  pubhc  ridicule,  although  such  person  may  °*  rii^'o"!'- 
have  previoualy  told  the  atory  oE  himself  (/). 

It  is  a  libel  to  publish  in  a  newspaper,  of  a  married  man.  Libel  of 
that  his  conduct  towards  his  wife  was  so  cruel  that  she  was  !"'"'>»°^.  h 

Lmpatanon  01 
compelled  to  resort  to  a  Criminal  Court  for  protection  (m).         vnulirto  wife. 

Imputations  of  unchasttty  and  immorality,  when  published  Libel  by 
in  writing,  are  libels  (h)-     In  general  any  charge  of  immoral  impu^ono' 
conduct  published  in  writing  is  a  libel  {o).     And  damages  to  unchaBtit;, 
the  amount  of  £2,000  were  recovered  in  an  action  against  the    "' 
proprietor  of  a  newspaper,  for  a  libel  upon  a  married  lady, 
wherein  she  was  accused  of  criminal  connexion  with  a  naval 
commander  abroad  (p).    And  where  a  statement  was  publiehed 
in  a  newspaper,  as  a  "  rumour,"  of  a  married  lady,  tliat  she  or  t'laiur; ; 
had  committed  adultery ;  the  court  granted  a  criminal  informa- 
tion against  the  publisher  of  the  newspaper  (g).    And  so  also, 
for  a  libel  on  a  deceased  lady,  the  wife  of  a  baronet,  imputing  on  a  deceased 
adultery  to  her  with  one  of  her  menial  servants  (»■).  '  ^' 

If  matter  defamatory  ot  a  living  person  be  published,  by  Libel  od  an 
casting  rejections  on  the  conduct  of  his  deceased  father,  ^^i]^^,"),; 
imputing  fraud  and  dishonesty  in  the  public  offices  beheld,  and  reflection!  on 
that  out  of  the  proceeds  of  that  fraud  the  aon  was  enabled  to  father, 
become  a  colonel  of  militia,  such  may  be  a  libel  on  the  son ; 
and  he  has  a  right  to  take  the  opinion  of  a  jury  upon  it  (s). 

A  man  may  be  as  successfully  exposed  to  ridicule  by  a  Libel  bypie- 
caricature  painting  or  drawing,  as  by  any  written  misrepre- g^"^",^ 
sentation ;  and  the  object  of  the  defendant  mny  be  as  clearly 
manifested  in  the  latter  as  in  the  former.  The  difficulty, 
indeed,  of  proving  the  plaintiff  to  be  the  person  aimed  at,  may, 
in  some  instances,  be  greater  in  the  latter  case ;  but  when  the 
doubt  as  to  the  defendant's  application  of  the  calumny  has  been 

(t)  Reg.  T,  Cooper,  8  Q.  B.  533  ;  15  126,  of  a  young  Iftdy  recovering  £4,000 

L,  J.  Q,  B.  S06.    And  see  Foulger  1.  damages     for    retleetions    upon    her 

Ngmcoiab,  3G  L.  J.  Ex.  1(19.  character,  publiehed  in  a  newsiiapci-. 

(0  Cool  V.  Ward,  S  Bing.  409.  (?)  Ilie  Qaeeit  v.  Leag,  M.  T.  IH7U ; 

(m)  Hahemell  t.   Ingram,  2  C.   L.  and  see  The  Qu^a  v.  Yatet,  in/ra. 
Rep.  (1854),  p.  1397.  (c)  TTie  King  v.  Wearer  and  otlifri, 

(n)  Sex  V.   Benjield   and  another,  infra,     "Libels    Reflecting    on    the 

2  Burr.  980,  98a.  Memory  of  the  Dead." 

(»>  5  Bing.  21.  («)  White  t.  TyrreU,  V,  Ir.  C.  L.  B. 

(y)   Webtter  and  wife  t.  Baldwin,  198,  and  vide  infra.  Criminal  Division, 

H.  T.  ISie,  Com.  PL  N.  P.    And  a  Libels  on  the  Dead, 
case  is  mentioned  in  3  Christ.  Blac. 
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Ubelaei- 

iDdirect, 
■■tirical,  OT 
unbiguDus 

language. 


Chavtib  VI.  overcome,  tbere  eeems  to  be  no  room  for  further  dLstuiction. 
■  The  pencil  of  the  caricaturist  ia  frequently  an  inBtrument  of 
ridicule  more  scurrilous  and  pungent  than  the  press ;  and  it 
is  not  easy  to  conceive  an  imputation  which  an  ingenious  artist 
would  not  be  able  successfully  to  communicate  to  minds  of 
even  the  meanest  capacity  (t).  In  legal  consideration,  the 
only  question  is,  whether  the  mode  of  defamation  which  has 
been  adopted  be  capable  of  conveying  that  meaning  which  is 
detrimental  to  the  plaintiff  ?  If,  in  fact,  such  modes  be  equally 
capable  of  so  doing,  equally  distributable,  and  equally 
durable, — in  short,  equally  mischievous  in  every  respect, — 
they  cannot  be  considered  as  distinguishable,  for  legal  purposes, 
upon  any  principle  of  reason  and  good  sense ;  and  no  such 
distinction  is  to  be  found  in  the  reports. 

Having  thus  far  described,  generally,  the  nature  of  libellous 
communications  made  in  a  direct  or  undisguised  manner,  it 
should  now  be  shown  that  libellous  matter  may  be  eqaally 
mischievous  though  conveyed  in  an  indirect,  ambiguous,  or 
other  covert  mode  of  expression. 

A  libellous  imputation  may  he  conveyed  either  directly  or 
indirectly :  directly,  when  the  party  libelled  ia  distinctly  named 
in  the  publication,  or  is  otherwise  alluded  to  in  such  a  manner 
that  it  obviouHly  applies  to  him  :  indirectly,  when  the  name  of 
the  party  libelled  does  not  appear  in  the  publication ;  or  when 
the  libel  is  ambiguously  worded,  expressed  ironically,  or  other- 
wise shrouded  in  satire,  slang,  or  other  subtle  mode  of  insinua- 
tion ;  for  although  the  sting  of  the  libel  he  sheathed  in  the 
mode  of  expression,  it  may  be  equally  mischievous  when 
brought  oat  to  the  understanding  of  those  who  see  or  read  it, 
or  to  whom  it  is  otherwise  published. 

And  BO  it  has  been  held  that  it  is  not  only  scandal  in  writing 
expressed  in  a  direct  and  open  manner  that  amounts  to  a 
libel,  but  also  that  which  is  expressed  in  irony,  by  insinuation, 
or  other  less  open  and  direct  means  (») ;  for  the  law  is  never 
to  be  defrauded  on  account  of  the  mystery  of  the  satire. 
Indeed,  the  coward-slanderer  who  slyly  and  covertly  attempts 
by  allegory,  hint,  or  subtle  insinuation,  to  deprive  his  neighbour 
of  his  good  name  and  reputation,  is  generally  more  culpable 
than  the  open  defamer. 

The  respondent,  a  member  of  parliament,  having  asked  a 
question  in  the  House  of  Commons  implying  that  one  C.  had 
(()   V-de  infra;  Criminal   DiTision,  («)  Hob,  2iri  ;  Popb,  1S9  :  11  Mod. 

"PnblicationaexcitinetoiinillegBlact.''      86,  pL  5. 
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been  gnOtj  of  improper  condact;  C.  wrote  to  the  respondent,  Cbiptkb  vi. 
complaining  of  the  imputation  upon  his  character ;  and  by  way 
of  retort  and  hypothesis,  stated  in  one  of  his  letters — "  Sup- 
posing, for  example,  I  sent  a  question,  based  on  hearsay 
evidence,  to  the  effect  that  you  were  on  a  certain  occasion  in 
a  state  of  delirium  tremens."  G.  afterwards  sent  his  letters  for 
publication  in  a  newspaper.  In  an  action  of  libel  against  the 
appellants,  the  proprietors  of  the  newspaper ;  it  was  held 
(affirming  the  judgment  of  the  court  below)  that  the  words 
were  reasonably  capable  of  a  libellous  construction,  which  was 
therefore  a  question  to  be  decided  by  a  jury  (x). 

A  defamatory  publication  in  hieroglyphics  is  as  much  a  libel,  Bj  Hicn>- 
and  as  highly  punishable,  as  an  open  invective.  If  it  be  really  B,^tlra.°* 
unintelligible,  it  will  pass  for  nonsense  with  every  one ;  but  if 
there  be  only  a  thin  veil  or  awkward  disguise  thrown  over  it, 
through  which  those  who  can  see  and  observe,  may  perceive  the 
satire  within;  a  court  of  law,  aided  by  a  jury,  will  examine 
and  judge  of  it  according  to  the  intention  of  the  maker,  and 
the  influence  it  may  have  upon  the  injured  party's  reputation. 
As  scandalous  words,  if  they  be  spoken  in  an  unknown  tongue, 
which  none  of  the  auditors  understand,  will  not  bear  an  action, 
because  they  do  no  injury  (j/) ;  yet  if  they  be  understood  by  the 
bystanders,  are  actionable.  So  in  the  case  of  libels ;  if  the 
world  understand  them  to  be  such,  the  law  will  make  the  same 
construction ;  but  if  the  satire  be  not  commonly  underetood, 
the  law  will  not  punish  it  (2). 

From  this  ground,  it  appears  that  not  only  an  allegory,  but  ubei  by  ReboB 
a  rebus  and  anagram,  which  are  still  more  difficult  to  be  °J  i|i''55te™w 
understood,  may  be  libellous ;  and  a  court  and  jury  are  allowed  language. 
to  judge  of  their  meaning  as  well  as  other  readers  (a). 

If  the  libel  be  expressed  in  ambiguous  language  so  that  it  is  ijb«1s  amblgu- 
donbtful  whether  it  imputes  anything  injurious  to  the  plaintiff,  """'^  »orded. 
the  proper  question  for  thejury  is,  not  whether  the  intention  of 
the  pubUsher  be  to  injure  the  plaintiff,  but  whether  the 
tendency  of  the  matter  published  be  injurious  to  him  (6) ;  for 
a  person  who  publishes  matter  injurious  to  the  character  of 
another  must  be  considered,  in  point  of  law,  to  have  intended 
the  consequences  resulting  from  that  act.  And  in  an  action 
for  a  libel  pubUshed  in  a  newspaper,  if  the  language  is 

ix)  BitchU^  Ce.,App.,andSextiia,  2   Sesa.  Caa.  29  PI.  33;  5   Bac.  Abr. 

JUtp..  64  L.  T,  210,  55  J.  P.  389.  tit.  Libel,  199. 

(y)  Danv.  Abr.  146,  pL  1.  (b)  FMer  v.  Clement,  10  1),  k  C. 

{I)  HolfB  L.  L,  236  (2nJ  ed,).  472. 
(a)  Ibid.;    and  vide  K.  1.  Edgar, 
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CaAfCKh  Yi.  ambiguonB  as  to  the  natore  of  the  offence  imputed,  other 

passages  in  the  same  newspaper,  by  the  same  person,  are 

properly  admissible  in  evidence  for  the  purpose  of  removing 

such  ambiguity  (c). 

Libel  bj  And  it  ia  no  protection  to  a  libeller  that  the  names  of  the 

inititiB.  persons  libelled  were  not  published,  but  only  the  first  and  last 

letters  of  their  names  (d)  :  or,  merely  their  initials  (e). 
Libels  in  Where  the  libel  complained  of  vas  a  paragraph  in  a  news- 

\^"^e  paper,  headed, — "  An  Honest  Lawyer,"  and  then  followed  an 
imputation  upon  the  plaintiff  of  "  sharp  practice."  By 
innuendo  the  term  was  pointed  as  implying  a  ditkonegt  lawyer, 
who  had  been  guilty  of  sharp  practice  and  nnprofessional 
conduct;  and  the  declaration  was  held  good  (/). 
Libel  in  sluig  A  writing  in  which  fraudulent  or  dishonourable  conduct  is 
tcmiB.  imputed  in  slang  terms,  such  as  are  usually  applied  to  a  person 

who  keeps  an  illegal  or  disreputable  house,  is  libellous,  whether 
the  words  refer  to  specific  charges  or  not  [g). 
Ia  the  ronu  of     A  libel  may  be  contained  in  a  publication  purporting  to  set 
ftdiaiogaa.       forth  a  dialogue  between  two  persons ;  if  the  tendency  of  the 
publication  be  to  hold  up  the  plaintiff  to  ridicule  and  contempt. 
As  in  a  case  where  the  publication  was  in  the  form  of  a  dialogue 
as  to  a  previous  action   for  libel,   in  which  a  plaintiff  had 
recovered  damages ;    insinuating  that  the  libel  was,  never- 
Libd  by  thelesB,  true  {k).     For,  if  a  man  insinuatet  a  fact  in  asking  a 

QneBtion  sDd    quegtion,  meaning  thereby  to  assert  it,  it  is  the  same  thing  as 
if  he  asserted  it  in  terms.     A  learned  judge,  in  leaving  a  csm 
of  this  kind  to  the  jury,  directed  them  as  follows : — "  If  you 
think  that  the  defendant  by  asking  the  questions  here  put, 
meant  to  insinuate,  and  to  state,  that '  infants  are  bom  in  the 
Nunnery  at  Scortum,  and  that  Holy  fathers  bring  them  up  or 
murder  the  innocents,'  then  it  is  a  libel  on  those  persons  "  (0- 
Libei  b;  com-       And  it  is  also  libellous  to  compare  a  person,  or  his  trans- 
^oriouT'       actions,  with  those  of  any  odious,  notorious,  or  disreputable 
penons.  persons;  and  this  too  although  such  persons  be  merely  ficti- 

tious characters  introducdd  in  a  work  of  fiction  ;  as  in  a  case, 
where  it  was  held  to  be  a  libel  to  impute  to  a  solicitor  that  in 

<e)  BaOaii   r.   O'Brien,  L.  R.  (Ir,),      H6. 
16  Q.  B.  D.  109,  (gj  Digby  T.  ThoinptBH.  4  B.  &  Add. 

(Of  Tkt  Queen  »,  U«rt,  Dig.  Law  of      821  ;  1  Nev,  &  Man.  485. 
Lib.  7  by  "  A  Gentleman  o(  the  Inner  (A)  Either  v.   Clemeit,  10  B.  h.  C, 

Temple"  (i.D.  1765).  472. 

(e)  Jtoach   T.   Read  and  another,  2 
Atk.  46». 

(/)  Boydill  T.  J>,«e,,  4  M.  &  W. 
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certain  of    his    professional    transactioiiB    "  Messrs.    Quirk,  cbaftik  \i. 
Gammon,  and  Snap  (A;)wer«  fairly  equalled  itQOtoutdone"(0. 

The  defendant  published  in  a  newspaper  under  the  heading 
*'  Parochial  matters  at  Everslej,"  a  letter  in  which  she  referred 
all  readers  to  the  Primate's  speech  in  the  House  of  Lords  on 
the  Clergy  Discipline  Act ;  which  speech  contained  serious 
allegations  against  an  unnamed  clergyman  :  the  plaintiff,  who 
was  rector  of  Everslej,  believing  that  the  defendant  thereby 
sought  to  attach  the  defamatory  statements  in  the  said  speech 
as  applying  to  him,  brought  an  action  of  libel  against  her :  it 
was  held  to  be  a  qaestion  for  the  jury  whether  the  defendant 
meant  that  the  passage  in  the  Primate's  speech  referred  to 
the  plaintiff,  and  whether  by  referring  to  it  as  she  did  she 
meant  to  apply  it  to  the  plaintiff;  and  that  if  she  did,  it 
amounted  to  a  publication  of  a  libel  by  the  defendant  upon 
the  plaintiff(m). 

Likening  persons  to  certain  animals,  or  speaking  of  persons  Lihai  bjFiga- 
in  figurative  terms  may  be  libelloas ;  and  it  is  not  necessary  ^'t^g'^rlcai 
to    add  innuendoes  to    eiplain  the  meaning  of  allegorical  K>prcsiiods. 
expressions  that  are  well  known  and  well  understood ;  such  as 
imputing  to  a  person  the  qualities  of  the  "  frozen  snake  "  in  '  Frozen 
the  fable (n).  ®'^'' 

A  person  may  be  liable  for  the  publication  of  a  libel  by  i^bei  by 
dictating  the  contents  thereof  to  another,  for  the  purpose  of  „  request, 
pablication.  If  a  man  request  another  generally  to  write  a 
libel,  he  must  be  answerable  for  any  libel  written  in  pur- 
suance of  his  request ;  he  contributes  to  a  misdemeanour,  and 
is  therefore  responsible  as  a  principal.  A  man  who  employs 
another  generally  to  write  a  libel  must  take  his  chance  of  what 
appears,  though  something  may  be  added  which  he  did  not 
state :  having  directed  a  libel  to  be  published  of  a  particular 
person,  on  a  particular  subject,  and  afterwards  approved  of 
what  is  published,  he  cannot  then  defend  himself  on  the 
ground  that  something  has  been  added  which  he  did  not 
anthorize  or  communicate ;  although  the  writer  of  the  libel 
may  have  heard  the  story  before  the  other  related  it  to 
him  (o).    And  it  is  no  defence  to  an  action  for  a  libel  tending  Libel  nripn^- 

ting  witU 
(*)  See  Wairen's  "  Ten  ThooBand  a  (0  Woodgate  v.  Hideout,  4  F.  &  F.  Plaintiff  hitii- 

Tear  " ;  a  well-known  tnle  of  fiction,  202,  per  Cocltbnrn,  L.C.r.  ^'■ 

in  which  a  notorioos  firm  of  aoliciturs,  ('")  Lawrence  v.  .VewWi-y,  64  L.  T, 

called  "  Mcssn.  Quirk,  Gamoion,  and  797  ;  39  W.  H.  605. 
Snap,"  are  represented  aa  setting  up  («)  Ifaare  t.  Silrerhick  (No.  1),  12 

a  take  and  fraudulent  claim   to  en  Q.  B.  632 ;  IT  L.  J.  Q.  B.  308. 
CBtate.  (fi)  Beg.  t.  Cooper,  8  Q.  B.  535. 
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Chattih  VI.    to  make  a  man  ridiculous,  that  he  himself  told  the  same  stor; 

to  a  party  of  friends  (jj). 
LibaU  »ff«ctiDg  Ai  to  UbeU  which  touch  a  man  in  his  office,  profesBion,  or 
t^dToffidai  trade,  the  same  rule  applies  to  written  as  to  parole  slander(9). 
°*!rf^''  ^^  Common  Law  an  action  lies  lor  words  which  slander  a  man 
trade  or  '  in  his  trade,  or  defame  him  in  an  honest  calling.  And  if 
buainesa.  actions  lie  for  mere  words  of  this  description,  a  fortiori,  they 

may  be  maintained  when  the    words  are    rendered    more 
extensively  and  permanently  mischievous  hy  writing. 

There  is,  however,  this  important  distinction,  that,  whilst 
an  action  on  the  case  only  is  given  for  verbal  slander  afiFecting 
a  man  in  his  profession,  an  indictment  will  He  for  the  same 
slander  when  written  ;  from  its  tendency  to  provoke  a  breach 
of  the  peace.  It  is  evident  moreover,  from  the  anthoriliea, 
that  words  written  of  a  man,  tending  to  disparage  him  in  his 
profession,  will  support  an  action,  althoogh  the  same  words 
when  spoken  wonld  not.  There  is  also  this  further  distinction, 
that,  for  the  slander  of  a  person  in  his  office,  profession,  car 
trade,  the  action  cannot  be  supported  unless  the  party  slan- 
dered be  in  the  enjoyment  of  such  office,  &c.,  at  the  time  the 
slander  is  uttered.  But  in  libel  it  is  different,  and,  notwith- 
standing that  the  person  libelled  is  not  then  in  the  actual 
enjoyment  of  his  office,  trade,  or  business,  still  the  action  may 
be  maintained :  as  in  a  case  where  it  was  held,  that  although 
an  attorney  had  retired  from  his  profession,  and  taken  his 
name  off  the  Boll  of  Attorneys,  yet  if  it  be  published  of  him 
that  whilst  an  attorney  he  was  guilty  of  "  sharp  practice,"  the 
action  might  be  sustained  (i). 
Qenerai  rule.  The  general  rule  is,  that  where  the  libel  affects  a  person  in 
bis  official  capacity,  profession,  trade,  or  business,  by  imputing 
to  him  any  kind  of  fraud,  dishonesty,  misconduct,  incapacity, 
unfitness,  or  want  of  any  necessary  qualification  in  the  exercise 
thereof,  an  action  will  lie  without  proof  of  actual  mahce  or.  of 
special  damage  (s).  But  the  libel  must  clearly  appear  to  apply 
to  the  plaintiff  with  reference  to  his  office,  profession,  trade,  or 
business ;  and  this  may  he  shown  either  by  the  tibel  itself,  or 
by  the  evidence.  And  although  the  trade  or  calling  of  the 
plaintiff  is  not  one  of  which  the  court  can  take  judicial 
notice,  still  (unless  it  be  an  illegal  calling)  if  it  be  shown 
that   the  defamatory  matter  was  published  of  the  plaintiff 

{p}  Cook  V.  Ward,  6  Bing.  40a,  460. 

tj)  Suiiro,  Chap.  HI.  (ji}  IiigTam     v.    Lawtox,    6    Bing. 

(1-)  Bee  BondeU  v.  Janei,  iU.ii  W.      N.  (J.  212  ;  8  Scott,  471. 
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witb  reference  to  that  trade  or  calling,  the  action  may  be  Chaptw  vi. 
maintained  {(). 

Defamatory  words,  whether  written  or  spoken,  imputing  to  Libek  of 
partners  in  trade  that  they  carry  on  their  business  fraudu- 1^'" '" 
lently  and  contrary  to  law,  are  actionable ;  and  such  partners 
may  sue  jointly  {«).  Bat  in  a  joint  action  for  a  libel  by  two 
partners  (hankers),  damages  cannot  be  recovered  for  any 
injury  to  their  private  feelings,  but  only  for  such  injury  as 
they  may  have  sustained  in  their  joint  trade  or  business  {x). 
A  libel  may  be  contained  in  a  mercantile  communication  made 
by  one  firm  to  another  abroad,  reflecting  on  the  mode  of 
business  of  a  third  party  (y).  And  although  the  letter  which 
forms  the  subject  of  the  libel  should  not  reach  the  person  to 
whom  it  is  addressed,  that  is  no  answer  to  an  action  for 
a  libel  contained  in  such  letter,  at  the  suit  of  the  person 
libeUed  (z). 

An  action  may  be  maintained  for  a  libel  on  an  insurance  Libet  on  a 
company,  as  a  libel  on  the  partnership  in  the  way  of  its  "™P"r- 
business,  by  attacking  the  mode  in  which  that  business  is 
conducted ;  or  by  imputation  that  the  company  are  in  the 
practice  of  holding  forth  to  the  public,  hopes  that  are  never 
meant  to  be  realized  (a).  And  a  joint-stock  company  duly 
incorporated,  may  maintain  an  action  for  libel  against  a 
shareholder  of  the  company  (b). 

A  publication  in  a  newspaper,  conveying  an  imputation  on  impuution  of 
a  provision  merchant  of    supplying   bad  and   unwholesome  "a^/l^l 
water   to  a  ship,  whereby  the  passengers  were  made  ill,  is  '^'^p  '■ 
libellous  (c).     So  also  an  imputation  on  the  keeper  of  a  bouse 
of  public  entertainment,  that  his  licence  for  mnsic  and  danc- 
ing has  been  refused  by  the  magistrates  (d).     But  it  has  been 
held,  on  demurrer,  to  be  no  libel  to  write  and  publish  of  a 
physician  (in  a  newspaper)  that  he  has  met  homoeopathists 
in  consultation;  though  it  be  alleged,  that  in  the  opinion 
of  the  profession,  meeting  homoeopathists  in  consultation 

(0  Fou^^er  v.  yeieciimb,  36   L.  J.  728. 

Ex.  169  ;  L.  R.  2  Ez.  327 ;  se«  Iftint  (a)  WUliam*  t.  Beaumont,  10  Blue. 

T.  Sell,  1  Bing.  1  :   Truarri   v.   Cle-  269  ;  3  Moore  4:  8c.  723. 

nieni,  3  Bing.  432.  (*)   Afelrojwlitan  Saloon    Omnitnu 

(it)  Le  Fanu  v.  Malcamtan,  1  H.  L.  C'lrsipany  v.  SawkiiU,  i  H.  Jc  N.  87 ; 

Ca.637.  28  L.  J.  Ex.  201. 

(je)  Saytherx  and  another  v.  Laio-  (c)  Salonum  v.  Laanon,  8  Q.  B.  823  ; 

*0B,  3  Car.  t  P.  196,  per  Gnselee,  J.  15  L.  J.  Q.  B.  (N.  S.)  2E3. 

O)  Ward  and  another  v.  Smith,  6  (rf)  Bignell  v.  Sutxard,  3  H.  &  N. 

Bing.  749.  217  ;  27  L.  J.  Ex.  355. 

(:)  CUgg  v.  Zaffer,  3  Moore  &  Sc, 
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Ceaptu  TI.  woald  be  a  breach  of  profeasioiial  etiquette,  and  injariooB 

to  the  profeasioDal  character,  reputation,  and  practice  of  a 

phjBician  (c). 

anaekerj  to  an     '^0  impute  to  an  optician,  by  advertisement  in  a  newspaper, 

Optician.         ^-^^   ]^q   jg    » ^^  licensed   hawker,  and  a  qaack  in  spectacle 

secrets,"  is  libelloas  (/). 

Where  the  defendant  having  engaged  the  plaintiff,  a  public 
vocalist,  to  sing  at  a  concert,  placed  her  name  in  an  inferior 
position  to  that  of  other  artt«t«8  on  the  programme  of  the 
concert ;  in  an  action  of  libel  for  the  injury  thereby  done  to 
her  reputation,  the  Court  of  Appeal  upheld  the  verdict  of  the 
jury  for  the  plaintiff  0;). 

Where  the  plaintiff  declared  that  he  was  gunsmith  to  His 
Royal  Highness  the  Prince  of  Wales,  and  that,  it  having  been 
inserted  in  the  Craftsman  newspaper  that  he  had  the  honour 
to  present  His  Boyal  Highness  with  a  gun  he  had  invented, 
of  two  feet  six  inches  long,  which  would  shoot  as  far  as  other 
guns  a  foot  longer ;  the  defendant  published  an  advertisement 
that  "  Whereas  there  was  an  account  in  the  Craftsman  of 
John  Harman,  gunsmith,  making  guns  of  two  feet  six  inches, 
to  exceed  any  made  by  others  of  a  foot  longer  (with  whom  it 
is  supposed  he  is  in  fee) ;  this  is  to  advise  all  gentlemen  to  be 
cautions,  the  said  gunsmith  not  daring  to  engage  with  any 
artist  in  town,  nor  ever  did  make  such  an  experiment  (except 
out  of  a  leatber-gun),  as  any  gentleman  may  be  satisfied  of  at 
the  Cross-Gunt  in  Long  Acre."  It  was  moved  in  arrest  of 
judgment,  that  this  was  no  libel ;  and  that  if  one  tradesman 
will  pretend  to  be  a  greater  artist  than  others,  it  is  lawful  for 
them  to  support  their  own  credit  in  the  same  way ;  and  the 
court  held,  that  if  the  defendant  had  gone  no  farther  than 
that,  he  would  not  have  been  chargeable  ;  it  might  be  law- 
ful for  other  tradesmen  to  advertise  that  they  made 
guns  as  good  as  he,  but  they  ought  not  to  say  he  is  no 
artist,  which  they  plainly  did,  by  saying  that  he  dared 
not  engage  with  any  artist,  and  by  advising  gentlemen  to 
be  cautions  of  him:  that  the  law  had  always  been  very 
tender  of  the  reputation  of  tradesmen,  and  therefore  words 
spoken  of  them  in  the  way  of  their  trade  would  bear  an 
action,  which  would  not  be  actionable  in  the  case  of  private 
persons ;  and  if  bare  words  were  so,  it  would  be  stronger  in 

(->)  Clay  T.  BoberU,  9  Jor.  (H.  S.)       1  F.  i  F.  559. 
Geo.  is)  Biuitll   T.   JfetctM  (1896),    12 

(/)  £t}/tiifanda>iMherv.y«uicomb,      Times  L.  R.  196. 
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the  case  of  a  libel  in    a   public  newspaper,    vhich    is    bo  cbaptrbvi. 
diffusive  {h). 

And  pitblicatioDB  falsely  and  maliciouely  disparf^ing  articles  Libek  an 
and  goods  which  a  tradesman  manufactures,  or  vends,  are  ^j^ti^toUie 
actionable  if  special  damage  ensues.    But  an  imputation  that  good*  the; 
the  goods  of  a  tradesman  aro  bad,  is  not  actionable,  if  made  ^%aa. 
bon&fide  and  in  truth.    Nor  is  a  public  caution,  inserted  in  a 
newspaper,  imputing  that  a  certain  invention  is  different  to 
what  the  inventor  represents  it  to  be;    unless  falsely   and 
maliciously  made  (i)-    But  if  the  imputation  were  against  the 
plaintifiF  as  a  manufacturer,  or  a  tradesman,  to  the  effect  that 
he  is  in  the  habit  of  manufacturing  or  selling  goods  which  he 
knows  to  be  worthless,  or  bad,  it  would  be  a  libel  upon  him 
personally  {k) ;  and  this  case  shows  the  distinction  between  an 
imputation  on  the  goodt  oE  a  tradesman,  which  is  not  actionable 
without  special  damage ;  and  an  imputation  on  the  tradesman, 
personally,  which  may  be  actionable  though  no  special  damage 
be  proved. 

And    accordingly    no    action    will    lie  for   an   imputation  Duparaging 
(whether  by  advertisement  or  otherwise)  to  the  eflfeot  that  the  ^^H^tw' 
commodities  of  a  certain  tradesman  are  of  an  inferior  quality  u  to  com- 
to  those  of  another ;  although  the  imputation  be  untrue  and  ^qi^" 
special  damage  be  alleged  (0-    It  has,  however,  been  held  on 
demorrer,  that  to  print  and  publish  of  a  tradesman,  falsely 
and  without  lawful  occasion,  that  the  goods  in  which  he  trades 
are  inferior  in  quality  to  similar  goods  in  which  his  rivals 
trade,  is  actionable  if  special  damage  reBult(Tn). 

"Where  the  jury  found  that  the  words  complained  of  were 
not  only  a  disparagement  of  the  plaintiffs'  goods,  but  were 
also  defamatory  of  the  plaintiffs  in  their  business ;  and  were 
published  maliciously,  the  verdict  of  the  jury  was  upheld  (n). 
But  a  mere  puffing,  or  statement,  by  a  trader  that  his  own 
goods  are  superior  to  those  of  another  trader,  even  if  untrue 

(A)  Harmaa  v,  DtUng,  2  Str.  898  ;  (A)  Erant  v.  Hatlow,  6  Q.  B.  624  ; 

1  BaraardisUiD,  289  and  138  ;  and  Bee  13  L.  J.  Q.  B.  (V.  S.)  120. 

Jrnner  t.  A'Beekrt,  L.  R.  7  Q.  B,  11.  (Z)  Yming  and  othr.ri  v.  Macrm,  3 

(t)  It  hat  been  held  inaii  American  B.  Jc  S.  264  ;  32  L.  J.  Q.  B.  6. 

case,  that  fair  and  reasonable  com-  (ni)  The  Wr»Um  Gtuntiet  Manwre 

mentB,  however  seTere  in  terms,  may  Co.  v.  Lawe»  Chemical  itaanm  0>.,  43 

be  published   in    a   newspaper    con-  L.  J.  Ex,  171  ;  L.  R.  9  Ez.  218. 

ceroing  anything  which  is  made,  by  (n)  Linotype  Co.  {Appi.)  and  BrUiih 

itaowoer,  a  tnbject  of  public  exhibl-  Empire Typetetting ^o.,  Co.{Betpi),l5 

tko  ;  and  are  privileged  in  the  absence  T.  L.  B.  S24  (H.L.)   affirming  jodg- 

of  actual  malice.     6<iU   t.   PsUi/er,  ment  of  C.A.,  and  the  niling  of  Loid 

122  Mass.  ^35  ;  23  Am.  B.  322.  Russell,  L.C.J,,  at  Nisi  Prius. 
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.  and  the  cause  of  loas  to  the  other  trader,  gives  no  caaee  of 
action  (o).  But  where  there  is  proof  of  special  damage  trace- 
able to  a  wrongful  itnputatioo  upon  the  goods  of  a  trader,  and 
that  imputation  is  made  maliciously,  a  cause  of  action 
arises  (p). 

In  the  absence  of  proof  of  special  damage,  malice  of  the 
defendant,  and  that  the  statements  pablisbed  are  untrue,  the 
action  cannot  be  sustained  {q). 

Where  the  defendants,  who  were  manufacturers  of  cattle 
food,  issued  an  advertisement  in  various  newspapers,  and  a 
circular  to  their  customers,  warning  them  against  the  coarse 
pursued  by  the  plaintiffs  (who  were  also  manufacturers  of 
cattle  food)  "in  seeking  to  foist  upon  the  public  aD  article 
which  they  pretend  is  the  same  as  that  manufactured  by  the  late 
Joseph  Thorley ; "  both  advertisement  and  circular  were  held 
to  be  libels  on  the  plaintiffs,  in  the  way  of  their  trade,  and 
calculated  to  do  them  injury  in  their  business,  as  impatiog 
that  they  were  foisting  a  fictitious  article  on  the  public  (r). 

But  where  the  plaintiff  was  the  proprietor  of  a  special  food 
for  infants,  which  he  sold  in  bottles  enclosed  in  wrappers  bear- 
ing the  words  "  Mellin's  Infant's  Food,"  the  defendaDt,  a 
chemist,  was  in  the  habit  of  selling  the  plaintiff's  food  to  the 
public,  bat  being  himself  the  proprietor  of  another  food  called 
"  Dr.  Vance's  Food  for  Infants  and  Invalids,"  he  pasted  on  to 
the  wrappers  of  Mellin's  food,  labels  asserting  the  superiority 
of  Dr.  Vance's  food  to  all  others.  In  an  action  for  libel  upon 
the  plaintiff's  goods  and  claiming  an  injunction ;  there  boing 
no  proof  that  the  statement  was  untrue  and  no  evidence 
of  special  damage,  it  was  held,  that  the  action  was  not 
maintainable,  and  that  no  injunction  should  be  granted  (b). 

A  physician  may  sue  for  an  injury  to  his  reputation  by  a 
vendor  of  quack  medicines,  advertising  falsely  and  without  the 
permission  of  the  physician,  certain  pills  as  having  been  pre- 
pared by  the  latter  {()• 

So,  too,  an  author  may  maintain  an  action,  for  injury  to  his 


(o)  Hvbbiick  4-  Sa»>,  Ltd.  v.  Wilkin- 
ton  and  otkeri,  C.A.  (1899),  1  Q.  B.  66. 

(p)  AUoa  V.  MUlar't  A'arri,  ^-e. 
0W>4),  21  T.  L.  R,  30;  Lyne  v. 
XicholU  (1906),  T.  L.  R.  86,  cor. 
Swiufen  Eady,  J. 

(})  Boyal  Baking  Poicder  di.  y. 
Wrigkt  (1900).  H.  L.  App,  18  Rep. 
Fat.  Cas.  96. 


(r)  TAartey't  OUtU  Ibod  £>,  ». 
ITauam,  14  Cb.  D.  7S3,  782. 

(()  WhiU{App.)a>idJHtUin{St*p.i. 
(1896),  Ap.CiiB.  154  ;  Lyiui  r.  .Vieh.4U 
(1906),T.  L,  B.  86,  cor.  SwinfcQ  Kady,  J. 

(()  Clarkl.fWemaH,  11  Beai.  117: 
but  Bee  Oanham  t.  Jmut,  2  V.  J:  B. 
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reputation  as  a  barrister-at-law  and   aathor  of  a  law-work,  Chutm  vi. 
against  the  pablisher  of  a  new  edition,  containing  errors  and 
inaccuracies  in  law  and  reasoning ;  such  new  edition  falsely 
purporting  to  have  been  edited  by  the  author :  and  this  too, 
although  the  publisher  be  the  owner  of  the  copyright  (w). 

A  person  may  also  be  liable  to  an  action  for  a  libellous  Libeii  on 
publication  on  the  property  of  another  ;  particularly  where  the  p^*X£J^ 
subject-matter  of  the  libel  is  that  by  which  the  other  obtains 
his  livelihood :  as  in  the  case  of  a  newspaper,  by  imputing  that 
it  is  "  the  most  vulgar,  ignorant,  and  scurrilous  journal  ever 
published  "  and  that  "  it  is  the  lowest  now  in  circulation ;  and 
we  lubmit  the  fact  to  (he  consideration  of  advertisert."  Lord 
Kenyon,  C.J.,  ruled,  that  the  latter  words  were  actionable  as 
affecting  the  sale  of  the  paper,  and  the  profits  to  be  made  by 
advertising  (,x).  So  too,  an  imputation  on  a  rival  newspaper, 
accusing  the  other  of  inserting  spurious  advertisements,  is 
libellous  of  the  proprietor  (j).  So  also  an  imputation  on  a 
newspaper,  that  it  had  a  column  for  the  advertisements  of 
quack-doctors  and  usurers ;  w&s  held  defamatory  of  the  pro- 
prietors, and  actionable  without  proof  of  special  damage  (z). 
And  80  also  where  the  defendants  published  an  article  in  their 
own  newspaper  referring  to  the  plaintiff's  newspaper  as  "  The 
Evening  Ananias  "  (a). 

An  to  the  procedure  againit  libellers. — The  law  allows  of  two  Proc»]Dre 
principal  means  of  redress  against  the  publisher  of  a  libel :  ^^J^ 
one  by  indictment  or  criminal  information,  the  other  a  civil 
proceeding  by  action  at  law. 

The  proceeding  by  indictment,  or  by  criminal  information.  By  indietmsnt 
is  for  the  public  offence :  for  every  libel  has  a  tendency  to  a  infoJJ^oD. 
breach  of  the  peace,  by  provoking  the  person  libelled  to  break 
it ;  which  offence  Is  the  same  (in  point  of  law)  whether  the 
matter  contained  be  true  or  false  (b) ;  and  until  the  year  1843, 
the  defendant,  on  an  indictment,  or  information,  for  publishing 
a  libel,  was  not  allowed  to  allege  the  truth  of  it  by  way  of 
justification  (c).      But  by  the  Libel  Act,  1843  (6  &  7  Vic. 

(.B)  Archbold  y.   Sioeet,   I   Moo.  k  Ap,  Cna.  281 ;  GS  L.  J.  P.  C.  C.  106. 

Rob.  162  i  S.C.  ft  P.  219.  (i)  3  Blac.  Com.  126. 

{x)  Heriet  v.  Sttuirt.  1  Esp.  437.  (c)  6  Rep.  125,  the  4th  resolution  in 

(y)  Latimer    t.    Weitent    JHormti^  the  case  De  Libellii  FamciU  ;  Lai^ 

Xew*   Co.,    2S    L.   T.   N.   S,   i4,   per  v.  aatton.   Hob.   253 ;    JSa  JTinj   t. 

Brett,  J.  BJckertoic,   Str.  498  ;   Kgeet  Law  ot 

{i)  RiMP-ll  V.    Webtter,   23   W.   B.  Libels,  by  a  Gentleman  of  the  Inner 

59.  Temple  {17fi5),  p.  Ifi  ;  Bac.  Abr.  Lib. 

(.a)  Australiaa  ^atotpaper  Co.,  Ltd.  (A.)   6 ;   and  E.   v.   Bardm,  4  B.  & 

(,App.y,  and  Sennett  iBetp.')   (1894)  Aid,  96. 
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Chambb  VI.  e.  96,  B.  6),  on  the  trial  of  any  indictment  or  information  for 
.a  libel,  the  defendant  having  pleaded  such  plea  as  therein 
mentioned,  the  trath  of  the  matter  charged  may  be  inquired 
into,  but  will  not  amount  to  a  defence  unless  it  was  for  the 
public  benefit  that  the  matter  charged  should  be  published. 

Where  the  matter  ia  not  actionable  except  on  proof  of  special 

damage,  it  cannot  be  the  subject  of  an  indictment.     And  where 

there  ia  a  lawful  excuse,  (termed  "  a  privileged  occasion,")  for 

writing  and  publishing  what  would  otherwise  have  been  a  hbel, 

it  ceases  to  be  a  libel  altogether. 

By  ictioii  M        The  civil  proceeding  ia  by  action  at  law  to  repair  the  party 

in  damages  for  the  injury  done  him.    The  defendant  might 

always  in  this  form  of  action,  as  for  words  spoken,  justify  the 

truth  of  the  matter  published,  and  show  that  the  plaintiff  had 

received  no  injury  therefrom  (d).    But  although  defamatory 

matter  be  really  true,  it  may  nevertheless  be  a  libel  in  a 

criminal  court ;  and  the  truth  may  be  an  aggravation,  or  may 

not.    In  a  civil  court,  however,  if  the  defamatory  matter  is 

true,  the  plaintiff  cannot  recover  damages  in  respect  of  it,  if 

properly  pleaded  in  justification,  so  as  to  give  the  plaintiff 

distinct  notice  of  the  defence  intended  to  be  relied  on. 

PriTilege,  as         Privileged  communications. — The  law  of  privilege  as  apphed 

defuLtoTT      ^  defamatory  communications,  whether  slanderonsor  libellous, 

inmaiDDiw-     jg  of  two  classes, — absolute  and  conditional. 

1.  Absolute  privilege. — Defamatory  communications  tbatare 
absolutely  privileged  are  those  made  in  the  coarse  of  judicial 
and  parliamentary  proceedings. 

2.  Conditional  privilege.— ^Detam&toxy  communications  thai 
are  conditionally  privileged  are  reports  of  judicial  and  parlia- 
mentary proceedings  ;  newspaper  reports  of  the  proceedings 
of  public  meetings ;  and  defamatory  communications  made 
by  persons  in  the  discharge  of  social  or  other  duties,  private 
or  oEBcial,  to  all  of  which  the  occasion  and  circumstances 
under  which  they  are  reported,  made,  or  published,  supply  a 
conditional  defence ;  dependent  in  the  one  case  on  the  fairness 
and  accuracy  of  the  report ;  and  in  the  other,  on  the  absence  of 
maHce  in  the  party  making  or  authorising  the  making  of 
the  same. 

Qenarai  And  therefore  the  publication  of  a  defamatory  communica- 

B^""^"!""    tion,  whether  verbal  or  written,  can  only  be  justified  or  excused, 
pnbiiaition  ot  on  oue  Or  other  of  the  following  grounds,  (viz.) — 

defamalorj 
matter  ma; 
be  ezcoMcl.  (d)  Uol),  253  ;  11  Hod.  99 ;  3  Blac.  Com.  126. 
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1.  That  it  was  a  commanication  made  id  the  course  of  a  Camu  vi. 
jadioial  or  a  parliamentary  proceeding. 

2.  That  it  was  a  fair  and  accurate  report  of  a  judicial 
proceeding  publicly  heard  belore  a  Court  exercising  judicial 
authority. 

8.  That  it  was  a  fair  and  accurate  report  of  proceedings  in 
parliament. 

4.  That  it  was  a  communication  made  on  a  lawful  occasion 
upon  a  matter  of  public  interest ;  and  the  publication  of  which 
was  for  the  public  benefit. 

5.  That  it  was  a  commanication  made  on  a  lawful  occasion, 
by  a  person  standing  in  a  privileged  position,  in  the  discharge 
of  some  duty,  public  or  private,  legal,  social,  or  moral. 

6.  That  the  communication  was  true. 

Bat  the  latter  will  be  no  defence  to  an  Indictment  or  a 
Criminal  Information,  unless  there  be  a  plea  on  the  record  (in 
accordance  with  the  statute  (e) )  to  the  eEFect  that,  it  was  for  the 
public  benefit  that  the  communication  should  be  published. 

The  limits  and  conditions  attached  to  these  several  defences 
will  be  fully  treated  of  and  explained  in  subsequent  chapters. 

H  6  4:  7  Vic.  c.  96,  a.  6. 
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CHAPTER  VII. 

PABT    I. 


PUBUCATI0N8  MADB  IN  THE  COURSE  OF  JUDICIAL 
PROCEEDINGS. 


occasion;  absolute  privilege. 


Greandl  of  priviUgt  and  ruU  aflaic 

Pritilegt  ofJudget  of  Caurti  ofStcorA. 
Of  Chairman  of  Quarter  Settion*. 
O/Covnty  CavHJvdgn. 
Of  CBTinur  at  an  Ingueii/. 
JuiHcet  at  Petty  Settiom. 
Defamatm-y  obterraliom  by  ttrangerii. 
Pririlege  of  Juron,  Saiterf,    Prete- 

cvtort,  and  ComplainaMt. 
Defamatury  ttatem&tti  in  thu  ctntrte  of 

orimiiml  proceedingt. 


yritU^e  of. 

rolttHlary    aiid    irreltraitt 
by. 

Defamatory  matter  in  a_ffidariti,  Sjc. 
ScandalifHt  and  irrelerant  allegatii<iu, 

how  dealt  icUli. 
1^  Wun'ii  ry  and  esetra-jndieial  a_fida  ritt, 
Pririlege    if   ipei^eli    "f   Covatrl,  or 

Solicitor,  at  adroeate. 
Svmmary  of  auikoriiiei. 


CBirrsB  vu.  As  to  defamatory  Btatements  and  publications  made  in  the 
^""^^       regular  course  of  proceedings  in  coarts  of  justice ;    by  the 

GrouDda  of       general  policy  of  the  law,  the  occasion  is  such  that  it  not  only 

pnriege.  repels  the  presumption  of  malice,  but,  as  it  appears,  excludes 
all  evidence  of  malice,  and  allows  the  occasion  and  circum- 
stances to  supply  an  absolute  and  peremptory  bar  to  an  action 
or  prosecution  for  slander  or  libel  in  respect  of  any  sucii 
statements  or  publication.  And  the  reason  is  founded  on  the 
principle,  that,  "  the  law  will  rather  suffer  a  private  mischief 
than  a  public  inconvenience:"  and  that  persons  engaged  in 
the  administration  of  the  law,  and  those  who  seek  justice  in 
respect  of  wrongs  or  injuries  suffered,  or  give  evidence  as  to 
any  such,  or  make  defence  thereto,  may  not  be  deterred  from 
so  doing  by  the  tear  of  being  harassed  by  actions  or 
prosecutions  for  defamation  in  respect  thereof. 

Bnie  of  kw         And  accordingly  the  law,  without  regard  to  the  question  of 
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intention,  and  on  grounds  of  obvious  policy,  tepels  the  claim  Chapikk  vii. 

to  damages  in  respect  of  any  pablication,  whether  oral  or        ' 

written,  made  in  the  ordinary  course  of  a  judicial  proceeding, 
civil  or  criminal.  And  this  rule  applies  to  judges,  juries, 
witnesses,  suitors  and  parties,  in  respect  of  anything  stated 
by  them  in  the  course  of  any  such  proceeding.  And  the  rule 
extends  to  military  men,  presiding  at  a  military  court  of 
inquiry,  or  called  before  the  same  for  the  purpose  of  testifying 
there  to  matters  of  military  cognizance. 

Judges  of  the  Superior  Courts  of  law  and  equity,  of  Assize,  Pririiega  of 
of  Courts  o!  Oyer  and  Terminer  and  Gaol  Delivery,  of  Courts  ^^^^ 
of  Quarter  Sessions,  of  County  Courts,  of  other  Courts  of  lUcard. 
Becord,  of  British  Colonial  Courts,  and  of  Consular  Courts, 
are  not  liable,  either  civilly  or  criminally,  for  defamatory 
statements  made  liy  them  in  the  performance  of  their  judicial 
functions,  in  the  administration  of  justice  (a).  And  the 
reason  given  in  Coke's  Beports,  why  a  judge,  for  anything 
done  by  him  as  judge,  shall  not  be  drawn  in  question  before 
any  other  judge,  is,  that  the  king  himself  delegates  his  power 
to  his  judges,  who  have  the  custody  and  guard  of  the  king's 
oath  :  and  as  the  judges  of  the  realm  have  the  administration 
of  justice  under  the  king,  to  all  his  subjects,  they  ought  not 
to  be  drawn  into  question  for  any  judicial  proceedings  before 
them  tending  to  the  slanderof  the  justice  of  the  king; for  such 
would  tend  to  the  slander  of  the  kin>;  himself ;  and  therefore,  the 
king  himself  shall  take  account  of  it ;  and  the  j  udges  ought  only 
to  make  answer  before  the kinghimself  (6),  and  theparliament(c). 

It  has,  indeed,  been  held  that  whatever  is  saiil,  however 
false  or  injurious  to  the  character  or  interests  of  a  complainant, 
by  judges  upon  the  Bench,  whether  in  the  Superior  Courts  uf 
law  or  equity,  or  in  County  Courts,  or  Sessions  of  the  Peace, 
by  counsel  at  tlie  bar  in  pleading  causes,  or  by  witnesses  in 
giving  evidence,  or  by  members  of  the  legislature  in  either 
House  of  Parliament,  or  by  ministers  of  the  Crown  in  advising 
the  Sovereign,  is  absolutely  privileged,  and  cannot  be  inquired 
into  in  an  action-at-law  for  deFamation. 

(n)  Floyd  T.  Barker,  12  Co.  Eep.  p.  395. 

2t ;  Rest  v.  mtiwner,  Lofft,  ha  ;  Fray  (V)  12  Co.  Rep.  25. 

^.BlackJntm,  3B.&3.576;  MilUr-^.  (c)  By  the  Act  of  Settlement,  1 2  i;  1 3 

Hopt,    infra ;    Seott     v.     Stamjield,  Wm.  3,  c.  2,  the  judges  are  to  hold 

'"{fra;   Haggard  v.   Pelicier    Friret,  their  commiasiona  "  guamdiu  te  bene 

P.  C.  (1892),  A.  C.  61  ;  and  Bee  Yatei  gameriTU, ; "  but,  "  upon  the  address  of 

Y.  LaJuixg,  5  Johns.  Amer.  Rep.  282,  both  Houses  of  Parliament,  it  may  be 

and  8.  C.  in  Court  at  Error,  vol.  9,  lawful  to  remoTe  them." 
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Censure  of 
CoudmI  b; 


PriTilege  of 
Churman  of 

SesBiooB. 


Immunitj  of 
Jaiilgca  of 
Coast;  Oootta. 


But  a  judge  may  be  impeached  if  be  acta  malicionaly, 
oppreBsively,  or  mth  partiality,  in  violation  of  bis  oath  (ti). 

In  a  Scottish  case,  on  appeal  to  the  House  of  Lords  («),  it 
was  held,  that  an  action  for  damages  would  not  lie  against  a 
Supreme  Judge  for  a  defamatory  censure  passed  by  him,  whilst 
acting  in  his  judicial  capacity,  on  a  counsel  practising  at  the 
Bar,  and  engaged  in  the  cause  then  before  the  Court ;  altboogfa 
the  censure  was  made  injuriously,  and  from  motives  of  private 
malice  (/).  But  on  this  caSe  being  referred  to  by  Blackburn,  J., 
in  the  Court  of  Queen's  Bench,  Cockburn,  L.C.J.,  observed, 
"  I  am  reluctant  to  decide,  and  will  not  do  so  until  the  question 
comes  before  me,  that  if  a  judge  abuses  his  judicial  office,  by 
using  slanderous  words  maliciously  and  without  reasonable  and 
probable  cause,  he  is  not  to  be  liable  to  an  action  "  (jj). 

Where  a  chairman  of  Quarter  Sessions  told  tbe  grand  joiy 
they  were  "  a  seditious,  scandalous,  corrupt,  and  perjured 
jury ;  "  on  an  indictment  being  preferred  against  the  chairman, 
motion  was  made  to  quash  it ;  when  Lord  Mansfield,  C.J.,  said 
if  no  precedent  could  be  found  for  such  a  proceeding  he  shoold 
order  it  to  be  quashed  immediately  ;  (and  it  would  appear  that 
none  was  found) ;  and  that  learned  j  ndge  observed,  that  neither 
party,  witness,  counsel,  jury,  nor  judge  can  be  put  to  answer 
civilly  or  criminally  for  words  spoken  in  office :  that  if  the 
words  spoken  are  opprobrious  or  irrelevant  to  tbe  case,  the 
court  will  take  notice  of  them  as  a  contempt  {h).    ' 

And  where  the  defendant,  a  county  court  judge,  said  of  the 
plaintiff,  who  was  an  accountant  and  scrivener,  "  You  are  a 
harpy  preying  on  tbe  vitals  of  the  poor:"  the  defendant 
pleaded  in  effect  that  he  was  the  judge  of  a  certain  conn^ 
court,  and  at  the  time  when  he  spoke  the  words,  was  acting 
in  his  capacity  as  such  judge,  and  was  hearing  and  trying  a 
cause,  in  which  the  now  plaintiff  was  defendant,  and  tbe 
hearing  and  determination  of  which  was  within  bis  juris- 
diction ;  and  that  during  such  trial  he,  in  his  capacity  as  such 
judge,  spoke   the  words  complained  of.     To  this  plea  the 

have  been   privileged.     Jbid.  2 


(d)  I'irfe  Impeachment  of  Scroggs, 
L.C.J.,  8  How.  St,  Tr.  1G3,  198  ;  and 
ride  Steph.  Dig,  Cr.  L.  p.  72. 

(e)  .Viller  v.  Jlajie,  2  Shaw,  App. 
Cas.  !25  ;  Bojd  Kinnear'a  Dig.  H.  L. 
0.18.96. 

{/)  It  appears,  however,  from  the 
judgnieiit  of  the  House  of  Lords,  that 
it  the  Etatemeot  complained  of  bad 
been  made  eitra-judioially  it  would 


Shaw,  145. 

(j)  l!ioma»  T.  C'lliirtm,  infra;  and 
see  also  per  Lord  Denman,  C.J., 
KendiXUm  v.  Maltby.  infra;  and  per 
Channell.  B.,  iS-««T.  StaM/ieM,  iii>ii.  , 
Anil  per  Cockburn,  L.C.J .,  in  Daiokia 
y.  Paiilrt.  9  B.  4  S.  799. 

(/()  Ilet  V.  Skimer,  Lofft.  oj. 
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plaintiff  replied — that  the  words  "^ere  spoken  and  publiBhed  Cbjipub  tii. 
falsely  and  maliciously,  and  without  any  reasonable,  probable,  ^L^ ' 
or  justifiable  cause,  and  without  any  foundation  whatever,  and 
not  bond  fide  in  the  discharge  of  defendant's  duty  as  sucli 
jadge,  and  were  irrelevant  and  impertinent  to  the  matter 
before  him,  aa  the  defendant  wall  knew.  Upon  demurrer  to 
the  replication,  judgment  was  given  for  the  defendant ;  and  it 
was  held,  that  no  such  action  would  lie  {i). 

And  a  coroner,  whilst  holding  an  inquest,  ia  not  liable  to  an  Of  coroner  &t 
action  for  defamatory  words  used  by  him  in  his  address  to  the  *°  ""*""* 
jury,  with  reference  to  the  conduct  of  a  surgeon  who  attended 
the   deceased ;    although   the    words  be  spoken  falsely  and 
maliciously  (k). 

But  the  immonity  of  judges  and  others  in  the  administration  Qoau^ndicist 
of  justice,  for  anything  said  or  done  by  them  in  the  regular  coantj 
course  of  judicial  proceedings  does  not  extend  to  members  ota  CoaneQ. 
County  Council  elected  under  the  Local  Government  Act,  1868  : 
and  therefore,  where,  at  a  meeting  of  the  London  County 
Council  held  for  the  purpose  of  hearing  applications  for  music 
and  dancing  licences ;  upon  the  plaintiffs  applying  for  a 
renewal  of  their  licence,  the  defendant,  a  member  of  the 
Council,  stated,  as  his  reason  for  voting  against  the  granting 
of  the  licence,  that  he  had  seen  an  indecent  performance  on 
the  stage  at  the  Aquarium.  In  an  action  by  the  plaintiGfs  in 
respect  of  such  statement,  as  a  slander  upon  them  in  the  way 
of  their  business ;  it  was  held,  that  there  was  no  absolute 
privilege  in  the  defendant  as  a  member  of  the  County  Council 
engaged  at  the  time  in  the  administrative  duties  of  bis  ofBce, 
as  to  anything  said  by  him  in  the  course  of  such  duties;  that 
the  occasion  conferred  a  qualified  privilege  only,  dependent  on 
the  absence  of  express  malice :  and  the  verdict  and  judgment 
for  the  plaintiff  with  damages  were  upheld  (/). 

In  the  case  of  justices  of  the  peace  at  petty  sessions  it  has  Jiuticei  of  iiio 
been  held,  that  it  is  only  whilst  they  act  within  their  juris-  seE^De,  '  ^ 
diction  that  the  privilege  applies  (»()■ 

Where  a  magistrate,  at  the  close  of  the  business  in  a  London  When  not 
police  court,  directed  the  attention  of  the  newspaper  reporters  jqj"^'i° 
to  a  handbill  issued  and  circulated  by  a  rag  and  bone  dealer ;  "P^'ty 

(i)  Scott  T.  Slaiufield,  L.  R.  3  Ex.  (iinii(ei)  t.  J'ariia»im(1892),  1  Q.  1). 

220 ;  37  L.  J.  Ex.  155  ;  18  L.  T.  (N.  S.)  431  ;  61  L.  J,  -109. 

uja,  Ei.  (m)  MilUr  v.  Seare,  2  Sir  W.  Bine. 

(*)  Thoma*  T.  ChuHon,  2  B.  i  8.  Rep.  1141-6  ;  KendilUm  v.  Maltby,  I 

4T5  ;  31  L.  J.  Q.  B.  139.  Car.  &  Mar.  402  ;  2  Moo.  &  Rob.  440. 

(2)  Royal   Aquarium,   ^c,    Society 
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CuATTiB  VII  the  magistrate  stigmatiBed  the  haodbill  as  most  pernicious 

'       in  its  effects,  and  as  offering  great  inducements  to  servants 

to  rob  their  masters :  it  vas  held,  that  althongh  a  report 
in  the  newspaper,  containing  comments  on  the  handbill, 
was  privileged,  yet  the  remarks  by  the  m^istrate  were  not, 
for  they  were  not  made  with  reference  to  any  matter 
brought  before  him  in  court,  and  were  wholly  irrelevant 
to  the  business  :  the  statement  by  the  magistrate  stood,  there- 
fore, on  the  same  footing  as  if  made  by  any  private 
individual  (n). 

A  Jnstice  of  the  Peace  is  acting  in  his  judicial  capacity  when 
sitting  to  administer  the  Lunacy  laws,  under  the  provisions 
of  the  Lunacy  Act,  1690 ;  and  therefore,  defamatory  replies  to 
r^uisitions  made  in  the  course  of  such  a  proceeding  are 
absolutely  privileged  (o). 
Juiiccs  acting     It  was  held  in  a  recent  case  that  a  magistrate  (or  Jnstice  of 
c^p^^       the-  Peace)  presiding  at  a  Court  of  Summary  Jurisdiction,  ia  a 
"  Judge "  within  the  meaning  of  the  rule  that  defamatory 
observations  made  by  him  in  the  course  of  his  judicial  duties 
are  not  actionable,  though  made    maliciously  and   without 
reasonable  or  probable  cause  (p). 
Chief  Coii>  Where  the  magistrates  of  a  borough,  with  the  object  of 

f'^**'*'' ^P!"*'  facilitating    the    business   at  the  general  annual  licensing 
of.  meeting,    directed  the  head  constable  to  issue  to  persons 

applying  for  the  same  and  having  business  at  the  meeting,  a 
copy  of  bis  report,  which  contained    remarks    as    to    his 
objections  to  the  renewal  of  certain  licences :   in  an  action 
against  the  head  constable  for  libel  contained  in  his  report 
upon  the    plaintiffs'    house,    charging    the    plaintiffs  with 
improper  conduct  on  their  licensed  premises ;  it  was  held,  that 
in  the  absence  of  malice,  the  occasion  of  issuing  copies  of  the 
report  as  directed  by  the  magistrates  was  privileged  [q). 
Defamatarr         Defamatory     observations    upon     suitors,    complainants, 
obKrvatinns  id  accused  persons,  and  others  in  attendance  before  the  court. 
Justices'  if  made  by  persom  other  than  those  whose  duty  calU  upon  tkfm 

'^^"^  '•  t-  make   them,  are  not  privileged.      And  so,  where,  on  the 

investigation  of  a  charge  before  the  Lord  Mayor  in  his  magis- 
terial capacity,  an  observation  was  made  in  open  court  by  his 

(n)  Paritf.  Lery,  9  C.  B.  S.  S.342  ;  (p)  Laws. LUu.vllyn,\  K.B.  (1906) 

30  L.  J,  C.  P.  U  ;  and  see  McGrrgar  C.  A.  4B7. 

V.  Tkieailia,  3  B.  4  t\  24.  (?)  Andreuv  and  atiether   t.   X'ft 

(if)  Hodtva    and   anM^   v.  Pam,  Bawer  (1895),  1  y.  B.  888 ;  64  L.  J. 

('.  A.  (1899),  1  Q.  B.  455.  53fi. 
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chief  cldrk,  reflecting  on  the  character  and  conduct  of  the  Cuimt  vii. 
accused,  the  obeervation  w&b  held  to  be  altogether  unwarranted,      **'"  '• 
and  the  aame  as  if  made  by  any  bystander  in  the  court  (r).  i,,gtnmiwra 
So,  too,  a  defamatory  statement  made  by  a  bystander  at  a  and  hj- 
coroner's  court,  during  an  inquest,   is  not  privileged  :    and """  "* 
therefore,  a  report  containing  such  statement  cannot  be  justified 
as  a  fair  report  of  judicial  proceedings,  nor  as  part  of  such 
proceedings  (s). 

No  proceeding,  either  civil  or  criminal,  can  be  taken  against  Fririie^'e  of 
grand  jurors  in  respect  of  the  discharge  of  their  functions  as  ■''"^™- 
such  in  inquiring  into,  finding  and  returning  bills  or  indict- 
ments ;  nor  against  special,  petite,  or  common  jurors,  in 
respect  of  their  findings  and  verdicte,  or  otherwise  in  relation 
to  the  discharge  of  their  duties  as  jurors  (0-  So  it  has  been 
held  that  no  presentment  by  a  grand  jury  can  be  a  libel,  not 
only  because  persons  who  are  supposed  to  be  returned  without 
their  own  seeking,  and  are  sworn  to  act  impartially,  shall  be 
presumed  to  have  proper  evidence  for  what  they  do ;  but  also, 
because  it  would  be  of  the  utmost  ill  consequence  in  any  way 
to  discourage  them  from  making  their  inquiries  with  that 
freedom  and  readiness  which  the  public  good  requires  (u). 

In  an  action  ot  slander  for  imputing  insolvency  to  the  plain-  Q„„d  j„^ 
tiff  in  his  business  of  a  contractor  for  the  repair  of  roads,  it  ?",.".'),"?^ 
appeared  that  the  alleged  slander  was  spoken  by  the  defendant 
as  a  grand  juror  of  the  county,  when  acting  in  that  capacity  in 
the  fiscal  business  of  the  county,  with  reference  to  applications, 
then  under  the  consideration  of  the  grand  jury,  for  the  execu- 
tion of  certain  county  works,  viz.,  the  repair  of  roads  and 
bridges ;  that  the  plaintiff  was  concerned  in  one  of  the  appli- 
cations as  proposed  contractor,  and  iu  others  as  proposed 
surety.    It  was  held,  that  the  occasion  was  privileged  (:r). 

All  applications  made  in  the  regular  course  of  justice,  to  pHriiwe  at 
judges,  justices  of  the  peace,  and  other  lawfully  constituted  S"'*"f*.  Fro- 
tribunals  of   justice,  by  parties   seeking  redress  for  wrongs  hihI  Cou- 
and  injuries  done  to  them,  their  property  or  estate,  ai'ej|j„™^'" 
privileged,  though  they  be  defamatory,  and  even  false  and  JubUc«. 
malicious.    The  reason  given  for  which  is,  that  if  actions  for 
defamation  should  be  permitted  in  such  cases,  those  who  have 

(r)  IhUselv.  mffhle!/,i  Bi:^.¥!.C.  (u)  6  BftC.  Ab.  lit.  Libel,  p.  202; 

Wil  ;  and  see  Malimmi  v.  BaHley,  3  Moor,   627  ;   Haw.  P.  C.  c.  73,  a.  8  ; 

Camp.  212.  Lofft.  55. 

(*)  Lyiuim,  V.   amaing,  G  L.  R.  Ir.  (j;)  LittU  v.  Pumenty,  7  Ir.  R.  C.  L. 

<Ex.  D.),  259.  5U. 

(0  fiAsFiu.  N.  B,116,  D. 
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Chaptgs  tii.  JQBt  eanee  of  eomplaint  would  not  dare  to  complain  for  fear  of 

^^       infinite  vexation  (y). 
Doramatory  ^  efiminal  piosecutiona,  it  seems  also  to  ba  perfectly  well 

eBtablished,  that  no  action  will  lie  for  any  defamatory  matter 
disclosed  in  the  course  of  such  proceedings ;  but  that  the 
PTOMMings.  party  must  seek  his  remedy  by  action  for  a  malicious  prosecu- 
tion, or  by  special  action  on  the  caae  founded  upon  the  whole 
of  the  circumstances  (z). 

Statements  to  a  constable  on  giving  a  person  in  charge,  if 
made  bond  Jide  and  without  malice,  are  privileged  (a).  But 
although  property  has  been  actually  stolen,  the  defendant 
is  not  warranted  in  the  communication  of  a  suspicion, 
which  in  fact  is  anfoonded,  except  for  the  purpose  of  legal 
inquiry  (b). 

But,  if  a  servant  summon  his  master  for  wages,  and  the 
master  in  his  necessaiy  defence,  utter  words  to  the  court 
imputing  felony  to  the  servant,  no  action  will  he  (c). 
FutiM  COD-  Parties  conducting  their  own  cases  in  courts  of  justice,  must 

oTO^^r^  do  so  with  decency  and  decorum  ;  for,  although  they  are  not 
do  BO  vith  supposed  to  be  BO  well  informed  as  counsel,  as  to  know  what 
dlSram!"^  is  strictly  relevant  and  what  irrelevant,  they  must  not  be 
inBulting,  nor  defiant  to  the  court ;  nor  may  they  attack  the 
characters  of  persons  not  before  the  court,  particularly  after 
being  warned  by  the  court  of  the  impropriety  or  irregularity 
of  so  doing.  And  where  the  defendant  was  indicted  for  the 
publication  of  a  blasphemous  libel,  and  on  his  trial  conducted 
his  own  defence,  which  he  read  from  a  written  paper,  in  the 
course  of  which  he  reviled  the  Christian  rehgion,  and  attacked 
the  characters  of  persons  not  before  the  court :  the  learned 
judge  warned  him  that  he  must  confine  himself  strictly  to 
matter  relevant  to  his  defence ;  but  as  he  persisted  in  the  same 
line  of  conduct,  the  learned  judge  imposed  several  fines  upon 
him  for  contempt  of  court.  He  afterwards  (by  comisel) 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  be  was 
intimidated  and  confounded  by  the  infiiction  of  these  fines,  and 
omitted  some  most  material  parts  of  his  defence.  But  the  court 
held  that  no  ground  was  shown  for  a  new  trial,  and  discharged 
the  rule  (d). 


(y)  See  4  Co.  Eep.  1* ;  Djer,  285  ; 
2  Ina.  228 ;  2  Buls.  629 ;  Godb.  3*0. 

(i)  10  Mod.  210,  219,  300,  Str.  691  ; 
Jfctm  T,  LamUt/,  Hutt.  113. 

(a)  Vide  JokiaoK  t.  Scant,  3  Eap. 


(fr)  Pmoell  T.  Flunk«t,  Cro.  Car.  52 : 
Smitk  t.  nodglin*.  Cro.  Car.  276. 

(c)  1n-lma»  t,  Duku,  i  Camp,  21 1 : 
MaiiUtm  T.  Clapkam,  I  Roll.  87,  pi.  1. 

(li)  The  Sing  T.  Sarutnt,  4  B.  ^ 
Aid.  335. 
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By  the  general  policj  of  the  law,  and  eis  an  expedient  to  Ohiithb  vii. 
the  dne  admiiiiatration  ot  jastice,  witnesaes  are  privileged  as      ^"* 
to  the  evidence  they  give,  and  aa  to  statements  they  make  in  Witnea««, 
the  Gonrae  of  their  examination  aa  witoesBes ;  such  atatements  ^""  *^  ° ' 
having  reference  to  the  inquiry  upon  which  they  are  called,  or 
required  to  give  evidence.     Thia  privilege  does  not  proceed  on 
the  ground  that  the  occasion  rebuta  the  prima  fcicie  preaunip' 
tion  of  malice ;  for  if  auch  were  the  ground,  evidence  of  express 
malice  would  remove    it    The  principle  is,  that  the  dne 
administration  of  justice  requires  that  witnesses  ahould  be 
permitted  to  give  their  testimony  free  from  any  fear  of  being 
harassed  by  an  action  on  an  allegation  whether  true  or  false, 
that  they  acted  from  malice  (e). 

Witnesses  are  not  free  agents ;  they  appear  in  court  in 
obedience  to  the  authority  of  the  law,  and  therefore  may  be 
considered,  as  well  as  jurors,  to  be  acting  in  the  discharge  of 
a  public  duty ;  and  though  the  law  requires  that  they  ahonld 
be  liable  to  a  prosecution  for  perjury  committed  in  the  course 
of  their  evidence,  or  for  conspiracy  in  case  of  a  combination  of 
two  or  more  to  give  falae  evidence,  they  are  not  responsible  in 
a  civil  action  for  any  reflections  thrown  out  in  deliveriag  their 
testimony  (/). 

An  inquiry  before  an  Ecclesiastical  Commission  appointed  witness,  in 
by  a  Bishop,  and  authorised  by  statute,  ia  a  judicial  tribunal ;  ?«"'^'*«"»' 
and,  therefore,  statements  made  by  a  wilness  in  the  courae  of 
such  inquiry  are  absolutely  privileged  {f^). 

And,  therefore,  no  action  will  Ue  for  defamatory  statements  No  Mtion  for 
made  by  witnesses  in  the  regular  course  of  any  judicial  pro-  ^^^^^[Jb, 
ceeding,  civil  or  criminal,  whether  such  statements  be  made  "' 
viva  voce,  or  by  affidavit  or  deposition ;  even  though  they  be 
false  and  malicious,  and  without  any  reasonable  or  probable 
cause,  and  the  plaintiff  sustain  damage  in  consequence.  In 
spite  of  repeated  attempts  to  break  in  upon  this  rule,  and 
notwithstanding  all  that  may  be  said  against  it,  the  rule  haa 
been  acted  upon,  and  firmly  adhered  to  from  the  time  of 
Queen  Elizabeth  (ft). 

(«)  See  DawUm  v.  Lord  Roiehy,  7  Cro.   Jac.  601,   pi.   26 ;   Jones,   431  ; 

E.  ftl.  Ap.  752;  IS  L.  J.Q.  B.  D.  13.  Hob.  205,  pi.  269;  4  Co.  b.  14,  pL2; 

(/)  See  2  Inst.  22B ;  2  RoUes  Kep.  Fleydr.  Barker,  12  Rep.  2i  ;  Aaley  y. 

198 ;  PaL  144  ;  1  Vin.  Abr.  387  ;  Cro.  Votitige,  2  Burr.  807 ;  ifem  v.  SmUU, 

Bliz.  230.  IH  C.B.  126  iDawkiiuv.  Lord  Jtoktbg, 

(j()  Sarratt  t,  ArarM,  1  K.  B,  (1906),  7  E.  &  I.  Ap.  74*  ;  Seaman  t,  Nttker- 

C.  A.  604.  elift,  2  0.  P.  D.  63 ;  WaUon  y.  Jmttt, 

(4)  See  1  Vin.  Abe.  387 ;  Cro.  Eliz.  A.  C.  (1906),  480. 
230 ;  Bntt.  1 1  ;   Oodb.  240,  pi.  333  ; 
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Chaptkr  vu.  If  the  evidence  given  by  &  party  or  witness  in  a  court  of 
"^  •  justice  be  false,  such  party  or  witness  is  liable  to  be  indicted 
for  perjury.  And  if  he  go  out  of  his  way  to  slander  another 
by  uttering  irrelevant  and  defamatory  matter,  he  may  be  fined 
and  imprisoned  for  contempt  of  court.  But  beyond  this  the 
law  of  England  affords  no  redress  to  the  party  so  defamed. 
ToiantM7Hid  Statements  made  by  witnesses  must,  honever,  be  made 
litote^u  bj  ■"^^  reference  to  the  matter  before  the  court,  and  spoken  in 
the  character  of  witness,  and  in  the  course  of  such  witness's 
evidence.  A  voluntary  statement  made  by  a  witness  before 
he  enters  the  witness-box,  or  after  be  has  left  it,  having  no 
reference  to  the  matter  before  the  court,  is  not  necessarily 
privileged  {i).  And  where,  at  a  preliminary  investigation  before 
a  magistrate,  as  to  a  charge  of  forgery  of  a  bill  of  eicbange, 
a  witness  was  called,  as  an  expert,  to  state  his  opinion  as  to 
the  handwriting  on  the  bill,  and  on  cross-examination  was 
asked,  if  on  a  former  occasion  he  had  not  given  evidence  in  a 
certain  suit  in  the  Probate  Court  (impeaching  a  testator's 
signature  to  a  Will),  and  if  he  hiid  read  the  remarks  of  the 
presiding  judge  of  that  court  on  tbe  evidence  he  gave  on  that 
occasion  ? — to  which  the  witness  replied  '*  Yes."  The 
cross-examining  counsel  then  sat  down.  The  witness  then, 
despite  the  efforts  of  the  presiding  magistrate  to  stop  him, 
persisted  in  saying,  before  he  left  the  witness  box,  "I  believe 
that  Will  to  be  a  rank  forgery,  and  shall  believe  so  till  the  day 
of  my  death."  The  attesting  witness  to  the  Will  having  brought 
an  action  of  slander  against  bim  for  this  statement,  it  was 
held,  that  the  action  could  not  be  sustained,  even  if  the  words 
were  spoken  maliciously ;  the  statement  having  been  made  by 
tbe  atterer  in  his  character  of  witness,  in  explanation  of,  and 
relevant  to  the  matter  put  to  him  in  cross-examination  (ft). 

The  privilege,  or  Immunity,  which  surrounds  the  evidence 
given  by  a  witness  in  a  Court  of  Justice,  necessarily  involves 
the  SEime  privilege  in  statements  made  by  the  witness  to  a 
Solicitor,  Writer  to  the  Signet,  or  others  engaged  in  tbe 
conduct  of  proceedings  in  a  case  pending  in  a  Court  of 
Justice  (0- 

False  or  scandalous  matter  contained  in  affidavits,  and  in 
statements  in  reply  thereto,  made  in  the  regular  course  of  a 

(i)  See  per   CockbarQ,  L.C.J.,  and  540 ;  45  L.  J.  798  ;  on  App.  2  a  P.  D. 

Bramwell,  B,,  Seaman  y.  Kahm-clift,  63  ;  46  L.  J.  128. 
tupra.  (/)  tt'aUaniApp.'jandJonttiBttjK^ 

(It)  Seaman  \. yelhei-cUft,i  C.P.D.  A.  C,  (IKOo),  480. 


coy  Google 


OCCASION  :    ABSOLUTE  PRIVILEGE.  97 

jadietal  proceeding,  ia  not  actionable.     And  bo,  in  one  of  the  C9iw«»  Vll. 

earliest  cases  on  the  subject,  where  the  plaintiff  declared  that       — 

he  made  an  afBdavit  in  Banco  Regis,  of  certain  matters,  to 

have  the  defendant  bound  over  to  his  good  behaviour ;  and 

tliat  the  defendant  in  the  hearing  of  the  justices  and  officers  of 

the  court,  and  others  then  present,  and  intending  to  scandalise 

the  plaintiff,  said  "  There  is  not  a  word  of  truth  in  that  affidavit, 

and  I  will  prove  it  by  forty  witneeees."    After  verdict  for  the 

plaintiff,  in  which  the  jury  found  that  the  words  were  spoken 

falsely  and  maliciously;  it  was  held,  on  motion  in  arrest  of 

judgment,  that  the  action  was  not  maintainable;  for  the  words 

were  spoken  by  the  defendant  in  defence  of  himself,  in  answer 

to  the  plaintiff's  affidavit,  in  a  legal  and  judicial  way,  and  were 

a  justification  in  law  (m).    And  where  an  affidavit  was  made 

in  a  suit  pending  in  Chancery,  by  one  of  the  defendants  to  the 

suit,  imputing  fraudulent  conduct  to  an  auctioneer  who  bad 

been  proposed  by  the  suitors  on  the  other  side  as  a  fit  and 

proper  person  to  sell  the  estate:  in  an  action  by  the  auctioneer 

founded  upon  the  defamatory  statements  contained   in   the 

affidavit ;  it  was  held,  on  demurrer,  that  the  action  would  not 

lie ;  that  it  had  neither  principle  nor  analogy  to  sustain  it ; 

and  therefore,  notwithstanding  that  the  statements  contained 

in  the  affidavit  were  false  and  malicious,  and  made  without 

reasonable  or  probable  cause,  and  that  the  plaintiff  had  suffered 

damage  in  consequence,  the  action  could  not  be  sustained  (n). 

So,  no  action  will  lie  for  false  and  defamatory  expressions 

contained  in  an  affidavit  made  and  used  in  the  proceedings  in 

an  action ;  though  the  person  they  refer  to  is  not  a  party  to 

the  proceedings  (o). 

It  is  clear,  therefore,  from  the  preceding  authorities,  that  Scand»ioiu  and 
there  can  be  no  libel  in  any  pleading,  affidavit,  or  other  form  'j^^^njniay 
of  procedure  in  the  regular  course  of  justice,  if  the  allegation,  be  expunged. 
or  statement,  however  defamatory,  be  material ;  and  if  it  be 
immaterial,  the  court  in  which  the  indignity  is  committed, 
may  order  satisfaction  by  directing  it  to  be  expunged  from  the 
record  (^),  with  costs  against  the  party  guilty  of  such  irregu- 
larity.   And  90  also  if  charges  of  a  criminal  nature  are  made, 

(m>  Moultom  -r.   Clapham,   1   Bolt.  Broomhead,  4  H.  &  N.  G69 ;  28  L.  J. 

Abr.  87.  pL  1;   Sir  W.  Jones,  iSl  ;  Ei.  360;  Doyle  v.  O'DoheHy,  1  Car. 

8.  C.  BouUm  t.  Clapham,  Mar.  20,  &  Mar.  418  ;    eompai  t.    White,  64 

pi.  46  ;  AMtley  *.  Tmngf,  2  Burr.  807.  J,  P.  23. 

(n)  JUtit  T.  SmUk,  IS  C.  B.  126  ;  (;>)  See  per  Lord  HaoBfield,  C.J., 

25  L.  J.  C,  P.  196.  2  Barr.  810. 

(o)  IMd.,    and    see   ffendertan    v. 
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that  are  false  and  irrelevant,  and  not  material  to  the  issae;  on 
exception  being  taken  to  them  on  the  ground  of  scandal,  the; 
will  be  ordered  to  be  expunged,  with  costs,  as  between  solicitor 
and  client,  against  the  ofFending  party  (9).  But  no  action 
can  be  brought  in  reapect  of  Bucb  scandal,  although  the 
matter  expunged  be  irrelevant  and  impertinent,  as  well  as 
defamatory  (r). 

But  there  is  no  privilege  attaching  to  a  voluntary  and 
extra-judicial  affidavit;  such  not  being  made  in  the  regular 
course  of  a  judicial  proceeding  («). 

A  notice  in  a  legal  proceeding  is,  priind  facie,  privileged, 
though  containing  matter  defamatory  of  the  party  affected 
by  it :  and  no  action  will  lie  for  the  publication  thereof  by 
delivery  to  a  third  person  for  service  upon  the  plaintiff,  unless 
upon  proof  of  express  malice.  But  if  the  defendant,  knowing 
that  he  had  no  claim  npon  the  plaintiff,  and  no  right  to  serve 
such  a  notice  upon  him,  chooses  to  put  a  notice  of  the  kind 
into  the  hands  of  a  third  person  for  the  purpose  of  being  served, 
that  would  be  a  publication,  and  might  amount  to  a  libel  if 
express  malice  were  proved  (f). 

A  letter  addressed  to  a  judge  upon  the  subject-matter  of  the 
case  that  is  coming  before  him  for  hearing,  being  an  irregular 
and  improper  proceeding,  is  not  privileged  (u). 

A  solicitor  has  no  privilege  to  libel  his  client  in  his  bill  of 
costs  delivered  at  the  request  of  the  client  to  another  solicitor, 
although  the  bill  be  delivered  in  pursuance  of  a  judge's 
order  (v). 

But  where,  in  objections  in  writing  lodged  on  taxation  of  a 
solicitor's  bill  of  costs,  pursuant  to  the  orders  and  rules  of 
court,  certain  defamatory  statements  were  made  on  the  plain- 
tiffs who  were  the  solicitors  concerned,  it  was  held,  that  the 
occasion  of  the  pubUcation  was  absolutely  privileged  (x). 

The  same  protection  which  (as  already  shown)  the  law  gives 
to  witnesses  and  parties,  with  regard  to  statements  made  by 
them  in  the  regular  course  of  judicial  proceedings,  is  also,  with 


(j)  See  Kr parte Siiiipioii.l&Vesey,  (a.)  Gould  T.  fialnw,  3  C.  i:  P.  6 


;  ChrulU  V.  ChrUtu,  42  L.  J.  Ch. 
6**  ;  L.  H.  8  Ch.  App.  i99. 

(r)  Kennedy  v.  Billiard,  10  Ir. 
C.  L.  R.  195. 

(«)  Maloney  y.  BaHley,  3  Camp. 
210. 

(0  Bank  ofSrituh  jVitrtA,  America 
T,  Strvns,  1  App.  Gas.  307,  312. 


per  Tindal,  C,J. 

(o)  BriUon  t.  Dmones,  1  F.  it  F. 
G68,  per  Bramiretl,  B. 

(j)  Pedlcy  and  another  v.  Marrii, 
61  L.  J.  Q.  B.  D.  21 ;  65  L.  T.  526  ; 
BDd  ride  Lilley  t.  Boney  and  another^ 
61  L.  J.  Q.  B.  D.  727. 
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Bome  limitations,  given  to  counsel  when  speaking  as  advocates  Cbapibb  viL 
in  behalf  of  their  clients  in  courts  of  justice.  No  action,  — ' 
either  of  slander  or  libel,  will  lie  against  counsel  for  words 
spoken  by  them  in  their  professional  capacity  in  the  course  of 
any  trial  or  other  inquiry,  before  a  duly  constituted  tribunal 
of  justice;  provided  the  words  so  spoken  be  relevant  to  the 
subject-matter  of  the  inquiry  (y). 

And  the  privilege  extends  to  comments  made  by  counsel 
upon  facts  proved  in  a  cause,  or  proposed  to  be  proved, 
and  relevant  to  the  matter  in  issue.  It  would  be  impossible 
that  justice  could  be  well  administered  if  counsel  were  to  be 
questioned  for  the  too  great  strength  of  their  espresaions  (z). 

Where  on  an  application  for  a  criminal  information  against  Wordiof 
a  solicitor,  for  having  sent  to  one  of  Her  Majesty's  counsel  two  ^t^  """' 
letters  and  a  challenge  to  fight  a  duel,  and  for  afterwards  rodreswd  bj 
publishing  the  letters  in  a  newspaper :  the  principal  grounds  ^f  ^he  lav. 
relied  on  in  showing  cause  against  the  rule,  were — Ist,  that 
the  defendant  had  been  provoked  by  the  observations  of  the 
applicant  in  his  address  to  the  jury  in  defence  of  a  woman 
charged  with  bigamy,  in  which  the  learned  counsel  animad- 
verted   on    the    conduct  of  the  defead'ant  (who    was    the 
solicitor  engaged  on  behalf  of  the  prosecution),  and  imputed 
to  him  the  concoction  of  evidence  to  sustain  the  indictment ; 
and  2ndly,  that  the  imputation  was  not  made  in  the  exercise 
of  his  right  as  counsel,  nor  in  the  discharge  of  his  duty  as 
such.       It    was   held,    that   although   such   observations   by 
counsel  might  not  be  justifiable  unless  warranted  by   facts 
proved,  or  which  might  legally  be  proved,  yet  they  must  not 
be  redressed  by  a  violation  of  the  law  (as  by  a  challenge  to 
fight  a  duel) ;  but  must  he  made  matter  of  legal  complaint 
and  redress  (a). 

It  has  been  held  by  the  court  of  Queen's  Bench  in  Ireland,  Procior  actiog 
that  a  proctor,  acting  as  advocate  in  an  Ecclesiastical  court,  is  *"    '"^'^ 
not  privileged  in  making  observations  during  the  progress  of 
a  cause,  reflecting  on  the  integrity  of  the  presiding  officer  of 
the  court,  and  Eutcusing  him  of  partiality  and  unfairness ;  if 
such  observations  he  not  relevant  to  the  cause  (b), 
A  solicitor,  acting  as  advocate,  has  the  same  privilege  of  Solicits 

acting  u 

(y)  Jlrooie  V.  Br  Henry  Mmlagu,      C,  P.  9. 
Cro.Jac.BO;  iramf  v,  ffuarfan.  Styles,  fa)  Butt,  Q.C.   t,   JaeUon,   10  Ir. 

462.  L.  R.  120  (T.  T.  1846). 

(--)  liodgion  v.  ScarttU.  IQ.k  Aid.  (i)  HigglnMoa  t.  O'FlaheHy,  i  Ir, 

232 ;   Xetdham  ¥.  Jhwling,  15  L.  J.      C.  L.  K.  125. 
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On*^*  VII.  speech  B8  coQQBel.    And  so  where  the  defendant,  an  attorney, 

'      attended  on  behalf  of  K.  before  magistrateB,  on  a  summons 

for  an  asaaalt  apon  the  plaintiff  in  taming  bim  off  the 
premieeB  of  one  J.  his  employer ;  the  defendant  stated  in  the 
coarse  of  the  inquiry,  that  J.  had  Hufficient  reasons  for  the 
assault,  as  he  had  been  plundered  by  the  plaintiff  to  a  frightful 
extent ;  it  was  held,  that  no  action  would  lie  against  the 
defendant  for  the  words  uttered  by  him  in  defence  of  his 
client  (c).  And  tbe  rule  is  the  same  even  if  such  words  be 
wholly  irreleTOnt  and  unjustifiable;  and  though  they  be 
spoken  maliciously  and  without  any  reasonable  or  probable 
cause  ((f). 

8iuiimu7of  From  the  preceding  aathorities  it  may  be  collected  generally 
"'  that  no  action  of  slander,  nor  any  proceedings  either  civil  or 
criminal  for  libel,  can  be  maintained  against  a  judge  of  any  or 
either  of  His  Majesty's  Courts  of  Justice  for  anything  said  or 
done  by  him  in  his  judicial  capacity ;  nor  against  the  president 
of  an  Ecclesiastical  court  duly  constituted ;  nor  can  any 
action  of  slander  or  libel  be  sustained  against  counsel,  jurors, 
suitors,  complainants,  prosecutors,  defendants,  or  witnesses,  in 
respect  of  anything  spoken  or  written  by  any  such  in  their 
several  capacities  aforesaid,  relative  to  the  matter  in  hand,  in 
the  ordinary  course  of  the  administration  of  justice ;  even  if  it 
be  false  and  malicious,  and  uttered  without  reasonable  and 
probable  cause.  And  the  privilege  extends  to  statements 
made  by  a  party  or  witness  to  a  solicitor  before  trial ;  and  to 
statements  contained  in  at&davits,  pleadings,  and  other  pro> 
ceedings  in  the  usual  and  regular  course  of  legal  procedure. 
But  an  action  for  a  malicious  prosecution  may  be  supported 
against  a  person  prosecuting  another  upon  an  unfounded 
charge,  if  malice,  and  the  absence  of  reasonable  and  probable 
-  cause,  can  be  established :  and  an  indictment  for  perjury  may 
be  maintained  in  respect  of  any  false  evidence,  whether  oral 
or  written,  given  upon  oath  or  affirmation  in  the  course  ot 
any  judicial  proceeding,  and  material  to  the  issue.  And  as  to 
irrelevant,  immaterial,  and  opprobrious  matter,  the  court 
may  order  such  to  be  expunged  from  tbe  proceedings ;  and  in 
some  cases,  such  matter  may  amount  to  a  contempt  of  court, 
and  be  punishable  accordingly. 
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CHAPTER  VII. 

PART   II. 

REPORTS  OF  JUDICIAL  PB0CEEDIN08. 

CONDITIONAL  PBIVILEOE. 


Statutory  privilege  at  to  report!   of 

judicial  preceedingt. 
JtuU  of  the  Common  law  at  to, 
IABiiiali»iti  of  the  tUUutory  mU. 
At  to  the  nijeet-maUer  of  tht  Report. 
Where  the  inquiry  coneenu  blatpke- 

mout,  obteene,  or  ittdeoent  mattert. 
Beport*  of  em  parte  and  preliminary 

proeeedingt. 
Judicial  prcceedingi  heard  in  camera. 
Publication   of    Offleial    regittart   of 

judgmejOt,  j^e. 


Trade*  Qa:ette  pubiicatiom. 

At  to  the  manner  in  which  judieial 

proceedingi  may  be  reported. 
Mit-ttatenienit  atid  mitrepreaeniationt 

not  juttifiable. 
Sepvrtt  of  tr'iaXt   mutt  he  fair  and 

aeouraie. 
Report  vnfair,  wheit? 
Seporti  of  Oalementt  and  tpeecliet  of 

Couatel. 
Commenii  in  Nemtpaperi,  ^e.,  oa  Tridlt 

and  reportt  ^f judicial  prooeedingt. 


Aa  to  the  pnblication  of  reports  of  proceedings  in  courts  of  Csaptir  til 
jastice  :  by  a  recent  statute  for  amending  the  law  of  libel  (o)        ^  , 
it  is  enacted  that, — "  A  fair  and  accurate  report  in  any  news-  autntory 


BQch  proceedings,  be  privileged :  Provided  that  nothing  in  this 
section  shall  authorise  the  publication  of  any  blasphemoue  or 
indecent  matter." 

The  section  is,  mainly,  declaratory  of  the  law  as  at  present 
administered.  The  privilege  it  confers  is  not  new,  nor  is  it 
absolute,  bat  merely  conditional,  (viz.)  that  the  report  be 
"fair  and  accurate;  "  and  with  the  further  condition  (which 
it  new)  that  it  be  published  "  contemporaneously  with  such 
proceedings."  Therefore  a  report,  although  fair  and  accurate, 
published  some  time  after  the  hearing,  would  not  be  within  the 
privilege  conferred  by  the  statute. 

It  wUl  be  observed  that  the  words  of  the  section  are — "  any 
court  exercising  judicial  authority,"  which  ia  sufficiently  wide 
and  comprehensive  to  include  every  coart  of  justice,  from  the 
highest  in  the  land  to  that  of  a  Court  of  Petty  Session.    It 

(a)  61  &  e2  V[c.  c.  61,  B.  3. 
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Chjptbr  VII.  would    also  include  a  court  held  by  a  RegiBtrar  in  Bank- 

'      ruptcy(6).     So  also  a  Committee  of  the  House  of  Lords  for 

conducting  an  inquiry  upon  a  matter  referred  to  them  (c). 

The  words  "  publicly  beard "  are  obviously  intended  to 
exclude  reports  of  proceedings  beard  in  camera.  But  whether 
they  would  include  proceedings  in  which  the  court  had  no 
jurisdiction  to  hear  the  application,  remains  to  be  seen:  it 
would  appear,  however,  that  other  words  of  the  section  are 
wide  enough  to  include  such  a  report,  and  this  too  althoagb 
no  judicial  decision  be  given  on  the  hearing  of  the  applica- 
tion (i).  It  should  also  be  observed  that  the  section  appUes 
only  to  newspaper  reports ;  therefore  a  report  published  in  a 
book,  pamphlet,  placard,  or  other  medium  than  a  newspaper, 
derives  no  protection  under  the  statute. 

It  is  clear,  however,  that  in  all  cases,  be  the  report  published 
in  a  newspaper  or  in  any  other  form  of  publication,  the  main 
question  as  to  the  fairness  and  accuracy  of  the  report  will  be, 
as  hitherto,  a  question  of  fact  for  the  determination  of  the 
jury  (e).     And,  therefore,  the  same  principles  of  law  which, 
prior  to  the  statute,  guided  the  court  in  its  direction  to  the 
jury  upon  the  question  as  to  what  constitutes  a  fair  and  accu- 
rate report,  and  the  jury  in  finding  the  fact  in  the  particular 
caee    before  the  court,  must  still  be  applied  in  every  case 
brought  to  trial  in  which  the  report  is  challenged  as  unfair 
or  inaccurate. 
Hols  of  the         Independently  of  the  statute  above  cited,  on  principles  of 
^^rewrt^    public  policy  (/),  and  of  the  benefit  and  advantage  to  the 
of  jadieui       community,  the  rule  at  common  law  is,  that  no  action  can  be 
^         "^      maintained   in  respect  of  a  fair  and   impartial  report  of  a 

judicial  proceeding  publicly  heard  in  a  court  of  justice. 
LiiiiiutiDiu  of       iBt.  As  to  the  fvi>}ect-maU€r  of  the  report ;  and 

2ndly.  As  to  the  manner  in  which  the  proceeding  is 
reported. 

The  statutory  privilege  is  conditional,  and  must  be  taken 
with  these  qualifications,  (viz.),  that  the  subject-matter  of  the 

(b)  Set  ByalU  ^.  Leader  aitd  otlitrt,  Blake  v.   Steretu,  infra;   JViliucA  v. 

35  L.  J.   Ex.  185;  4  E.  &  C.  5E5  ;  Uoydi,  infra. 

L.  B.  1  Ex.  29G.  (/)  The  kte  Lord  Dftvey  Bt&t«d  ia 

(e)  Kant  t,  Afalrani/,   Ir.   L.  B.  2  the  course  of  hia  jadgment  in  a  recent 

C.  L.  40S.  case    in   Ibe    House  of    Lords,   that 

(/t)  See  the  cases  cited  on  tbia  point  "public  pollcj"  appeaccd  to  htm  to 

prior  to  tbe  statnte,  ia/ra,  p.  lOS.  be  aJwajs  an  unsafe  and  treacheiWB 

(e)  Vide  Wiu(m  t.  Walt^,  8  B.  &  8.  ground  for  legal  decision  :  JaKton  s. 

671  ;   38   L.  J.  Q.  B.  3i  ;  i^reiu  t.  Drif/mitein  Cam.  Minet  (1902). 
Sampton,  5  Ex.  D.  53  j  19  L.  J.  120  ; 
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report  is  fit  and  proper  for  publication ;  that  its  publication  Chambr  vii. 
would  not  be  prejudicial  to  the  interestB  of  justice ;  and  that       —  ' 
it  be  neither  garbled,  prejudiced,  nor  untruthful;  but  fair, 
honest,  and  impartial,  and  strictly  and  properly  confined  to 
the  actual  proceedings  in  court. 

The  advantages  to  the  public,  and  the  benefit  to  society,  by 
the  publication  of  judicial  proceedings,  more  than  counter- 
balance the  occasional  inconvenience  to  individuale  and  injury 
to  the  private  character  of  those  whose  conduct  may  be  the 
subject  of  such  proceedings  {g). 

The  object,  therefore,  in  the  publication  of  reports  of  pro- 
ceedings of  courts  of  justice,  being  to  afford  information  to  the 
pablic,  and  not  to  asperse  the  characters  of  individuals  con- 
cerned, the  presumption  of  malice  is  rebutted :  but  if  the 
report  be  untruthful  or  unfair,  the  inference  of  malice  arises, 
and  the  opinion  of  the  jury  must  be  taken  upon  it 

It  is  an  erroneous — though  perhaps  popular — impression, 
that  newspapers  enjoy  the  privilege  of  publishing,  with 
impunity,  anything  which  takes  place  in  a  court  of  law  {h). 

Where  the  publication  is  such  that  it  tends  to  interfere 
with  the  course  of  justice,  or  to  create  a  prejudice  against  the 
parties  before  the  case  is  heard,  as  by  the  premature  publication 
of  the  contents  of  judicial  documents,  it  is  a  contempt  of  court  (i). 

Ist.  As  to  the  subject-matter  of  the  report. — The  section  of  ab  to  the 
the  statute  above  cited,  as  conferring  privilege  on  newspaper  "^i^^*„"^JJf'" 
reports  of  judicial  proceedings,  specially  provides  that  nothing 
therein  contained  shall  authorise  the  publication    of    any 
blasphemous  or  indecent  matter. 

Where  the  very  object  is  to  protect  the  interests  of  religion,  Napririlefie 
morality,  decency,  and   good   order,  by   repreeaing   impious,  wa^^o„j_ 
blasphemous  and  obscene,  or  seditious  publications,  it  would  obscena,  or 
not  only  be  impolitic  but  weak  and  absurd  to  allow  the  same  mut^. 
matters  to  be  afterwards  published  with  impunity  as  parcel  of 
the  judicial  proceeding.     In  the  case  of   The  King  v.  Mary 
Carlile  {k),  a  criminal  information  was   granted  against  the 
defendant,  for  a  libel,  entitled  "  The  mock  trial  of  Mr.  Carlile," 
but  which  contained  a  correct  account  of  what  had  taken 
place  upon  that  trial,  in  the  course  of  which  the  whole  of 

(?)  See  Cviry  v.  WalUr.  infra ;  also  (A)  Per  Lord  BnaeeU,  LC  J.,  in  Ih» 

per  Lawrence,  J.,   in    Hie    King   v.  '  gneen  y.   Gray,  16  T.  L.  R.  (1900), 

Wriffit,  8  T.  B.  297  ;   and  per  Lord  p.  306. 

Campbell,  CJ.,  in  Dariton  t.  Ihincan,  (i)    Vido    i^fra,     "  Coatempt     of 

7   E.  &  B.  231  ;   and  see   M'agm  t.  Court." 

Walttr,  infra,  p.  127.  (*>  S  B.  *  Aid.  167. 
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"Age  of  Reason"  hetd  been  read.  And  the  court 
held,  tbat  tboagh,  as  a  general  propositioD,  it  was  certaioly 
lawful  to  publish  the  proceedings  of  courts  of  justice,  yet  that 
it  must  be  taken  with  this  qualification,  that  what  is  contained 
in  the  publication  must  be  neither  defamatory  of  an  individual, 
tending  to  escite  disafEection,  nor  to  offend  the  morale  of  the 
people ;  for  if  its  contents  were  calculated  to  produce  such 
effects,  instead  of  disseminating  useful  knowledge,  it  would 
produce  great  mischief. 
Eeportofa  And  where  a  pamphlet  bad  been  published,  containing, 

ontM^^eene  substantially,  a  correct  report  of  the  trial  of  one  Mackey,  on 
pampfalet.        an  indictment  for  a  misdemeanour  in  selling  a  certain  obscene 
work  called  the  "  Confessional  Unmasked," — the  report,  which 
was  in  other  respects  a  correct  one  of  the  trial  and  proceed- 
ings, set  out  tbat  work  in  full ;  whereas  at  the  trial  it  was 
not  actually  read,  bat  "taken  as  read,"  and  passages  in  it 
only  were  referred  to  :  it  was  held  (following  the  case  of  The 
King  v.  Mary  Carlile),  that  the  privilege  given  by  law  to  the 
publication  of  reports  of  judicial  proceedings  did  not  extend  to 
reports  containing  matters  of  an  obscene  and  demoralising 
character:  and  the  pamphlet  in  question  being  offensive  to 
public  decency  was  not  privileged  as  the  report  of  proceedings 
in  a  court  of  justice  (0- 
B«porto  of  ex       Until  a  comparatively  recent  period,  the  publication  of  ex 
^^^lazj     porte  proceedings  in  criminal  cases  was  not  only  not  privileged 
pioceediogB  in  by  the  law,  but  was  regarded  as  an  illegal  act,  in  respect  of 
JoittM.  its  tendency  to  obstruct  the  coarse  of  pubhc  justice.     And 

accordingly  in  several  instances,  the  publication  of  matters  of 
criminal  charge,  contained  in  depositions  before  magistrates 
and  in  speeches  of  counsel,  has  been  held  to  be  illegal,  and 
in  some  cases  indictable  (m).  But,  according  to  more  recent 
authorities,  reports  of  ex  parte  and  preliminary  proceedings, 
publicly  heard  in  courts  of  justice,  have  (long  prior  to  the 
recent  statute)  been  held  to  be  privileged,  provided  they  were 
not  prejudicial  to  the  interests  of  justice,  were  fair  and 
accurate,  and  published  with  a  view  to  the  information  of  the 
public  (n).    And  so  also  since  the  statute  (o). 

(I)  Stifle  T,  Srannan,  L,  B.  7  C.  P.  Thwailei,  3 B.  fc  C.  666  :  iiw  ».  Fitlur 

261:    41    L.  J.   M,  C.  85;  and  ridt  and  atlirn,  2  Camp.  5T[. 

infra,   Criminal   Division,  "  Immoral  (n)   Vide  Curry  v.  Walter,  \  Bob.  i. 

PubUcations."  Fnl.  626  ;  LewU  t.  Levy,  E.  B.  k.  K. 

(m)  See  Bex  t.   Lee,  5  Esp.  123  ;  537  ;  Ifanm  v.  Watier,  8  B.  i  S.  671  ; 

Bex  V.  Flea,  1  B.  &  AM.  379  ;  Bex  v.  38  L.  J.  Q.  B.  34. 

Clement,   4   B.   &    Aid.   218;   Lew'u  (o)  Kimbert.Tke  PreuAuiviatian, 

T.   Walter,    Ibid.    605;    DancaA    T.  J,iHiifeif  (1893),  1  Q.  B.  66  ;62  L.  J.la2. 
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As  to  appHcatioDB  made  to  a  magisttate  i 
which  he  has  no  jurisdiction  ;  the  rule  of  privilege  as  to  fair 
and  correct  reports  of  the  proceedings  of  courts  of  justice  ^''*"  "»«'»■ 
extends  to  the  report  of  an  ex  -parte  application  to  a  magistrate,  jurudictiop. 
apon  an  alleged  criminal  charge,  terminating  in  the  refusal  of 
the  magistrate  to  proceed  with  the  application,  on  the  ground 
that  he  had  no  joriadiction  {p).  And  now,  as  to  newspaper 
reports  of  such  applications,  it  would  appear  that  thej  are 
within  the  privilege  conferred  by  the  8rd  section  of  the  recent 
Act  for  the  amendment  of  the  Law  of  Libel  (q). 

No  privilege  is  conferred  bj  the  statute  to  publish  reports  judicial 
of  judicial  proceedings  heard  in  camera :  on  the  contrary,  the  ^^^^^^^ 
section  specifically  states — "  proceedings  publicly  heard  before  caineri. 
any  court  exercising  judicial  aotbority."     And  in  cases  in 
which  a  magistrate  upon  a  preliminary  inquiry  respecting  an 
indictable  offence  carries  on    the    inquiry    in  private,  the 
publication  of  sach  a  proceeding  was,  long  prior  to  the 
statute,  held  to  be  unlawful  (r) ;  and  would  be  so  still. 

It  appears  that  a  railway  company  may  publish,  by  placard,  PUcarJi  of 
at  their  railway  stations,  the  name,  address,  and  occupation  iJf^ngg^^i^'^ 
of  any  person  who  has  been  convicted  before  magistrates  of  jif  Raii"^ 
any  infringement  of  the  company's  by-laws,  with  a  report  or  bj-bws. 
statement  of  the  nature  of  the  offence  and  the  punishment 
awarded  (g).     But  a  railway  company  has  no  more  right  to 
print  and  pabUsh  such  placards  than  any  one  else.    The 
report  must  therefore  be  correct,  for  if  it  state  that  the  party 
convicted  was  sentenced  to  imprisonment  with   hard  labour, 
when,  in  fact,  hard  labour  formed  do  part  of  the  sentence,  the 
publication  cannot  be  justified  ;  and  an  action  of  libel  may  be 
maintained    against    the    railway    company  for  such  false 
publication  (t). 

The  conunon-law  rule  as  to  the  privilege  of  fair  and  correct  Publication 
reports  of  the  proceedings  of  courts  of  justice,  extends  to  the  ^^tenat 
publication  of  extracts  from  public  registers  of  judgments  and  JndgmeDb, 
other  official  records.     So,  it  has  been  held  to  be  no  libel  to  ' 

pabUsb  in  a  printed  paper,  for  the  information  of  subscribers 
to  a  trade  protection  society,  called  "  The  Scottish  Mercantile 

{p)   ViiUt.Eale*;  Same  v.BreaT-  {»)  See  Bigg*    t.   {It.  Maiteni   Ry. 

Uy;  Sama  t.  CTarie,  3  C.  P.  D.  319  ;  Co.,   16   W.   B.  908  ;   18  L.  T.  N.  8. 

47  L.  J.  323;   bat  see  McOregor  v.  482;  Alexander  v,  A.   E.  Ry.  Co.,  6 

Tkwaitei  and  amither,  3  B.  &  C.  24.  B.  Ic  S,  240  ;  34  L.  J.  Q.  B.  152. 

(j)  Supra,  p.  101,  (0  Ouryitn\.S.  E.  Ry.  Co.,  18  L.  T. 

(r)  LetoU  t.  lery,  E.  B.  &  E.  &58  ;  JJ.  S.  738,  per  Cockburn,  L.C.J. 
21  h.  J.  Q.  B.  287. 
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Chiptib  VII.  Society's  Eecord"   (which  was  known  among  the  trading 

'      community  as  "  the  Black  List  "),  the  regiBter  of  protests  for 

non-acceptance  and  non-payment  of   bills  of  exchange  and 

promisaory   notes;   such  register   being  a  pablic  document, 

Pabiioiiion  of  which  all  persons  have  a  right  to  inspect  (u).     But  a  person 

tuT^ent.        piibliehing  a  copy  of  a  registered  judgment  does  so  at  his 

peril ;  for  if  the  judgment  has  been  satisfied  by  payment 

before  the  publication,  and  he  pablish  it  as  an  existing  liability, 

he  is  liable  in  an  action  for  libel :  and  if  special  damage  has 

followed,  in  an  action  for  a  false  representation  (x). 

Trada  But  where  a  judgment  was  obtained  in  England  against 

Du^^tion     i  ^^^  pl*intiflf  aa  executor  of  his  deceased  father,  and  a  certificate 

'  jndgiDflnta.       of  the  judgment  n&s  duly  and  correctly  registered   in   the 

Q.  B.  Division  in  Ireland,  under  the  Judgments  Extension 

Act,  1868:  but  in  registering  the  judgment  in  the  B*giatry  of 

Judgments  Office,  under  7  &  8  Vict.  c.  90,  owing  to  a  mistake 

in  the  minute  certified  by  the  officer  of  the  Q.  B.  Division,  the 

judgment  was  described  as  recovered  against  the  plaintiff 

personally,  and  the  particulars  of  the  judgment  so  registered 

were  published  in  "Stubbs'  Gazette:  "  in  an  action  of  libel 

by  the  plaintiff  against  the  proprietors  of  the  Gazette,  there 

being  no  evidence  of   malice,  nor   that  the  defendants   had 

notice  of  the  error ;  it  was  held,  affirming  the  judgment  of  the 

Exch.  Div.,  that  the  publication  was  pririleged  (t/). 

And  where  the  defendant  published  in  a  trade  protection 
society's  journal,  under  the  heading  "  Extracts  from  the 
Begister  of  County  Courts  Judgments,"  a  statement  that  a 
judgment  had  been  registered  against  the  plaintiff  for  an 
amount  stated,  with  the  date  thereof ;  but  directly  under  the 
heading  of  the  list  there  was  a  note,  to  the  effect  that  no 
distinction  was  made  in  the  register  between  actions  for  debt 
or  damages,  or  properly  disputed  cases,  neither  was  it  known 
which  of  the  judgments  remained  unpaid.  The  judgment 
against  the  plaintiff  had  in  fact  been  paid  a  few  days  subse- 
quently to  the  date  thereof.  At  the  trial,  the  learned  judge 
(Day,  J.)  directed  a  nonsuit,  on  the  ground  that  the  words 
complained  of  were  not  capable  of  a  defamatory  meaning: 

(u)  Fleming  t,  Jl'eurfoJi,  1  H.  L.  363  ;  see  Coiigrave  t.  11i«  Trade  Auxiliary 
6  Bell's  Sc.  App.  Cas.  178.  Co.,  Ir.  R.  8  C.  L.  S.  3*8  ;  McLavghliit 

(x)  McXalla  V.  Oldliam.  16  Ir.  v.  Daey  (1893),  32  L.  R.  Ir.  Eil  D- 
C.  L.  K.  298  ;  8  L.T.  N.  8.  60*  ;  and      619. 

Beu  WlUianit  v.  Smith  and  anather,  22  -         _     _     -  - 

Q.  B.  1).  131 ;  68  L.  J.  21  ;  Jonet  v. 
McGarern,  L.  R.  Ir.  1  C.  L.  681 ;  but 
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and  it  was  held  by  the  Coart  of  Appeal,  that  the  nonsnit  was  Cbapteh  vii. 
right — that  the  case  was  governed  by  that  at  Fleming  v.  — 
Newton  (z) ;  that  the  publicatioa  of  a  copy  of  the  contents  of 
a  register  of  judgments,  kept  by  virtue  of  an  Act  oi  Parlia- 
ment for  the  purpose  of  giving  information  to  the  public,  and 
which  by  law  the  public  are  entitled  to  inspect,  is  privileged  ; 
and  in  the  absence  of  express  malice,  the  action  could  not  be 
eastained  (a). 

But  in  an  action  of  libel  brought  by  a  trader,  for  publishing 
in  a  trade  gazette  belonging  to  the  defendants,  an  inaccurate 
extract  from  a  deed  of  inspectorship  registered  under  the 
provisions  of  the  Deeds  of  Arrangement  Act,  1887 ;  which 
extract,  though  officially  supplied  to  the  defendants,  was 
nevertheless  inaccurate  ;  the  defendants  pleaded  privilege :  it 
was  held,  that  the  plea  could  not  be  supported — for  a  person 
publishiog  an  extract  from  a  public  document  is  responsible 
if  it  has  not  been  correctly  extracted  (b).  And  in  an  action 
for  maliciously  causing  judgment  to  be  entered  and  registered 
against  the  plaintiff;  which  entry  and  its  registration  were  set 
aside  as  irregular ;  it  was  held,  notwithstanding  the  irregu- 
larity, that  the  entry  was  in  the  course  of  a  judicial  proceeding 
and  was  privileged  (c) . 

The  publication  of  the  records  of  proceedings  of  certain  PubiicatJoD  of 
public  bodies,  invested  by  statute  with  giwsi-judicial  powers,  *«eo^  of 
is  privileged  if  published  bondjide  and  without  malice,  and  if  Pablic  Bodiss 
fair,  accurate  and  truthful.    And  so,  where  the  General  Council  ''"<f^  )"* 
of  Medical  Education  and  Begistration  having  in  pursuance  powers. 
of  their  statutory  powers  in  that  behalf,  adjudged  that'a 
certain  registered  practitioner  had  been  guilty  of  infamous 
conduct  in  a  professional  respect,  and  that  bis  name  be  struck 
off  the  Medical  Begister ;  they  afterwards  published  a  report 
of  their  proceedings  in  the  matter,  with  the  grounds  of  their 
decision.    In  an  action  of  libel  against  the  Medical  Council 
for  such  publication,  it  was  held,  that  having  regard  to  the 
nature  of  the  tribunal,  the  interest  of  the  public  in  the  matter, 
and  the  duty  of  the  Council  towards  the  public,  the  report 
stood,  on  principle,  in  the  same  position  as  a  report  of  judicial 
proceedings  :  and  therefore,  if  fair  and  accurate,  and  published 
bond  fide  and  without  malice,  the  same  was  privileged  (d). 

(0  S«/<™,  p.  106.  (c)   XaeCabe    r.  JoyU  (1901),    2 

(a)  Starlet   t.    Scarlett  (1893),    2  Q.  B.  D.  (Ir.)  115. 

Q.  B.  56 ;  61  L.  J.  673.  (i)  AUHtt  v.  The  General  Medical 

(6)  ReU  T.  Perry  (1895),  64  L.  J.  CoaTtdl,  23  Q.  B.  D.  400;  68  L.  J.606. 
Q.  B.  D.  666,  per  Day  and  Wright,  JJ. 
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CaiptEK  vu.      2ndly.  Ai  to  the  mantur  in  which  a  judicial  proceeding  may 

'      be  reported. 

ABtothe  According  to  the  statute  (e),  the  report  mast  be  fair  and 

which  jadioL-vi  accurate,  and  published  contemporaneously   with  the  pro- 
P^^'"^      ceedingB  of  the  Court. 

reported.  It  is  therefore  plain  that  the  statute  will  not  admit  of  any 

MiB-stote-  misrepresentation  of  the  facts ;  to  mis-state  any  part  of  the 
miuepreaenu-  proceeding  would  be  not  to  benefit  and  instinct,  but  to  mislead 
tion  ^facto,  j.(,g  public,  and  might  create  moat  intolerable  mischief  to  indi- 
juatiBsbie.  viduals,  inasmuch  as  it  would  annex  to  calumny  a  degree  of 
authenticity  from  its  supposed  connection  with  a  solemn  and 
deliberate  judicial  investigation.  It  is  not,  however,  necessary 
to  resort  to  the  latter  consideration  for  the  purpose  of  divesting 
such  a  publication  of  legal  defence ;  it  is  sufficient  that  the 
migrepresentation  deprives  the  defendant  of  the  excuse  which 
might  have  been  available  to  him  under  the  statute  had  he 
reported  the  facts  correctly.  Nor  will  the  protection  afforded 
by  law  to  such  publications  warrant  any  high  colouring  of  the 
circumstances  stated  (/):  nor  any  omission  of  a  material 
fact  which  removes  the  sting  or  obloquy  of  the  proceeding  (p). 
And  where  the  editor  of  a  treatise  on  the  "  Law  of  Attorneys," 
in  dealing  with  the  subject  of  striking  attorneys  off  the  rolls 
for  misconduct,  referred  to  a  case  relating  to  the  plaintiff 
(reported  in  the  "  Law  Journal ")  as  that  of  an  attorney  who 
had  been  struck  off  the  rolls ;  whereas  it  appeared  from  the 
very  report  cited,  that  he  had  only  been  tutpended  for  tiro 
years;  it  was  ruled,  that  the  question  for  the  jury  was, 
\(hether  or  not  the  mis-statement  arose  from  want  of  reason- 
able diligence  and  care,  and  whether  it  was  a  fair  representa- 
tion of  the  report  (h). 
Reporu  of  The  Same  principle  applies,  independently  of  the  statute, 

hS^d"'  '*  not  only  to  misrepresentations  of  facts,  but  also  to  all  partial 
accurate.  and  garbled  statements,  prejudicial  to  the  character  of  the 
individual  to  whom  they  relate  ;  such  reports  sue,  at  tbe  least, 
useless  to  the  public,  and  to  individuals  oftentimes  most 
injurious.  In  order  to  justify  the  report  of  a  trial,  it  must  be 
shown  that  it  is  fair  and  bond  fide,  and  not  a  mere  summary 
of  that  which  happens  to  have  made  the  most  impression 

(e)  Supra,  p.  101.  K.  &  F.  235 ;  1 1  L.  T.  Rep.  (N.  S.)  543  ; 

(/)  Stila  T.  -VuiM,  7  East,  493,  par  Cockburn,  L.C.J.,  and  see  Owyiin 

(gi  See  JfcA'ally  v,  Oldham,  nipra,  v.   S.  E.  By.  Oi.,  tupra,  p.  105  ;  nnd 

ftlso  ra«  King  V.  Lajield,  2  Barnard,  Skepbeard  y.  WKUaker,  L.  B.  10  0.  P. 

K.  B.  128.  603. 

(A)  Blakt  V,  Steeent  and  otheri,  4 
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upon  the  f&ncy  of  the  writer.    A  reporter  has  do  baeinesB  to  *^""'"  ,^'^- 

convey  an  imputation  that  the  testimony  of  any  witness  was       —  * 

nntrue,  got  np  tor  the  occasioD,  or  discredited  by  the  jury  (i) ; 

nor  to  insinuate  the  guilt  of  a  man  who,  having  been  charged 

with  a  crime,  has  been  tried  and  acquitted  (A:).    But  although 

the  report  contain  some  allegations  injurious  to  the  plaintiff, 

yet  it  is  a  question  for  the  jury  whether  the  whole  report, 

taken  altogether,  is  fair  and  accurate  apoD  the  face  of  it  {I). 

If,  in  one  part  of  the  publication,  something  discreditable  to 

the  plaintiff  is  stated,  which  is  removed  by  the  conclusion ; 

the  bane  and  antidote  must  be  taken  together  (m).     And  an 

abridged  and  condensed  report  of  what  passes  in  a  court  of 

justice  may  be  published,  if  done  fairly  and  accurately  (n). 

^!he  fact  that  the  report  contains  only  the  speech  of  the 

prosecuting  coausel  and  the  summing  up  of  the  judge,  and 

omits  the  evidence,  does  not  necessarily  show  that  the  report 

is  imfair  (o).      It  the  report  is   gubstantially  a   fair  account 

of  what  took  place,  there  is  an  entire  immunity  for  those  who 

publish  it  ( p).    Where  no  evidence  is  given  as  to  whether  the 

report  is  or  is  not  fair  and  impartial,  it  will  still  be  a  question 

for  the  jury    whether  it  was  published  with  a  malicious 

motive  (q).    And  he  who  publishes  only  a  partial  report,  or  a 

fragment  of  the  proceedings,  leaves  himself  open  to  the  charge 

of  unfairness  and  malice. 

It  is  obvious,  that,  it  it  were  allowable  to  pick  out  and 
select  particular  parts  of  a  judicial  proceeding,  the  privilege 
would  be  liable  to  the  most  grievous  abuse,  and  that  under  the 
colour  and  pretence  of  communicating  to  the  public  useful  and 
necessary  information,  which  is  the  legitimate  ground  for 
investing  such  publications  with  pecuhar  and  extraordinary 
means  of  protection,  the  reputation  of  individuals  would  be 
subjected  to  most  unjust  and  unmerited  calumny. 

If  the  reporter  has  singled  out  from  the  summing  up  of  the  Keport  nnfur 
judge  that  only  which  bears  unfavourably  on  the  conduct  of  the  *  '" 
party  complaining,  the  report  will  be  unfair  (r) ;  for  partiality 

(i)  SoberU   T.  Brmtm,   4   Moore  k  130. 

Bcott,  407;  Leuru  y.  Lery.  27  L.  J.  (o)  See  perMellUh,L.J.,in^i«»ci 

Q.  B.  287.  V.  Llai/di,  infra. 

(A)  See  RUk  Allah  Bey  v.  White-  (_p)  Per  Lord   Campbell,  C  J.,    in 

hlirtt  and  otha-t,  18  L.  T.  (N.  8.>  616.  Andreait  v.  Ckapmait,  3  Car.  &  Kir. 

(V)  Chalmert  v.  Payn£  and  another,  289. 

2  C.  H,  ft  B.  166.  (y)  Chalmers  v,  Payne  and  another, 

(m)  Jbid.  159,  per  Aldereon,  B.  6  Tjrw.  766 ;  iC.W.ic  R.  156. 

(■)  Per  Byles,  J.,  in  Turiier  v.  (r)  Saunderi  y.  MilU,  G  Blng.  219. 
Sulliran  and  othert,  6  L.  T.  (N.  S.) 
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CaipTKR  TIL  and  onfaimesB  may  ariBe  from  suppression  as  well  as  from 
—  invention;  and  therefore,  if  the  report  omit  all  mention  of  the 

testimony  of  a  witness  who  gave  important  evidence  in  favour 
of  the  defendant,  the  report  is  unfair,  and  cannot  be  justified  (>). 
And  a  report  of  proceedings  before  a  magistrate  is  unfair  and 
unjustifiable  which  assumes  the  truth  of  the  depositions  and 
the  guilt  of  the  accused,  and  predicts  that  he  will  "  meet  with 
the  legal  punishment  of  his  villainy  "  (0- 

Where  the  libel  complained  of  was  as  follows — "  Threatening 
letters.  The  Middlesex  Grand  Jury  have  returned  s  true 
bill  against  a  gentleman  of  some  property  named  French,"  it 
was  held  by  Lord  Tenterden,  C.J.,  and  the  rest  of  the  court, 
that  the  words  could  not  be  read  in  any  other  sense  than,  that 
the  Grand  Jury  had  found  a  true  bill  against  the  plaintiff  for 
sending  threatening  letters :  and  that  such  a  bill  must  import 
an  unlawful  threatening  letter  (u). 
i^^atorj  ind  where  a  report  in  a  newspaper,  of  certain  proceedings 
reports.  in  a  court  of  law,  was  headed  "  Shameful  conduct  of  an 

attorney,"  the  heading  itself  was  deemed  a  libel,  as  it  formed 
no  part  of  the  proceedings  in  court  (x).  And  so  also  where  a 
paragraph  in  a  newspaper  was  headed  "  How  Lawyer  Bishop 
treats  his  Clients  ;  "  it  was  held,  that  although  prefixed  to  the 
report  of  a  particular  case  which  occurred  in  a  court  of  equity, 
the  words  implied  not  only  that  the  plaintiff  treated  his  clients 
ill  in  that  particular  case,  but  that  he  so  treated  them  generally; 
and  therefore,  the  report  was  not  justified  by  proof  of  ill- 
treatment  of  the  client  in  the  particular  case  the  subject  of 
the  report  (ff).  Where  a  report  of  a  trial  appeared  in  a 
magazine,  twenty  years  after  the  trial  bad  taken  place,  and 
referred  to  a  "damning  piece  of  evidence,"  which  it  was 
stated,  was  not  elicited  at  the  trial ;  it  was  held,  that  a  plea 
which  omitted  to  justify  the  latter  imputation  was  no  answer 
to  an  action  for  the  libel  {z).  And  where  the  plaintiff,  a  bar- 
mEiid,  was  charged  with  stealing  money  from  the  till,  and  on 
investigation  before  a  magistrate  the  charge  was  dismissed : 
in  a  newspaper  report  of  the  case  when  the  plaintiff  was  given 
into  custody,  it  was  headed  "Daring  Bobbery,"  and  in  a 

(«)  Dunean  v.  Tkwaitet,  31  B.  k  C.  aS.  Ex.  Cham.  3  Brod.  k  Bing.  297. 

580.  Cy)   £i^h.,p    V,   Lalim.'r,   4   L.   T. 

(0  Bex  y.  FMrr,  2  Cimp.  .171.  (N.  S.)  773,  pet  Byles,  J. 

{u)  Harvej/v.  French,  \  Cr.k^eea.  (:)   Helnliam    v.    Blaekicaod    and 

17.  aiwther,  11  C.  B.  HI  ;  20  L.  J.  C.  P. 

(ap)  Otment  v.  Lewh,  7  Moore,  200 ;  187. 
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sabsequent  report  of  the  proceedings  before  a  magistrate,  the  CHAma  vn. 

report  was  beaded  "Charge  against  a  Bar-maid:"  it  was       ' 

proved  that  the  reporter  had  headed  hie  report  "  Unfounded 
charge  against  a  Bar-maid,"  but  the  word  "  unfounded  "  bad 
been  struck  out  by  some  person  on  the  editorial  staff.  The 
learoed  judge,  at  the  trial,  having  ruled  that  there  was  no  case 
to  go  to  the  jury,  and  directed  a  verdict  for  the  defendant ;  the 
court  ordered  a  new  trial ;  and  held,  that  the  case  should  not 
have  been  withdrawn  from  the  jury,  who  were  the  proper 
tribunal  for  deciding  as  to  the  fairness  or  unfairness  of  the  report, 
and  the  guardians  of  the  interests  and  liberty  of  the  press  (a). 

A  fair  report  of  a  trial,  or  other  judicial  proceeding,  published  Fuspblet 
in  the  form  of  a  pamphlet,  though  not  within  the  privilege  ^^"of^ 
conferred  by  the  recent  statute  (b),  is  nevertheless  entitled  to  ^^^ ; 
the  same  protection  at  common  law  as  if  published  in  a  news- 
paper.    If  therefore  the  pamphlet  contain  a  fair  abstract  of 
what   took  place  at   the  trial,  and  it   be  published  without 
malice,  it  will  be  privileged ;  but  the  question  as  to  the  fair- 
ness of  the  report  must  be  submitted  to  the  jury  (c).     So  also  oonuining 
the  publication  in  the  form  of  a  pamphlet,  of  a  fair  and  accurate  J^j^^t 
report  of  the  judgment  delivered  in  an  action  in  the  High  <"^j- 
Court  of  Justice,  though  xrithout  any  report  of  the  evidence, 
is  privileged  in  the  absence  of  malice,  notwithstanding  that 
there  are  passages  in    the  judgment  reflecting    upon    the 
character  of  the  plaintiff  (tj).    In  such  a  case  the  question 
for  the  jury  is,  not  whether  the  publication  is  a  fair  and 
accurate  report  of  the  judgment  delivered  by  the  judge  who 
tried  the  case,  but  whether  it  is  a  fair  and  accurate  report  of 
the  proceedings  at  the  trial,  as  a  whole  (e). 

Where  the  defendant  assumed  to  himself  the  character  Bepart  of 
of  reporter,  and  sent  to  several  newspapers  reports  of  a  case  J^f^^era 
tried  in  a  county  court,  in  which  he  had  acted  as  soUcitor  for  by  the  soli- 
one  of  the  parties :  the  report  contained  matter  defamatory  of  ome  partUe. 
the  plaintiff,  who  was  the  other  party  to  the  case.     The  jury 
having  found  that  the  defendant  was  actuated  by  malice  towards 
the  plaintiff  in  sending  the  reports ;  it  was  held,  that  the 
defendant  was  liable ;  although  the  jury  found  also,  that  the 
reports  were  fair  ( /). 

(a)  Street  v.   Licenaed   nctuallera'  17  Q.  B.  D,  636  ;  6r>  L.  J.  464. 

Sicirfy,  22  W.  R.  563.  (e)  Ibid.   \i   App.   Cob.   194;  i-irfe 

(S)  Sajrv,  p.  101.  Macdavgall    i.    Knight    (No.  2),   25 

(c)  mliuoh  V.  Uoyit.  46  L.  J.  C.  P.  Q.  B.  D.  510  ;  59  L.  J.  522-4. 

405  ;  36  L  T.  423.  (/)  Sterewi  v.  Saiapam,  5  Ei.   D, 

(J)  MaciUmgall   7.  Kaight   ^-  Sun,  53 ;  49  L.  J.  120. 


coy  Google 


REPORTS  OF  JUDICIAL  PROCEEDINGS. 


Reports  of 
Sptechn  and 
Btatements  of 
Connael. 


Where  the  report  contained  reflections  on  the  character  o! 
a  persoQ  not  a  party  to  the  proceedings,  it  was  urged  that  the 
report  in  question  was  not  such  a  report  of  proceedings  in  a 
court  of  justice  as  the  law  protects,  because  it  redacted  upon 
the  character  of  a  third  person  :  and  it  was  held,  that  if  the 
matter  was  not  wholly  irrelevant  to  the  inquiry,  even  though 
it  reflected  on  the  character  of  a  third  person  its  publication 
was  protected;  and  per  Bramwell,  B.,  whether  relevant  or 
irrelevant  it  would  be  protected  (g). 

As  to  defamatory  statements  and  speeches  of  counsel  and 
others  in  courts  of  justice;  when  the  occasion  for  making 
them  ceases,  the  right  also  ceases ;  and  it  has  been  held  (prior 
to  the  statute)  that  they  cannot,  lawfully,  be  afterwards  pnb- 
lished.  And,  therefore,  that  reporters  are  not  privileged  in 
publishing  speeches  of  CQunsel  containing  reflections  on  the 
characters  of  individuals,  annexed  to  a  short  summary  of  the 
trial,  without  stating  the  evidence  (ft).  So  it  has  been  held, 
that  the  publication  of  the  speech  of  counsel  in  a  judicial 
proceeding,  coupled  with  a  general  assertion  that  his  state- 
ment was  proved  by  a  witness  called  upon  that  trial,  cannot 
be  justified  (i)-  80  too,  it  was  held,  that  a  statement  in  a 
newspaper  of  the  speech  of  counsel  in  a  cause,  reflecting  on  the 
character  of  the  plaintiff,  who  was  the  defendant  in  that  cause, 
without  stating  any  of  the  evidence,  could  not  be  justified ; 
though  the  defendant  proved  that  he  had  copied  the  paragraph 
from  another  paper  (^).  The  evidence  ought  to  be  stated,  in 
order  that  those  who  read  the  report  may  judge  tor  themselves ; 
and  it  is  not  sufficient  to  substitute  the  mere  inference  of  the 
reporter  (l).  And  where  defamatory  statements  were  made 
against  a  defendant,  by  a  solicitor,  in  stating  a  case  for  the 
prosecution  in  a  police  court,  it  was  held  that  a  journalist  was 
not  justified  in  publishing  them  as  facts,  if  they  were  disproved 
at  the  hearing  or  not  supported  by  the  evidence  adduced  (m). 
And  though  the  evidence  be  stated  in  the  report,  it  seems  to 
have  been  doubtful,  whether  the  publication  of  the  speech  of 
counsel,  which  reflected  on  the  reputation  of  another,  could 
be  justifiable,  unless,  at  least,  it  appeared  that  the  observations 


(g}  EyalU  1.  Leader,  i  H.  &  C.  665  ; 
L.  R,  1  Ei.  300, 

(ft)  Flint  T.  Pike,  *  B.  &  C.  *73. 

(i)  Leant  v.  Walter,  4  B.  4  AW. 
605. 

(A)  Sa'Uiidert  v.  mlU.  6  Bing.  213  ; 
and  see  Kane  i.  Mvlrany,  Jr.  L.  R.  2      L  K.  209). ' 


(m)  Athmore  v.  Bertkwiek,  W  J.  P. 
92,  per  Pollock,  B.,  and  Maniatj,  J, 
(aftitmed  by  Coprt  of  Appeal,  3  Times 
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were  warranted  and  that  the  party  deserved  them  (n),  or  that  Cii*mto  VII. 

they  \rere  ao  conuected  with  the  case,  that  the  detail  was       ' 

necessary  for  the  information  of  the  pablic  (o).  For,  it  was 
said,  that  although  counsel  are  necessarily  privileged  in 
addressing  the  court  or  jury,  it  l>y  no  means  follows  that  a 
reporter  or  other  person  is  privileged  in  publishing  expres- 
sions, which  a  counsel,  from  his  peculiar  situation,  is  some- 
times justified  in  using.  He  may  be  answered  in  tlie  progress 
■of  the  cause,  or  it  may  be  that  he  was  misinstrncted.  It  does 
not  follow  that  because  the  counsel  is  privileged  as  to  what  he 
states  in  a  court  of  justice,  a  publisher  may  circulate  bis 
expressions  all  over  the  kingdom  in  a  printed  paper(p).  And 
therefore,  although  a  connsel  might  not  be  responsible  in  an 
action  for  slander,  yet  a  party  who  repeats  the  slanderous 
matter  to  all  the  world,  may  be  liable  to  an  action  ;  for  the 
pnbUcation  of  sucb  slander  is  not  done  in  the  course  of  the 
administration  of  justice  (g).  But  the  question  in  all  such 
cases,  in  which  the  report  is  published  in  a  newspaper,  will 
now  (since  the  statute)  be,  whether  or  not  the  report  so  pub- 
lished was  upon  the  whole,  fair  and  accurate  and  published 
contemporaneously  with  the  proceedings  {r). 

As   to  commente  on    trials  and   reports  of  proceedings   in  Ommmu  in 
courts  of  justiee ;  these  stand  on  a  different  footing  to  the  ^o'^^t'^js 
reports  themselves.    A  comment  in  a  newspaper  upon  the  and  Keports 
report  of  a  trial  that  is  over,  or  proceeding  ended,  in  a  court  puJ^ings] 
of  justice,  may  be  justified  on  the  ground  that  it  was  a  matter 
o(  public  interest ;  but  such  comment  must  be  fairly  and  honestly 
made,  and  founded  on  the  facts,  so  that  a  jury  shall  find  that 
it  was  not  only  fair  and  honest,  but  well  founded  (s) ;  for  the 
privilege  which  protects  the  reports  themselves  does  not  extend 
to  any   defamatory  observations  or  comments  upon  matters 
which  did  not  transpire  in  court.     And  although  a  report  of 
proceedings  in  a  court  of  bankruptcy  may  be  privileged  under 
the  general  rule  ;  still,  comments  by  the  editor  of  a  newspaper, 
on  the  report,  are  not  privileged  if  they  go  beyond  it  and  impute 
to  another  dishonest  dealings  with   the  bankrupt  (t).     And 

(»)  See  per  Holroj"!,  J.,  i  B.  &  C.  (?)  See  per  Holrojd,  J.,  in  the  caao 

J77,  ibid.  iS2.  o£  FIM  y.  PiAb,  4  B.  4:  C.  Wl. 

(o)  See  the  qQ«re  oE  Bajley,  J.,  i  (r)   fide  51  Jc  52  Vic.  c.  U,  t.  S. 

B.  tc  C,  476.    But  Bee  Curnj  v.  WaUer,  (»)  See  Watea  v.  Walter,  S  B.  4  S. 

1  Bos.  &  Pul.  635.  733  ;  38  L.  J.  Q.  B.  15. 

(p>  Rtbertt    t.   Brawn,    10   Bing.  (()  Per  Erie,  GJ..  \a  Be/treat  and 

524  ;   Waedgaie  t.  Rideind.  *  F.  &  F,  othert  t.  Allen,  3  F.  S  F.  135. 
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Cn*"«»  vn.  where  a  reporter  takes  upon  himself  to  aver  that  the  evidence 

'      addnced  againat  the  plaintiff  "entirely  negatived  hia  story," 

Buch  conclusions  are  wholly  unjustifiable;  and  if  a  report 
of  law  proceedings  has,  mixed  up  with  it,  comoients  reflect- 
ing upon  any  of  the  parties  whose  Dames  appear  in  it, 
sQoh  report  entirely  loses  the  privilege  it  might  otherwise 
claim  (u). 

There  is  a  distinction  between  a  mere  inference  and  a  con- 
clusion introducing  a  substantive  fact,  which  reqaires  a 
distinct  justification.  And  when,  in  commenting  on  pubhc 
statements,  new  and  additional  facts  are  introduced,  which  are 
not  jastified,  it  is  always  a  question  for  the  jnry  whether  such 
comments  are  fair.  A  comment  may  be  the  mere  shadow  of 
the  previous  imputation ;  but,  if  it  infers  a  new  fact,  the 
commentator  must  abide  by  that  inference  of  fact ;  and  the 
fairness  and  bona  fides  of  the  comment  mast  be  decided  upon 
by  a  jury  (a:). 

The  evidence  of  a  witness,  given  upon  oath  in  a  pnblic  court 
of  justice,  is  a  matter  of  pnblic  interest  and  importance,  and  a 
legitimate  sabject  for  fair  and  bona  fide  comment.  Bat  a 
report  of  a  libellous  speech  of  counsel,  given  without  the 
evidence  by  which  it  was  supported  and  withoat  any  object 
towards  the  prosecution  of  the  cause,  is  not  a  report  of  the 
proceedings  of  a  court  of  justice  within  the  meaning  of  the 
term  "  privilege,"  nor  is  it  a  fair  comment  thereon.  A  writer 
in  a  newspaper  is  privileged  in  discussing  the  conduct  of  m^s- 
trates  in  dismissing  a  charge  of  felony  without  fully  hearing 
the  evidence ;  and  also  in  commenting  upon  the  evidence  given 
in  support  of  the  view  that  the  charge  ought  not  to  have  been 
dismissed ;  but  if  he  attempt  to  show  from  matters  of  fact  not 
given  in  evidence,  that  the  charge  was  well  founded,  and  the 
accused  guilty,  he  loses  the  privilege  and  is  liable  to  an  action 
at  the  suit  of  the  accased  {y).  In  commenting  upon  the  pro- 
ceedings of  a  coart  of  justice  a  public  writer,  as  much  as  a 
private  writer,  is  bound  to  attend  to  the  truth,  and  to  put 
forward  the  truth  honestly,  in  good  faith  and  to  the  best  of 
hia  knowledge  and  ability.  If  he  give  a  one-sided  and  partial 
view  of  the  proceedings,  so  as  to  convey  false  and  calumaions 
refiections  upon  personal  or  professional  character,  or  use 

(a)  Z-ntn«  v.  Leri/,  E.  B.  i  E.  537  ;  A.  &  E.  1016. 

27  L.  J.  Q.  B.  2^7.  (_!/■)  mmiu  T.  X<K,  *  F.  t  F.  a« ; 

(«)  CUoper  V.  Latvon,  8  A.  &  E.  and  see  Uedley  v.  Barl«w,  iF.tF. 

746 ;  StockdaU  r.  Tarle  and  other;  *  224. 
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epithets  ol  contumely  or  obloquy  (although  they  have  already  *^'*""'  ^^^■ 
been  used  by  coouBel  id  the  cause)  such  will  be  evidence  ol       —  ' 
onfaimess,  and  will  take  away  the  privilege,  and  render  the 
writer  liable  to  an  action  of  Ubel  {z). 


CHAPTER   VIII. 

poblications  made  in  the  course  of  parliamentary 
proceedings. 

occasion:  absolute  fritilbob. 

General  principle*  at  to  tilt  pririlege.  |   General  principle'  and  limiti  of  the 

yii  liabiliiy  in  courti  of  juttiee  far  I      pririUge. 

ttatementi  in  Parliainent.  PnUieatiant  bij  order  of  farHament. 

PririUge  abtoltile  only  within  lOalU  of  '   Statatr,  giving  protect  ion  I  o  publication 
Heaae.  i^  parliamtnlarij  paper: 

Petitiimt  to  Parliament,  ahen  priri-  '   Jleporti  of  Speeeke*,  debatof,  and  pra- 

leged.  |       ceedingi  in  Parliament. 

Report*    <^   parliamentary     paper*,      Fair    comment    on    a   jiarliamentary 

debate*  and  proceeding*.  \       debate  vfpvbtic  intereel. 

Analogy  bettceea  publication  of  parlia- 
mentary and  Judicial  proceeding*. 

The  same  principles  and  policy  upon  which  defamatory  cmpi'iityiii. 
Btatements  and  publications  made  in  the  course  of  proceedings  gj^g^^ 
in  coortB  of  justice  are  privileged,  apply  to  and  govern  all  principles  as 
snch  Btatements  and  publications  that  are  made  in  the  course  pcirUege. 
of  parliamentary  proceedings.     To  the  one  as  to  the  other,  on 
principles  of  public  policy,  the  law  allows  the  occasion  and 
circumstances  of  the  publication  to  supply  an  absolute  and 
peremptory  bar  to  an  action  of  libel  or  slander  in  respect  of 
any  such  publication. 

No  member  of  either  House  of  Parliament  is  in  any  shape  ifo  linbiiit; 
respoDsible   in   a  court  of  justice  for  anything  said  in  that!"^"^''' 
bouse,  however  offensive  the  matter  may  be  to  the  feelings,  suumenta  in 
or  detrimental  to  the  interest,   of  any  individual  (a).     And  P*''"™*"'- 
accordingly,  in  such  cases,  courts  of  law  possess  no  juris- 
diction (Jt).    But  the  privilege  does  not  extend  beyond  the 
walls  of    the  house  to  which    the  member  belongs ;    and 

(i>  Weodgaie  v.  Rideout,  4  F.  t  F.  M.  Sesa.  2,  chap.  2. 
203  ;  per  Cockbnm,  L.C.J.  (b)  Dillon  v,  Balfonr,  L.  R.  (Ir.)  20 

(a)  Bj  4  Hen.  VIII.  c,  8,  members  Ei.  Div.  600.    And  it  haa  been  held 

of  Parliament  are  protected  from  all  that  aa  agreement,  or  conspiracy,  by 

cbargesagainBtthem foranytbing said  Uembera  of  either  House  of   Parlia- 

JD  either  House.    And  this  is  further  ment,  to  make  defamatory  speeches 

declared  in  the  Bill  of  Rights,  I  W.  dc  in   Farliameat    to   the    injury    of   a 

I  2 
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LUbititj  of 
member  fat 
pablishiDg 

defamatorf 


Pririlega 
»beolat«  oa\j 
witbia  walla 
oIHoiiw. 


PBtitioiiB  to 
Parliament, 
though  defa* 
nuttoij  tud 


M.P.,  rafnul 
of,  to  present  1 
peUtion  to 
ParliameDt. 


therefore,  a  peer,  who  publishee  libellous  matter  in  the  public 
prints,  as  having  conBtitated  part  of  his  speech  in  Parliament, 
is  as  open  to  an  action  or  prosecution  for  such  publication  u 
any  private  individual  (c).  The  principle  of  the  cases — The 
King  V.  Lord  Abingdon  and  The  King  v.  Creevey — is,  that  on 
grounds  of  public  policy,  the  constitution  gives  unrestrained 
freedom  of  speech  to  the  members  of  both  Houses  of  Parlia- 
ment, speaking  within  their  respective  chambers;  and  what- 
ever may  be  there  said,  is  censurable  only  according  to  the 
rules  of  Parliament,  and  before  the  Parliament.  But  it  does 
not  follow,  because  a  member,  for  the  sake  of  the  public  good, 
has  freedom  of  speech  before  an  assembly  in  Parliament,  that 
he  may  therefore  publish  his  speech  in  the  shape  of  an  appeal 
to  the  people ;  nor  that  he  may  convert  a  parliamentary  speech 
into  a  popular  harangue,  and  carry  his  privilege  of  Parliament 
as  a  shield  against  legal  respoDsibility,  where  the  reason  of 
such  privilege  totally  ceases.  The  privilege  is  only  absolat« 
within  the  walls  of  the  House :  it  is  not  personal,  but  local : 
and  therefore,  where  the  reason  ceases  and  the  condition  of 
the  place  does  not  exist,  the  promulgation  or  publication  of 
slanderous  and  libellous  matter  is  necessarily  subject  to  the 
control  and  punishment  of  the  law :  for  the  privilege  would 
become  intolerable  if  a  member  of  Parliament,  having  any 
malignant  passion  against  an  individual,  might  by  first  legal- 
ising his  slander  in  carrying  it  through  the  House,  thereafter 
publish  it  without  responsibility  to  the  laws. 

The  printing  and  exhibiting  a  false  and  scandalous  petition 
to  a  committee  of  the  House  of  Commons,  and  deUvering 
copies  thereof  to  the  members  of  the  committee,  has  been  held 
to  be  justifiable,  because  in  the  order  and  course  of  proceed- 
ings in  Parliament  (tf).  But  the  publication  of  any  such 
petition  to  persons  other  than  members  of  the  committee, 
or  of  Parliament,  would  be  actionable  (e). 

No  action  will  lie  against  a  member  of  Parliament,  at  the 
suit  of  a  constituent,  for  refusing  to  present  a  jtetition  to  the 
House  of  Commons  for  the  redress  of  certain  alleged  griev- 
ances ;  even  if  such  refusal  be  alleged  to  have  been  done 
maliciously  {/). 

petitiooer,  cannot  be  the  subject  of  an      aoe  Stockdnte  v.  Baiaard,  9  A.A:E.  1. 


indictment :  Ex  parte  Waton,  3H  L.  J. 
Q.  B.  302  ;  40  L.  J.  M.  C.  168 ;  L.  R. 
i  Q.  B.  573. 

(c)  It.  r.  Lord  Abingdon,  1  Esp.  R. 
226  ;  R.  T.  Creerey,  1  M.  i  S.  273  ;  aod 


(d)  Lais  r.  SiB0,  1  Sannd.  131. 

(e)  Jiart  T.  JUdlfr,  3  LeT.  169;  4 
Ilep.  14;  Bid.  414. 

C/)  Chuffen  V.   eotdtmid  (1891), 
1  Q.  B.  1U6. 
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A  witness  sammoned  to  give  STidence    before    a    Belect  CoApraHViii 
committee  of  the  House  of  Commons,  is  absolutely  privileged  witn««.  mt 
as  to  statements  he  makes  when  under  examination  by  and  Parii»Dient«rj 
before  such  committee  (g). 

Notwithstanding  the  analogy  assumed  to  exist  between  the  Ansiogj 
publication  of  parliamentary  and  of  judicial  proceedings,  there  c^Jra'rf''"  '" 
seems  to  be  a  wide  and  manifest  distinction  between  them  ;  pariUmantiiy 
and  the  statute  51  &.  52  Vic.  c.  64  (k),  which  confers  a  con-  J^loci^dbigi 
ditional  privilege  on  reports  of  judicial  proceedings,  does  not 
apply  to  reports  of  parliamentary  proceedings.    And  indeed 
with  respect  to  many  parliamentary  proceedings,  so  far  is  it 
from  being  legalhj  essential  to  the  interests  of  the  public  that 
they  should  be  divulged,  that  a  party  who  publishes  reports  of 
them  is,  in  strictness,  guilty  of  a  breach  of  the  privileges  of 
the  House.     Courts  of  justice,  on  the  other  hand,  are  open  to 
all :  the  common  law  of  the  land  is  to  be  learned  principally 
by  attention  to  the  practice  and  proceedings  of  such  courts  ; 
and  therefore  it  is  of  essential  importance  to  the  public  that 
reports  of  the  proceedings  of  courts  of  justice  should,  to  a 
great  extent  at  least,  be  communicated  to  the  public. 

lb  is,  however,  obviously  of  advantage  to  the  public,  and  even  G«nerai  prin- 
to  the  legislature  besides,  that  true  accounts  of  the  proceedings  °j'^'^^  j^^ 
of  Parliament  should  be  generally  circulated ;  but  they  would  privilege 
be  deprived  of  that  advantage  if  no  person  could  publish  such 
proceedings  without  being  liable  to  an  action  of  libel  for  so 
doing.     And  therefore  it  is,  by  the  common  law,  upon  similar 
principles  of  public  policy,  and  of  the  benefit  and  advantage  to 
the  community,  whereby  the  publication  of  reports  of  proceed- 
ings in  courts  of  justice  are  privileged,  that  the  publication  of 
the  debates  and  proceedings  of  Parliament  are  protected:  and 
whilst  all  the  privileges  of  the  one  are  conceded  to  the  other, 
so  also  the  Umitations  placed  on  the  one  to  prevent  injustice 
to  individuals,  apply  also  to  the  other.     And,  accordingly,  fair 
reports   of   debates  and  proceedings   in   Parliament,  though 
containing  matter  defamatory  of  individuals,  are  privileged 
at  common  law.    But  the  privilege  in  the  one  case,  as  in  the  Tbe  pririlege 
other,  is  conditional  ,■  and  therefore  subject  to  the  qualifica- "  «"'<'''J"''*'- 
tions,  that  the  subject-matter  of  the  report  is  fit  and  proper 
for  publication  ;  that  its  publication  would  not  be  prejudicial 
to  the  welfare  of  the  State,  or  injurious  to  the  national 

(A)  Supra,  p.  101. 
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Cnumyill.  mterests ;  and  that  the  report  itaelf  be  neither  garbled,  pre- 
judiced nor  untruthful,  bat  fair,  honest,  and  impartial ;  pub- 
lished with  a  view  to  afford  information  to  the  public,  and 
not  for  the  purpose  of  casting  aspersions  upon  the  characters 
of  individuals  concerned. 
Fablicktion*  As  to  the  authority  of  either  House  of  Parliament  to  orcUr 
l^riiMuent.  ^^^  publication,  out  of  the  House,  of  defamatory  matter,  on 
the  ground  that  it  formed  part  of  the  proceedings  of  the  House ; 
the  question  underwent  considerable  discussion,  and  was  elabo- 
rately argued  in  Trinity  Term,  1839,  in  the  great  case  of 
Stockdale  T.  Hansard  (t),  when,  by  the  unanimous  decision  of 
the  Court  of  Queen's  Bench,  it  was  held  to  be  no  defence  ia 
law  to  an  action  of  libel,  that  the  libel  was  part  of  a  parlia- 
mentary proceeding,  and  was  published  under  the  authoritg 
and  by  order  of  the  House  of  Commons. 

That  decision  having  brought  the  House  of  Commons  into 
direct  confiict  with  the  Law  Courts ;  and  other  actions  being 
immediately  commenced  by  the  same  plaintiff  against  the  same 
defendant  for  similar  publications ;  the  matter  was  warmly 
debated  in  Parliament,  on  a  petition  presented  by  the  defen- 
dant; and  an  Act  wss  soon  afterwards  passed  for  giving 
summary  protection  to  persons  employed  in  the  publication  of 
parliamentary  papers  (&). 
fnbiicaUon  b;  In  the  great  case  referred  to  (0,  the  plaintiff,  by  his  declara- 
^cLm™™  ^^°'^'  alleged,  that  he  was  a  bookseller  and  publisher  of  books, 
of  debmatorj  and  bad  published  divers  and  very  many  scientific  books,  and 
pweeiUnra-  particularly  a  certain  physiological  and  anatomical  book, 
written  by  a  learned  physician,  on  the  generative  system, 
illustrated  by  anatomical  plates ;  and  the  defendants  published, 
in  a  certain  book,  purporting  to  be  "Reports  of  the  Inspectors 
of  the  Prisons  of  Great  Britain,"  the  passage  following  (viz.), 
"  This  last  is  a  book  of  a  most  disgusting  nature ;  and  the 
plates  are  indecent  and  obscene  in  the  extreme : "  and  in  a 
certain  printed  paper  purporting  to  be  a  copy  of  the  Reply  of 
the  Inspectors  of  Prisons,  <&c.,  the  words  following  (viz.),  "  Bat 
we  deny  that  the  book  is  a  scientific  work  (using  that  term  in 
its  ordinary  acceptation),  or  that  the  plates  are  purely  anato- 
mical, calculated  only  to  attract  the  attention  of  persons 
connected  with  surgical  science  ;  and  we  adhere  to  the  terms 
which  we  have  already  employed,  as  those  only  by  which 

(i)  7v™. 

(it)  3  &  4   Vic  c.  9  :  fidrt  Appen- 
dis  of  Statutes. 
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to  obaracteriBe  such  a  book."  .  .  ■  ■  "  We  also  applied  to  Chipms  tiii. 
several  medical  booksellerB,  who  all  gave  it  the  Bame  character. 
They  described  it  aB  one  of  Stockdale's  obscene  books ;  that:  it 
never  wae  considered  a  Bcientific  work ;  that  it  never  was 
written  for  or  bought  hy  the  members  of  the  profession  as 
such ;  that  it  was  intended  to  take  young  men  in,  by  inducing 
them  to  give  an  exorbitant  price  for  an  indecent  work."  The 
defendant  pleaded,  at  considerable  length,  a  justification,  the 
effect  of  which  was,  that  in  pursuance  of  a  certain  Act  of 
Parliament,  the  inspectors  of  prisons  made  a  Report  to  the 
Secretary  of  State,  in  which  improper  books  were  said  to  be 
permitted  in  the  prison  of  Newgate ;  that  the  Court  of  Alder- 
men wrote  an  answer  to  that  part  of  the  report,  and  the  in- 
spectora  rephed,  repeating  the  statements,  and  adding,  that  the 
improper  books  were  published  by  the  plaintiff.  That  all 
those  documents  were  printed  by  and  under  orders  from  the 
House  of  Commons,  who  had  come  to  a  resolution  to  publish 
and  sell  all  the  papers  they  should  print  for  use  of  the  members ; 
and  who  also  resolved,  declared,  and  adjudged,  that  the  power 
of  publishing  such  of  their  reports,  votes,  and  proceedings  as 
they  thought  conducive  to  the  public  interest,  was  an  essential 
incident  to  the  due  performance  of  the  functions  of  Parliament, 
To  this  plea  the  plaintiff  demurred,  assigning  for  causes :  that 
the  known  and  established  laws  of  the  land  cannot  be  super- 
seded, suspended  or  altered  by  any  resolution  or  order  of  the 
House  of  Commons ;  and  that  the  House  of  Commons,  in 
Parliament  asBombled,  cannot  by  any  resolution  or  order  of 
themselves,  create  any  new  privilege  to  themselves  inconsistent 
with  the  known  laws  of  the  land ;  and  that  if  such  power  be 
assumed  by  them  there  can  be  no  reasonable  security  for  the 
life,  liberty,  property,  or  character  of  the  subjects  of  this  realm. 
It  was  contended  (m)  on  the  part  of  the  defendant,  that  the 
grievance  complained  of  was  an  act  done  by  order  of  the  House 
of  Commons,  a  court  superior  to  any  court  of  law,  and  none  of 
whoBfi  proceedings  were  to  be  questioned  in  any  way.  That  the 
defendant  published  the  alleged  libel  by  order  of  the  House 
of  Commons  in  the  exercise  of  a  privilege  claimed  by  them  ; 
that  each  House  of  Parliament  is  the  sole  judge  of  its  own 
privileges ;  and  that  the  court  could  not  inquire  into  the 
existence  of  that  privilege.  That  the  right  to  authorise  a 
publication,  which  the  House  of  Commons  thinks  beneficial  to 
nTBe  of  a  learned  and 


cB,  Google 


120  REPORTS  OF  PARLIAMENTARY  PROCEEDINGS. 

Ckafwil  yiii.  tbe  community  and  essential  to  the  discharge  of  its  legislative 
fanctions,  is  an  ancient  privilege  recognised  by  legtBlatire 
declarations,  and  never  qaestioned  since  the  revolution,  except 
by  the  plaintiff.  That  the  Hoose  of  Commons  in  directing 
the  defendant  to  appear  and  plead  to  the  action,  did  not  there- 
by submit  its  privileges  to  the  decision  of  tbe  court  or  of  any 
other  tribunal  than  itself.  That  the  only  object  of  the  plead- 
ing, was  to  inform  the  court  in  a  regular  way,  that  the  act  com- 
plained of  \raB  done  in  the  exercise  of  its  aatbority  and  id  the 
legitimate  use  of  its  privileges.  That  the  fact  that  it  was  30 
done  was  admitted  by  the  demurrer ;  and  nothing  remained 
for  the  court  but  to  give  judgment  for  the  defendants.  It  was 
admitted  that  the  pubUcation  was  criminatory,  and  that  the 
declaration  showed  good  ground  of  action ;  but  denied  that  the 
publication  was  a  libel.  That  the  question  of  privilege  was 
directly  raised,  and  could  not  therefore  be  inquired  into  by  a 
court  of  common  law.  That  no  criminal  or  civil  liability  was 
incurred  for  acts  done  by  the  authority  of  either  Houfe  of 
Parliament.  That  assuming  that  the  court  (ti)  were  competent 
to  inquire  into  the  existence  of  the  privilege,  it  could  be  shown 
that  the  power  of  printing  and  publishing  reports  and  papers, 
though  of  a  criminatory  nature,  for  public  information  and 
benefit,  had  long  existed :  and  if  the  House  had  power  to  order 
the  publication,  it  must  follow  as  a  necessary  consequence,  that 
no  action  would  lie :  for  criminatory  matter  published  by  law- 
ful authority  could  not  be  a  libel.  But  the  members  of  the 
court  (0)  were  unanimous  that  the  defence  pleaded  was  no 
defence  in  law,  and  accordingly  they  gave  judgment  for  the 
plaintiff.  Lord  Denman,  C.J.,  in  the  course  of  his  judgment 
(one  of  the  most  masterly  and  luminous  ever  delivered  in 
Westminster  Hull)  observed,  that  the  principle  contended  for 
on  the  part  of  the  defendant,  was  a  claim  for  an  arbitrary  power 
to  authorise  the  commission  of  any  act  whatever  on  behalf  ot  a 
body,  which  it  was  admitted  was  not  the  supreme  power  in  the 
State.  And,  said  the  learned  judge,  "  The  supremacy  of 
Parliament,  the  foundation  on  which  the  claim  is  made  to  rest, 
appears  to  me  completely  to  overturn  it,  because  tbe  Honse  of 
Commons  is  not  the  Parliament,  but  only  a  co-ordinate  and 
component  part  of  the  Parliament.  That  sovereign  power  can 
make  and  anmake  tbe  laws ;  hut  the  concurrence  of  tbe  three 
legislative  estates  is  necessary ;  the  resolution  of  any  one  of 
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them  cannot  alter  the  law,  or  place  any  one  beyond  its  control.  Cuaptek  viii. 
The  proposition  is  therefore  vbollj  untenable,  and  abhor- 
rent to  the  first  principles  of  the  Constitution  of  England." 
.  .  .  .  "  That  Parliament  enjoys  privileges  of  the  most 
important  character  no  person  capable  of  the  least  reflection 
can  doubt  for  a  moment.  Some  are  common  to  both  Houses, 
some  peculiar  to  each ;  all  are  essential  to  the  discharge  of 
their  functions.  If  they  were  not  the  fruit  of  deliberation  in 
aula  regid,  they  rest  on  the  stroiLger  ground  of  a  necessity, 
which  became  apparent  at  least  as  soon  as  the  two  houses 
took  their  present  position  in  the  State.  Thus  the  privilege 
of  having  their  debates  unquestioned,  (though  denied  when 
the  members  began  to  speak  their  minds  freely  in  the  time  of 
Queen  Elizabeth,  and  punished  in  its  exercise  both  by  that 
princess  and  her  two  successors),  was  soon  clearly  perceived  to 
be  indispensable  and  universally  acknowledged.  By  conse- 
quence, whatever  is  done  within  the  walls  of  either  assembly 
mnst  pass  witbont  question  in  any  other  place.  For  speeches 
made  in  Parliament  by  any  member,  to  the  prejudice  of  any 
other  person,  or  hazardous  to  the  public  peace,  that  member 
enjoys  complete  impunity.  For  any  paper  signed  by  the 
Speaker  by  order  of  the  House,  though  to  the  last  degree 
calumnious,  or  even  if  it  brought  personal  suffering  upon 
individuals,  the  Speaker  cannot  be  arraigned  in  a  court  of 
justice.  But  if  the  calumnious  or  infiammatory  speeches 
Bhoald  be  reported  and  published,  the  law  will  attach  responsi- 
bility. So,  if  the  Speaker,  by  authority  of  tbe  House,  order 
an  illegal  act,  though  that  authority  shall  exempt  him  from 
question,  his  order  shall  no  more  justify  the  person  who 
executed  it,  than  King  Charles's  warrant  for  levying  ship- 
money  could  justify  his  revenue  officer."  ....  "The 
privilege  of  committing  for  contempt  is  inherent  in  every 
deliberative  body  invested  with  authority  by  the  constitution  ; 
bat,  however  flagrant  the  contempt,  the  House  of  Commons 
can  only  commit  till  the  close  of  the  existing  session.  Their 
privilege  to  commit  is  not  better  known  than  this  limitation  of 
it ;  though  the  party  should  deserve  the  severest  penalties,  yet 
his  offence  being  committed  tbe  day  before  the  prorogation,  if 
the  House  order  his  punishment  but  for  a  week,  every  court 
in  Westminster  Hall,  and  every  judge  of  all  the  courts,  would 
be  bound  to  discharge  him  by  habeas  corpus."  ....  "The 
Commons  of  England  are  not  invested  with  more  of  power  and 
dignity  by  their  legislative  character  than  by  that  which  they 
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ChaptbbVIII.  bear  as  the  Grand  laqueet  of  the  nation.  All  the  privileges 
that  can  be  required  for  the  energetic  discharge  of  the  duties 
inherent  in  that  high  trust  are  conceded,  without  a  murmar  or 
a  doubt.  We  freely  admit  them  in  all  their  eitent  and  variety  ; 
hut  if,  on  a  resolution  of  guilt  voted  by  themselves,  the  Grand 
Inquest  should  not  accuse  but  condemn,  should  mistake  their 
right  of  initiating  a  charge,  for  the  privilege  of  passing  sen- 
tence and  awarding  execution,  will  it  be  denied  that  their 
agent  would  incur  the  guilt  of  murder?"  .  .  .  .  "  In  truth 
no  practical  difference  can  be  drawn  between  the  right  to 
sanction  all  things  under  the  name  of  privilege,  and  the  right 
to  sanction  all  things  whatever,  by  merely  ordering  them  to  be 
done.  The  second  proposition  differs  from  the  first  in  words 
only.  In  both  cases  the  law  would  be  superseded  by  one 
assembly  ;  and,  however  dignified  and  respectable  that  body, 
in  whatever  degree  superior  to  all  temptations  of  abusing  their 
power,  the  power  claimed  is  arbitrary  and  irresponsible;  in 
itself  the  most  monstrous  and  intolerable  of  all  abuses."  As 
to  the  argument  that  the  practice  of  printing  and  publishing 
parliamentary  papers  had  prevailed  ever  since  the  Long 
Parliament,  his  Lordship  observed,  "  The  practice  of  a  ruling 
power  in  the  State  is  but  a  feeble  proof  of  its  legality.  I  know- 
not  how  long  the  practice  of  raising  ship-money  had  prevailed 
before  the  right  was  denied  by  Hampden ;  general  warrants 
had  been  issued  and  enforced  foe  centuries  before  they  were 
questioned  in  actions  by  Wilkes  and  his  associates,  lyho,  by 
bringing  them  to  the  test  of  law,  procured  their  condemnation 
and  abandonment.  I  apprehend  that  acquiescence  on  this 
subject  proves,  in  the  first  place,  too  much ;  for  the  admitted 
and  grossest  abuses  of  privilege  have  never  been  questioned 
hy  suits  in  Westminster  Hall.  The  most  obvious  reason 
is,  that  none  could  have  commenced  a  suit  of  any  kind  for 
the  purpose  without  incurring  the  displeasure  of  the 
offended  House,  instantly  enforced  if  it  happened  to  be  sitting, 
and  visiting  all  who  had  been  concerned.  During  the 
session  it  must  be  remembered  that  privilege  is  more  for- 
midable than  prerogative,  which  must  avenge  itself  by 
indictment  or  information  involving  the  tedious  process  of 
law,  while  privilege  with  one  voice  accuses,  condemns,  and 
executes.  And  the  order  to  '  take  him,'  addressed  to  the 
serjeant-at-arms,  may  condemn  the  offender  to  persecutioQ 
and  ruin.  Who  can  wonder  that  early  acquiescence  was 
deemed  the  lesser  evil,  or  gravely  argue  that  it  evinced 
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B  general  persuasion  that  the  privilege  existed  in  point  ofCHipn«Vin. 
law?"(p). 

And  Littledale,  J.,  observed  in  his  judgment  in  the  same 
case  (g),  with  reference  to  the  privilege  of  Parliament  to  order 
the  publication  of  defamatory  papers,  that "  such  a  proceeding 
could  not  he  justified  under  the  Bill  of  Bights :  it  is  not  such 
a  proceeding  in  Parliament  as  the  Bill  of  Bights  refers  to,  but 
out  of  Parliament.  The  privileges  of  Parliament  appear  to  be 
confined  to  the  walls  of  Parliament,  to  what  is  necessary  for  the 
transaction  of  the  basiness  there,  to  protect  individual 
members,  so  that  they  may  always  be  able  to  attend  to  their 
duties,  and  to  punish  persons  who  are  guilty  of  contempt  to 
the  House,  or  against  the  orders  and  proceedings  or  other 
matters  relating  to  the  House,  or  to  individual  members  in 
discharge  of  their  duties  to  the  House,  and  to  such  other 
matters  and  things  as  are  necessary  to  carry  on  their  parlia- 
mentary functions  ;  and  to  print  documents  for  the  use  of  its 
members.  But  a  publication  sent  out  to  the  world,  though 
founded  on  and  in  pursuance  of  an  order  of  the  House,  becomes 
separated  from  the  House  ;  and  no  longer  any  matter  of  the 
House,  but  of  the  agents  employed  to  distribute  the  papers : 
those  agents  are  not  the  House,  but  individuals  acting  on  their 
own  responsibility  as  other  publishers  of  papers."  And 
Patteson,  J.,  stated  in  the  course  of  his  judgment  in  the  same 
case  (r),  "  It  is  clear  that  no  action  can  be  maintained  for  any- 
thing said  or  done  by  a  member  of  either  House,  in  the 
House ;  and  the  individual  members  composing  the  House  of 
Commons,  whether  it  be  a  Court  of  Record  or  not,  may,  like 
other  members  of  a  Court  of  Becord,  be  free  from  personal 
liability  on  account  of  the  orders  issued  by  them  as  such 
members.  Yet,  if  (he  orders  themselves  be  illegal,  and  not 
merely  erroneous,  upon  no  principle  known  to  the  laws  of  this 
country  can  those  who  carry  them  into  effect  justify  under 

(;i)  Oq  the  trial  ot  this  case  at  Nisi  the  Hoase  of  ComrooM  ood  any  pab- 

Prins,  Lord  Denman,  C.J.,  seemg  to  lisher  in  (heir  emplo;,  I  bid  of  opinion, 

bavc  said,  with  reference  to  the  de-  tbat  the  publisher  who  publishes  that 

fence,  that  the  libel  waa  published  and  in  hie  public  shop  (and  especial);  for 

sold  io  punnance  of  resolutions  of  the  money)  whicb  maj  be  injurious,  and 

House  of  Commons,  and  the  conten-  possibly  ruinous  to  any  one  of   the 

tion  tbat  the  publication  waa  privi-  King's  subjects,  must    answer   in   a 

leged  by  their  authority—"  I  am  not  Court  of  Justice  to  that  subject  it  he 

aware  of  the  existence  in  this  country  challenge  him  tor  a  libel."    [Note  to 

of  any  body  whatever,  tbat  can  pri»l-  Slaetidalt  v.  IIan>ard,9  A.  kK.  p.  101 ; 

lege  any  servant  of  theirs,  to  publish  and  see  S.  C.  2  Hoo,  Ic  Rob.  9.] 

libels  of   any   indiTidual.    Whatever  (j)  9  A.  &  E.  18*. 

Miangenients  may  be  made  between  (r)  Hid.  189. 
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CBipTBK  VHi.  them.     A  servaut  cannot  shelter  himeelf  under  the  illegal 

orders  of  his  master,  nor  could  an  officer  under  the  illegal 

orders  of  a  magistrate,  until  the  legislature  interposed  and 

enabled  him  to  do  so.     The  mere  circumstance,  therefore, 

that  the  act  complained  of  was  done  under  the  order  and 

authority  of  the  House  of  Commons,  cannot  of  iteelf  excuse 

that  act,  if  it  be  in  its  nature  illegal ;  and  it  is  necessary  in 

answer  to  an  action  for  the  commission  of  such  illegal  act,  to 

show  not  only  the  authority  under  which  it  was  done,  but  the 

power  and  the  right  of  the  House  of  Commons  to  give  such 

authority."     And  judgment  was  given  for  the  pluintiff  («). 

Coiiiaion  After  the  decision  in  the  case  of  Stockdale  v.  Hansard  and 

FhoM  of**      others,  the  plaintiff  brought  other  similar  actions  against  the 

Conmont  tmd   defendant,  who  then  petitioned  the  House  of  Commons  on  the 

Courtsr  subject :  when  it  was  afterwards  resolved  by  the  House,  as  to 

one  of  the  actions,  that  no  defence  be  made  to  it ;  therefore 

judgment  was  suffered  to  go  by  default:    and  the  sheriffs 

having  levied   for   the   amount   of   damages,  the   House   of 

Commons  sought  to  restrain  them  from  paying  the  amount 

over  to  the  plaintiff ;  and  passed  a  resolution  to  that  effect. 

They  were  afterwards  committed  to  Newgate  for  breach  of 

privilege   in    paying   over    the   amount    to   the    plaintiff  in 

opposition  to  the  resolution  of  the  House  of  Commons.     The 

plaintiff  and  his  attorney  were  also  declared  guilty  of  breach 

of  privilege,  and  both  were  committed    to  the  custody  of 

t^tatute  giving  the  scrjeant-at-arms  and  imprisoned  at  Newgate.    In  conse- 

jimroaem^    (juence  of  this  remarkable  collision  between  the  House  of 

ployed  in  the    Commous  and  the  law  courts,  an  Act  (()  was  passed  in  the 

j-ariiauioutHry  uext  session  of  Parliament  for  the  purpose  of  protecting  from 

papeia.  q[^\  ^q^  criminal  liability,  persons  employed  by  Parliament 

in  the  publication  of  its  papers. 
ubserrotiopB         n  should  be  Observed  with  regard  to  the  protection  afforded 
DD  tho  Statute.  ,,,  -3.  1-1 

by  the  above-mentioned  statute,  that  it  does  not  appear  to  be 

compulsory  on  the  Lord  Chancellor,  or  others,  to  grant  the 
certificate;   and  in  no  case  could  it  be  granted  unless  the 

the  BubKCqaeot  case  of  WaaoK  t. 
Waller,  L.  R.  4  Q.  B.  86  ;  38  iL.  J. 
Q.  B.  40,  expressed  their  unhesitating 
and  unqualified  adhesion  to  the 
decision  ot  the  Court  in  this  case. 

(/)  3  &  4  Vic.  c  'J.  See  the 
statute  set  out  verbatim  in  the  Ap- 
pendix of  Statutes,  ia/ra. 


(*)  Thia  case  has 

been  stated  here 

SQmeivhat   fnllj    on 

account   of    its 

pecnlin 

;    though,    after 

aU,  it 

B  hut  a  nierf 

note  of  it ;  the 

repoHf 

om  which  it 

wag  taken  occn- 

pying  n 

0  less  than 

,m  hundred  a«d 
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defend&nt   was  actuIlT  *"eii:i*I  jci   tx  or  irrlr.r  5r.£«-  ib*  '-■i-^^'^Tn 
aatbority  of  tbe  Hoases  of  Pu-lism^ri.  or  one  :-f  tb«i:-  ir.  iht- 
pablicatioD  o{  eoeb  report,"  ke, 

"When  tbe  pablieatKHi  is  *  or-ij  of  sscli  d='T  «-ih--ri9fi 
report,  &c.,  no  eernfieate  is  Der«ss«rT:  l--:i  t2  »:5isT-:i 
verifying  tbe  correctDess  ot  E-nch  rey:^!.  *<-  -K^i  if  I'r;* 
pnblicatioD  be  only  an  extract  or  atistran  of  b\  h  r^-t'-n.  Ar<„ 
evideDce  may  be  givrai  to  show  that  snch  enrfcti  or  ar-itrirl 
was  pablisbed  boman/if  and  wilboat  noalise:  l-3i  tbe  ojiiJtn 
of  tbe  jury  mast  be  taken  apon  it. 

Tbe  only  case  vbieb  has  at  presf^nt  cr.-me  litfrre  the  e-:-:ins  Ci«  a  »ijei 
upon  Hie  coDStTDCtion  of  any  6«tion  f-f  the  Act.  is  thai  in  Jt^^"'^ 
which  the  plaintiff  in  the  caseabove  ELaieid  '  i  l-rotijLi  an>Lher 
action  against  tbe  same  defendatjis  for  a  similu-  i:~r>r1.  ar.4  in 
which  an  interloeatoty  jadgment  had  been  sL::!;^'] :  when  a 
certificate  under  the  hand  of  the  Speak«-  of  ihe  H  •i^  of 
Commons  was  obtained  and  eerred  on  the  plainriff:  tbe  eenin- 
cate  stated,  in  effect,  that  the  book  and  paper  mentioiied  in 
the  declaration  were  pabUsbed  by  the  defendant:  by  order  and 
under  the  aathority  of  the  House  of  Gammons.  Upon 
affidavits,  with  the  certificate  annexed,  it  was  moved  on  the 
part  of  the  defendants  that  proceedings  in  the  c«se  be  stayed. 
The  plaintiff  was  allowed  to  show  cause  in  the  first  instance ; 
and  the  role  for  staying  esecation  was  made  absolatelxi. 

With  r^ard  to  tbe  publication,  by  newspaper  proprietors  and  ?'T'™  '■' 
others,  of  reports  of  Bpeeches,  debates,  and  other  proceedings  'huMe^  u.i 
in  Parliament,  contfuning  matter  defamatory  of  individoals,  p^^"°r  " 
although  a  most  important  question,  it  only  recently  came 
before  a  court  of  btw  for  decision,  and  is  tbe  first  instance  of 
an   action   of  hbel    founded    on  a  newspaper  report  of  a 
parliamentary  debate  (y). 

As  to  the  authorities  prior  to  this  case,  see  below  (?). 

Every  member  of  Parliament  has  liberty  of  speech  in  Parlia- 
ment: but  if  he  publish  his  speech  to  the  world,  it  then 
becomes  the  subject  of  common  law  jurisdiction ;  and  the 
circumstance  of  its  being  accurate,  or  intended  to  correct  a 
misrepresentation,  will  not  the  less  make  him  amenable  to  the 
common  law  in  respect  of  the  publication  (a).  And  per  Lord 
Campbell,  C.3.,  "  A  member  of  Parliament  who  publishes  an 

(«}  StwkdaUi.Hmuardandothen,  (i)  The  King  i.  Willmnvi,  2  Show. 

tupra,  p.  118.  R.  471  ;  Comb.   18  ;  and  The  Hint  T. 

{e)  Stacidalev.J/aHlardaiidalheri,  Wright.  8  T.  R.  293. 

1 1  A.  t  E.  iSl.  (a>  B.  V.  Oferejr,  1  M.  ft  S.  273. 

<y)   Vide  Watvn  v.  If'alUr,  infra. 
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ChiftekVIU,  ftmended  version  of  hia  speech  in  Parliameiit  cannot  jastify  as 
to  that,  although  he  might;  have  spoken  the  Bama  words  in  his 
place  with  impunity.  Bnt  if  a  member  were  to  repeat  bond 
Jide  to  his  constituents  what  be  said  in  the  House,  for  the 
purpose  of  explaining  his  coaduct  to  them,  I  think  he  would 
be  protected  "  {b).  And  it  has  been  said,  that  "  If  the  member 
whose  conduct  is  blamed  by  his  constituents,  wishes  to  vindi- 
cate his  conduct,  he  may  send  what  parliamentary  papers  he 
pleases,  provided  they  do  not  contain  any  criminatory  matters 
of  individuals ;  but  it  can  never  be  considered  as  justifiable 
to  pubhsb  defamatory  matter  of  other  persons  to  justify  his  own 
conduct  in  Parliament  "(c). 

Until  recently  these  were  all  the  authorities  upon  the 
important  question — the  priviiege  of  reporting  speeches,  debates, 
Fairuid  and  proceedings  in  Parliament.     The  qnestiOD  may  now,  how- 

^rt!rf  ^^^''  ^  considered  as  settled,  by  the  unanimous  judgment  of 
pariumenurr  the  Gourt  of  Queen's  Bench.  The  plaintifif  brought  an  action 
priTUeged.  against  the  proprietors  of  the  Times  newspaper,  for  a  libel 
contained  in  a  report,  which  was  published  in  that  paper,  of 
certain  speeches  delivered  in  the  House  of  Lords,  and  in 
certain  leading  articles  commenting  upon  those  speeches. 
It  appeared  that  on  the  appointment  of  Sir  Fitzroy  Eelly  to 
the  high  judicial  ofiSce  of  Lord  Chief  Baron  of  the  Court  of 
Exchequer,  the  plaintifiF  wrote  a  letter  to  the  Prime  Minister 
(the  Earl  of  Derby)  impugning  the  appointment,  on  the 
ground  (as  alleged)  of  unfitness,  by  reason  of  certain 
calumnious  charges  therein  stated  against  him  ;  and  a  petition 
from  the  plaintiff,  founded  upon  the  charges  contained  in  that 
letter,  having  been  presented  to  the  House  of  Lords,  praying 
for  a  committee  of  inquiry,  with  a  view  to  the  removal  of 
Sir  F.  Kelly  from  his  judicial  ofiBce,  a  debate  took  place  in 
that  House  upon  the  petition  and  the  charges  referred  to ;  in 
the  course  of  which  the  Lord  Chancellor  refuted  the  charges 
brought  against  the  Lord  Chief  Baron,  and  commented  with 
much  severity  upon  the  conduct  and  character  of  the  plaintiff; 
and  ascribed  the  proceeding  to  rancour,  arising  out  of  an 
election  quarrel  upwards  of  thirty  years  ago,  and  declared  that 
the  imputations  of  the  plaintiff  upon  Sir  F.  Kelly  were 
altogether  false  and  without  foundation,  and  that  the  petition 
would  remain  "  a  perpetual  record  of  the  falsehood  and 
malignity  of  the  plaintiff."     The  declaration  contained  two 

(i)  Saridian   v.  Duneau,  26  L.  J. 
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coants,  one  founded  apon  a  report  in  "The  Times"  newspaper  ^^" 
of  the  debate  in  the  House  of  Lords,  the  other  upon  a  leading 
article  in  the  same  newspaper,  commenting  upon  the  debate, 
and  expressing  an  opinion  to  the  effect  that  the  censure  passed 
apon  the  plaintiff  in  the  course  of  the  debate  was  deserved. 
At  the  trial  before  Cockbum,  L.C.J.,  the  jury  were  directed, 
in  substance,  that,  as  regards  the  report  of  the  debate ;  if  in 
the  opinion  of  the  jury  it  was  fair  and  faithful,  it  would  be  a 
privileged  publication,  and  could  not  be  the  subject  of  an  action 
of  libel ;  that  the  same  principles  upon  which  fair  and  bona 
Ude  reports  of  proceedings  in  courts  of  justice  were  privileged, 
seemed  to  apply  with  equal,  if  not  greater  force,  to  reports  of 
proceedings  in  the  two  Houses  of  Parliament :  and  as  to  the  F-ur 
leading  article,  the  subject  being  one  pre-eminently  of  public  mentmy'™ 
interest,  they  must  be  satisfied  that  the  article  was  a  fair  '**^.'*;  "^ 
comment  on  the  facts ;  that  although  the  comments  might  ia  priTiiege 
have  been  made  with  an  honest  belief  in  their  justice,  yet  such 
was  not  enough,  inasmuch  as  such  belief  might  originate  in 
the  blindness  of  party  zeal,  or  in  personal  or  political  aversion; 
that  a  person  taking  upon  himself  publicly  to  criticise  and 
condemn  the  conduct  or  motives  of  another,  must  bring  to  the 
task  not  only  an  honest  sense  of  justice,  but  also  a  reasonable 
degree  of  judgment  and  moderation;  so  that  the  result  may 
be  what  a  jury  shall  deem,  under  the  circumstances  of  the 
case,  a  fair  and  legitimate  criticism  on  the  conduct  and  motives 
of  the  party  who  is  the  object  of  censure.  And  the  jury 
having  found  for  the  defendants  upon  both  issues,  the  court 
were  unanimous  in  their  judgment  that  the  direction  was 
correct ;  and  held,  that  a  faithful  report  in  a  public  newspaper 
of  a  debate  in  either  House  of  Parliament,  containing  matter 
disparaging  to  an  individual  spoken  of  in  the  course  of  the 
debate,  is  not  actionable  at  the  suit  of  the  party  whose 
character  has  thus  been  brought  into  question  (d).  That  the 
same  principle  and  privileges  which  are  accorded  to  the  publi- 
cation of  the  reports  of  proceedings  in  courts  of  justice  extend 
and  apply  to  the  publication  of  the  reports  of  proceedings  in 
Parliament :  that  the  analogy  between  them  being  complete, 
all  the  limitations  placed  on  the  one  to  prevent  injustice  to 
individuals  necessarily  attach  to  the  other.  That  a  garbled 
or  partial  report  of  a  debate,  or  of  detached  parts  of  proceedings, 
published  with  intent  to  injure  individuals,  would  equally  be 
disentitled  to  protection.    But  as  to  fair,  honest,  and  faithful 

(d)   Waton  y.  Walter,  L,  R.  i  Q.  B.  73  ;  38  L,  J.  Q.  B.  34  i  a  6.  t:  8.  B71. 
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CHAFtEH  VIII  reports,  the  presumption  of  malice  ia  negatived  in  the  one  case, 
as  in  the  other,  by  the  fact  that  the  pabUcation  has  in  view — 
not  the  defamation  of  the  individual  concerned,  bat  the 
instruction  and  advantage  of  the  public. 


CHAPTER   IX. 

PUBLICATIONS  MADE  IN  THE  COURSE  OF  NAVAL  AND 
MILITARY   PROCEEDINGS. 

Xarai   or  Military  Officer   acting   in  I  Defamatory  eommxHifoiiaia  by  m7i- 

daeharje  of  duty.                                     I  tary  0/tirert  to  their  Superiort. 

Court!  Xartial  and  Military  OmrtA.  j  mtnnfei  giving  eridence  in  Military 

I  Co«rtt. 

Cbiptib  IX.  B^  analogy  to  the  case  of  Judges  and  Jurors,  it  appears  that 
' —  no  action  will  lie  for  a  Naval  or  MiUtary  oflScer,  or  subordinate, 
Uiiitai?  Officer  ^ainst  his  Commander,  or  Superior  officer,  for  acts  done  in 
dkcbl^  the  course  of  duty  or  discipline.  Naval  and  military  matters 
at  datj.  between  naval  and  military  men,  being  properly  for  naval  and 

military  tribunals  to  determine ;  and  when  properly  brought 
within  the  true  limits  of  naval  or  military  jurisdiction,  cannot 
be  questioned  in  the  civil  courts  (a).  The  immunity  in  these 
cases  rests  upon  grounds  of  public  policy  and  convenience;  the 
object  being  to  secure  the  free  and  fearless  discharge  of  high 
public  duty  in  the  administration  of  justice,  and  the  mainte- 
nance of  military  discipline,  on  which  the  welfare  and  safety 
of  the  State  depend  (b). 

But  acts  done  under  colour  of  naval  or  military  authority 
and  in  abuse  or  excess  thereof,  out  of  spit«,  and  without  any 
reasonable  or  probable  cause,  are  not  within  the  principles  and 
privileges  above  stated  {c). 

Certain  charges  having  been  preferred  by  the  plaintiff 
against  an  officer  of  his  own  regiment  ;  the  Court  Martial, 
after  acquittal,  subjoined  the  following  declaration: — "The 
court  cannot  pass,  without  observation,  the  malicious  and 
groundless  accusations  that  have  been  produced  by  Captain  J. 
against  an  officer  whose  character  has  during  a  long  period  of 

(<t)  See  JoAnitone  t.  Sutton,  1  T.  B,  C.  (N.  S.)  277  ;  *2  L.  J.  P.  C,  SB. 

493  i  in  Error  610  ;  see  aUo  Grant  t.  (c)  See  Warden  v.  Boiley,  4  Tannt. 

Gould,  2  H,  Blac.  69.  67 ;  Same  in  error,  *  M.  &  3. 400. 

{b)  I/art  V.  Gumjiach,  9  Moo.  P.  C. 
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service,  been  80  irreproachable  as  Colonel  Stewart's ;  and  the  Cunu  iz. 
court  do  unanimoaBl;  declare  that  the  conduct  of  Captain  J. 
in  endeavouring  falsely  to  calumniate  the  character  of  his  com- 
manding officer,  is  most  highly  injurious  to  the  good  of  the 
service."  For  this  the  plaintiff  brought  his  action  against  Sir 
J.  Moore,  the  President  of  the  Court  Martial.  Upon  the 
trial  of  the  cause  before  Sir  3.  Mansfield,  C.J.,  it  appeared, 
that  the  alleged  Ubel  formed  part  of  the  opinion  of  the  court, 
delivered  by  the  defendant  to  the  Judge  Advocate,  for  the  pur- 
pose of  being  submitted  to  the  King,  and  immediately  followed 
the  declaration  of  the  opinion  of  the  Court  Martial, — "  that  he, 
the  aforesaid  Colonel  Bichard  Stewart,  is  not  guilty  of  either 
of  the  charges,  and  the  court  do  most  fully  and  honourably 
acquit  him."  The  plaintiff  was  nonsuited :  and  afterwards  a 
new  trial  was  refused,  on  the  ground  that  the  words  complained 
of  formed  part  of  the  judgment  of  acquittal  (d). 

A  military  court  of  inquiry  duly  instituted  by  the  Com-  MiUturCourta 
mander-in-Chief  of  the  army,  under  the  Articles  of  War,  "  "^"^■ 
though  not  a  court  of  record,  nor  a  court  of  law,  nor  coming 
within  the  ordinary  definition  of  a  court  of  justice,  is  neverthe- 
less a  court  duly  and  legally  constituted,  and  recognised  in  the 
Articles  of  War,  and  in  Acts  of  Parliament.  And  where  the 
Commander-in-Chief  of  the  army  having  directed  an  assemblage 
of  commissioned  military  officers  to  bold  an  inquiry  into  the 
■conduct  of  a  commissioned  officer  in  the  army,  and  such  officer 
having  sued  the  president  of  the  inquiry  for  damages  for  a 
libel,  stated  to  be  contained  in  the  report  made  by  the  presi- 
dent thereon ;  it  was  held,  that  the  report  was  a  privileged 
communication,  and  not  admissible  in  evidence  on  the  trial  of 
.such  an  action  (e). 

And  where  the  plaintiff  brought  three    separate  actions  Adjoiu  Rgoinit 
.against  three  members  of  a  military  court  of  inquiry,  charging  Miliui?  Coort 
in  each  that  the  defendant  confederated  and  conspired  with  '^J"^- 
other  persons,  by  falsely  and  maliciously,  and  without  any 
reEisonable  or   probable    cause,    representing  to    the   Com- 
mander-in-Chief that  the  plaintiff  was  unfit  to  command  in 
his  regiment,  and  that  his  command  was  not  benehcial  to  the 
service ;  whereby  the  plaintiff  was  deprived  ol  his  rank  and 
commission  in  the  army :  the  court  stayed  the  actions,  on 
affidavits  by  each  of  the  defendants,  that  the  actions  were 

(rf)  Jtkyll    T,  Sir  J.  Moore,  2  B,  &  (e)  Home  y.  Lord  Bentinck,  2  Brod. 

J*.  N.  B.  3*1.  ABing.  130. 
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Chaptbk  IX.  brought  solely  in  respect  of  official  and  jadicial  acts  by  them 

as  members  of  a  military  court  of  inquiry  {/). 

Defunotory  An  action  at  law  will  not  lie  against  an  officer  in  the  army 

tioDs  b;  for  libellous  statements  contained  in  official  reports  made  in 

^'•■^       ■  '^®  diecharge  of  his  duty  as  such  officer,  or  under  the  obliga- 

Soperion,  M  tion  of  military  duties,  touching  the  military  conduct,  corn- 


reasonable  or  probable  canse.  The  only  remedy  for  a  wrong 
done  by  a  commanding  officer  to  an  inferior  in  the  discharge 
of  military  duty,  is  the  redress  provided  by  the  articles 
of  war. 

And  ao  where  the  plaintiff,  a  military  officer,  had  been 
arrested  ander  orders  from  the  defendant  (his  commanding 
officer),  vith  a  view  to  his  trial  by  court  martial ;  and  daring 
his  arrest  the  defendant  sent  to  the  civil  court,  before  which 
the  plaintiff  was  applying  to  be  discharged,  a  certificate  which 
was  relevant  to  the  question  before  it,  but  m^bt  tend  to 
prevent  hia  discharge,  and  might  be  deemed  defamatory  :  it 
was  ruled  by  Willes,  3.,  to  be  insufficient,  either  as  evidence  of 
malice  or  to  eapport  an  action  of  libel  (g).  And  where  the 
plaintiff  in  an  action  of  libel,  alleged  that  he  was  an  officer 
and  lieutenant-colonel  in  the  army,  and  was  entitled  to  certain 
emoluments  in  respect  thereof,  and  the  defendant  pubhahed  of 
him  as  such  officer,  &c.,  certain  libellous  statements  contained 
in  letters  (which  letters  were  set  oat  at  length  in  the  declara- 
tion), and  alleging  as  special  damage,  loss  of  office  and  emolu- 
ment :  the  defendant  pleaded,  in  substance,  that  at  the  time  of 
writing  and  publishing  the  matter  complained  of,  he  was  the 
superior  military  officer  of  the  plaintiff,  and  the  plaintiff  was 
under  bis  command,  and  that  it  was  his  (defendant's)  duty  as 
such  superior  officer  to  forward  to  the  adjutant-general  certain 
letters  from  time  to  time,  received  by  him  as  such  superior 
officer  from  the  officers  under  his  command,  and  to  report 
thereon  in  writing  to  the  said  adjutant-general  for  the  infor- 
mation of  the  Commander-in-Chief ;  that  the  defendant  having 
received  such  letters  from  the  plaintiff,  made  reports  thereon 
and  forwarded  the  same  in  the  ordinary  course  of  his  duty  as 
such  supenor  military  officer,  to  the  adjutant-general,  which 
letters  and  reports  so  received  and  forwarded,  &e.,  were  the 

(/>  Bawkint  v.  Prinfe  Edicard  of      46  L.  J.  567. 
Sax«-  Weimar,     Same    T.     Wynijard,  (j)  Seighlj/  v.  Jiell,  4  F.  &  F.  763. 

Same  V.  Stejiheiuon,  1  Q.  B.  D.  499; 
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lib«lB  complained  of :  to  which  plea  the  plaintifif  replied,  that  <]hiphb  n 
the  vorda  in  the  declaration  mentioned  were  written  and  pub* 
lished  hj  the  defendant  of  actual  malice  and  without  reaBon- 
able,  probable,  or  justifiable  cause,  and  not  bond  fide,  or  in  the 
bond  fide  discharge  of  the  defendant's  duty  as  such  superior 
officer,  as  in  the  plea  alleged.  And  it  was  held,  by  the  majority 
of  the  court,  that  the  replication  was  bad ;  that  the  defendant's 
plea  was  an  answer  to  the  action ;  and  that  even  though  the 
words  were  published  of  actual  malice  and  without  any  reason- 
able or  probable  canse,  yet  that,  inasmuch  as  both  plaintiff  and 
defendant,  as  officers  in  the  army,  were  bound  by  the  articles 
of  war,  and  the  matter  complained  of  arose  in  the  course  of 
duty,  it  was  purely  of  military  cognisance,  and  the  plaintiff  had 
no  remedy  at  law  (A).  But  Cockburn,  L.C.J.,  who  differed  Cooflict  of 
said: — "While  I  fully  agree  that  acts  done  in  the  honest J,p^^ 
exercise  of  military  authority  are  entirely  privileged,  I  confess 
that  I  am  not  prepared  to  arrive  at  a  conclusion  so  startlin^^ 
and  apparently  unjust,  as  that  if  the  opportunity  it  affords  is 
intentionally  abused  for  the  purposes  of  injury  and  wrong,  no 
redress  is  to  be  had  by  a  sufferer,  in  a  court  of  law  "  (i).  And 
after  referring  to  the  case  of  Sutton  v.  Johnstone  {gupra),  par- 
ticularly to  the  judgment  of  the  Court  of  Exchequer  delivered 
by  Eyre,  B.,  in  that  case  ;  and  also  to  the  case  of  Warden  v. 
Bailey  {supra),  proceeded  to  say  : — "I  cannot  bring  myself  to 
think  that  it  is  essential  to  the  well-being  of  our  military  or 
naval  force,  that  where  authority  is  intentionally  abused  for  the 
purpose  of  injustice  or  oppression,  where  charges  are  preferred 
which,  to  the  knowledge  of  the  party  preferring  them,  are 
unfounded  and  unjust,  where  representations  are  made  which 
the  party  making  them  knows  to  be  slanderous  and  false,  the 
party  injured,  whose  professional  prospects  may  have  been 
ruined,  and  whose  professional  reputation  may  have  been 
blasted,  is  to  be  told  that  the  Queen's  Courts  in  a  country 
vbose  boast  it  is  that  there  is  no  wrong  without  redress,  are 
Bhat  to  his  jnst  complaint.    On  the  contrary,  I  cannot  but 

(A)  Dawkiiu  T,  Lord  Fredk.  Paul/t,  (i)  See  also  per  Lord  Campbell,  C.J., 
9  B,  t  S.  768 ;  L.  R.  5  Q,  B.  94  ;  39  Dkktoit  v.  The  Earl  of  Wilton,  1  F,  & 
L.  J.  Q-  B.  58,  per  Mellor,  Laeh,  F.  419  ;  and  Hr.  Justice  Stephen,  in 
and  fiafee,  JJ.  (Cockburn,  L.CJ.  his  "  Digeat  of  the  Criming  Law," 
diuentiente).  This  case  afterwarda  page  191,  oote  6,  expresses  a  doubt 
stood  tor  argument  in  the  Exchequer  whether  the  privilege  would  be  ex- 
Chamber,  but  Offing  to  the  death  of  tended  beyond  the  ca«c  of  military 
the  defeuiiant,  the  plaintiff  waa  pre-  duty. 
Tent«d  from  proceeding  with  it. 

E  2 
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Cbutbb  IX,  believe  that  fo  a  force  depending  on  voluntary  augmentation, 
it  will  be  far  more  beneficial  that  its  Bobordinate  members 
shall  know  that,  against  intentional  oppression  and  manifest 
wrong,  leading  to  consequences  disastrons   to   professional 
interests  or  character,  redress  may  be  found   at  the  civil 
tribunals  of  the  country"  (k). 
WibiMi  ^Ting      A  military  man,  giving  evidence  before  a  military  court  of 
1^^  "*      inquiry  having   no  power  to  administer  an   oath,  is  never- 
<^<>rt.  theless  entitled  to  the  same  protection  as  that  enjoyed  by  a 

witness  on  oath  in  an  ordinary  judicial  proceeding.  And, 
therefore,  where  the  plaintiff,  an  officer  in  the  army,  having 
made  certain  complaints,  and  brought  certain  charges  against 
his  brother  officers ;  the  commander-in-chief  directed  that  a 
Gonrt  of  inquiry  be  assembled  for  the  purpose  of  investigating 
the  matters  complained  of,  and  of  reporting  thereon  to  the 
commander-in-chief.  A  court  of  inquiry  was  accordingly  duly 
constituted  and  assembled ;  at  which  the  defendant,  an  officer 
in  the  army,  was  required  to  and  did  attend  as  a  witness,  and 
was  examined  vivd  voce  by  the  plaintiff,  and  by  the  court ; 
and  after  the  close  of  his  examination,  and  without  any  request 
by  the  court  or  the  plaintiff,  be  banded  in  to  the  court  a  written 
statement  containing  in  substance  a  repetition  of  the  vivd  voce 
evidence  he  had  given,  with  some  additions  thereto,  and  the 
TolantNTT  same  was  received  by  the  court.  A  report  was  afterwards 
made  by  the  court  to  the  commander-in>chief ;  and  the  plaintiff 
hMid«d  applied  for  a  Court  Martial  upon  the  defendant  for  such  his 
*"  conduct  towards  him,  which,  however,  was  refused :  whereupon 
the  plaintiff  brought  an  action  against  the  defendant  for  slander 
and  libel,  alleged  to  have  been  contained  respectively  in  the 
vivd  voce  statements  made  to  the  court,  and  in  the  written 
statement  handed  m  at  the  close  of  the  inquiry.  At  the  trial, 
before  Blackburn,  J.,  it  was  ruled  by  that  learned  judge,  that 
the  action  would  not  lie,  if  the  verbal  and  written  statements 
complained  of  were  made  by  the  defendant  (a  military  man), 
in  the  course  of  a  military  inquiry  in  relation  to  the  conduct 
of  the  plaintiff  (also  a  military  man),  and  with  reference  to 
the  subject  of  that  inquiry,  even  though  the  plaintiff  should 
prove  that  the  defendant  had  acted  malajide,  and  with  actual 
malice,  and  without  any  reasonable  or  probable  cause,  and 
with  a  knowledge  that  the  statements  so  made  and  handed 
in  by  him  as  aforesaid  were  false.     To  tbis  ruling  a  bill  of 

(ft)  Davikiiu  t.  Paula,  39  L.  J.  Q.  B.  G2. 
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exceptions  was  tendered  ;  and  it  was  held,  hy  the  onanimonB  Cbaptr  IX 
jadgment  of  the  Court  of  Exchequer  Chamber,  that  the 
ruling  of  the  learned  judge  at  the  trial  was  right,  and  that 
the  exception  must  be  disallowed  (Q.  Upon  this  judgment 
error  was  brought  to  the  House  of  Lords  ;  where  it  was  held, 
that  a  long  series  of  decisions  have  settled,  that  no  action  will 
he  against  a  witness  for  what  he  says  or  writes  in  giving 
evidence  before  a  court  of  justice,  such  statements  or  writings 
having  reference  to  the  inquiry  before  the  court.  That  upon 
all  principles,  and  upon  all  considerations  of  convenience  and 
of  public  poHcy,  the  same  protection  which  is  extended  to  a 
witness  who  has  been  examined  upon  oath  in  a  judicial  pro* 
ceeding,  ought  to  be,  and  must  be,  extended  to  a  military  man 
*  called  before  a  court  of  inquiry,  in  pursuance  of  the  Queen's 
regulations  and  orders  for  the  army,  for  the  purpose  of 
testifying  there  upon  a  matter  of  military  discipline  con- 
nected with  the  army,  such  testimony  being  relative  to  that 
inquiry  (m). 

It  will  thus  be  seen  that  the  judgment  of  the  Exchequer 
Chamber  was  affirmed  by  the  House  of  Lords,  but  upon  the 
point  only  that  the  same  protection  which  is  extended  to 
a  witness  in  a  judicial  proceeding,  should  be  extended  to  a 
military  man  in  giving  evidence  before  a  court  of  inquiry 
upon  a  matter  of  mihtary  discipline.  The  great  question  as 
to  whether  a  military  man  against  whom  a  charge  has  been 
brought  by  hie  superior  officer,  which  the  latter  knows  to  be 
false  and  mahcioue,  and  made  without  any  reasonable  or 
probable  cause,  and  from  which  special  damage  has  resulted, 
has  a  right  of  action  in  the  civil  courts,  is  therefore  yet  open 
to  final  decision  by  a  court  of  last  resort.  The  question  has 
several  times  been  before  the  Courts,  as  appears  from  the 
cases  already  mentioned,  in  which  eminent  judges  have 
differed  in  opinion.  And  so  the  question  stands  at  present, 
as  having  been  decided  both  incidentally  and  by  the  majority 
of  the  court  in  the  case  of  Dawkins  v.  Patdet,  that  a  military 
man  is,  under  such  circumstances,  without  redress  in  the 
courts  of  law.  There  has,  however,  been  no  decision  of  the 
House  of  Lords  to  that  effect.  Certainly  the  point  was  not 
decided  in  the  case  of  Sutton  v.  Johnstone  {awpra),  nor  in  that 
of  Dawkint  v.  Rokehy  (n), 

{I)  Dawkiiu  T.  I^rd  Jtokeby,  L.  R.      Q.  B,  S. 
8  Q.  B.  25S  )  43  L.  J.  Q.  B.  63.  (n)  See  the  observations  at  the  Lonl 

(n)  Ibid.,  7  E.kl.Ap.m;  45  L.  3.      CbsDceUor  (Caims)  that,  their  lord- 
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Chimh  is.       Upon  the  authority  of  thd  preceding  cases,  it  has  been  held, 
PnUicatian  of  that  no  sotion  of  libel  will  lie  against  the  Secretary  of  State 
S^^^Ji'J^ ,     for  India,  for  the  publication  in  the  Indian  Gazette  of  an  order 
Sum,  an  to      for  the  removal  of  a  military  officer  from  the  Indian  Army  to 
mi*^j  offiMT.  '■^^  pension  list,  on  the  ground  (alleged)  of  his  being  ineligible 
for  public  employment ;  the  publication  having  been  made  by 
the  Secretary  of  State  in  the  exercise  of  his  duty  as  such,  and 
in  pursuance  of  certain  Government  orders  and  regulations 
applying  to  military  service,  and  therefore  not  within  the 
cognisance  of  a  court  of  law,  or  at  all  events  not  unless  the 
publication  was  made  falsely  and  maliciously,  and  without  any 
reasonable  or  probable  cause  (o).    And  in  a  subsequent  case  it 
was  held,  that  a  communication,  in  writing,  made  by  the 
Secretary  of  State  for  India  to  the  Under  Secretary,  in  the ' 
course  of  his  official  duty ;  although  containing  untrue  state- 
ments affecting  the  professional  reputation  of  the  plaintiff,  a 
captain  in  H.  M.  Indian  Staff  Corps,  is  absolutely  privileged, 
and  cannot  be  made  the  subject  of  an  action  of  libel  (j)). 


CHAPTER   X. 


COMMDNICATIONS  ON  MATTERS  OF  PUBLIC  INTEREST. 
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Statutory  Privilege  al  to  H'euvpaper 
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Until  recently  there  was  no  legislation  on  this  branch  of 
our  subject ;  nor  was  there  any  privilege  at  law  to  pubhsh 
reports  of  the  proceedings  of  public  meetings.    The  rule  of 


BonA  fide  belief  of  the  writer  ■»  de- 

fence. 
Rerietoe  and  Criturietnt  of  Boolu,eiU 

other  literary  [fiiblii>ationt. 
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of  thaC  partiualiu  CMe  would  warrant : 

7  B.  «  I.  App.  T&l ;  46  L.  J.  Q.  B.  13. 

(o)  Grant  T.  The  Secretary  itf  State 


(y)  Chatterton  \.  Secretary  tfSteU 
•or  India  in  Cimncil  (1 896),  2  Q.  B.  D. 
S»i  64  L.  J.  676. 
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law  which  allowed,  under  certain  eonditioDS,  the  pnblication  of  fciiris  x. 
fair  and  accurate  reports  of  the  proceedings  of  courts  of  justice, 
did  not  extend  to  reports  of  the  proceedings  of  public  meetings. 
And,  accordingly,  it  was  held  to  be  no  defence  to  an  action  for 
a  libel  published  in  a  newspaper,  that  the  alleged  libel  was  a 
true,  faithful,  and  correct  report  of  the  proceedings  at  a  public 
meeting  held  under  the  authority  of  a  local  act  for  the  im- 
provement of  a  town  (a).  And  the  publication,  even  of  a 
correct  report,  of  the  proceedings  at  a  parish  vestry  meeting 
was  not  privileged  as  a  matter  of  public  interest  (b).  Nor  were 
reports  of  proceedings  at  meetings  of  boards  of  guardians  (c). 

In  the  year  1881  a  statute  was  passed  (rQ  conferring,  by  sutator; 
section  2  thereof,    privilege    (under    certain  conditionB)  to  aanomm 


newspaper  reports  of  the  proceedings  of  public  meetings.  But  reporu  of 
after  the  lapse  of  a  few  years  that  section  was  repealed,  and  m"Uti^ 
another  substituted  by  the  legislature,  in  the  "  Law  of  Libel 
Amendment  Act,  1886"  {e).  By  section  4  of  the  last-mentioned 
statute  it  is  enacted  that — ' '  a  fair  and  accurate  report,  published 
in  any  newspaper,  of  the  proceedings  of  a  public  meeting,  or 
(except  where  neither  the  pnbUc  nor  any  newspaper  reporter 
is  admitted)  of  any  meeting  of  a  vestry,  town  council,  school 
board,  board  of  guardians,  board  or  local  authority  formed  or 
constituted  under  the  provisions  of  any  Act  of  Parliament,  or 
of  any  committee  appointed  by  any  of  the  above-mentioned 
bodies,  or  of  any  meeting  of  any  commissioners  authorised  to 
act  by  letters  patent.  Act  of  Parliament,  warrant  under  the 
Eoyal  Sign  Manual,  or  other  lawful  warrant  or  authority, 
select  committees  of  either  House  of  Parliament,  justices  of  the 
peace  in  quarter  sessions  assembled  for  administrative  or 
deliberative  purposes,  and  the  pubhcation  at  the  request  of  any 
government  office  or  department,  officer  of  state,  commissioner 
of  police,  or  chief  constable  of  any  notice  or  report  issued  by 
them  for  the  information  of  the  public,  shall  be  privileged, 
unless  it  shall  be  proved  that  such  report  or  publication  was 
published  or  made  maliciously  :  Provided  that  nothing  in  thia 
section  shall  authorise  the  publication  of  any  blasphemous  or 
indecent  matter :  Provided  also,  that  the  protection  intended 
to  be  afforded  by  this  section  shall  not  be  available  as  a  defence 

(a)  JMrritim  v,  Dvacait.  7  E.  4  B.  (o)  Pareett  v.  Sawter,  2  C.  P.  D. 
131,  &nd  S.  C.  nom.  Saeidtan  r.  Dun-  216 ;  46  L.  J.  308  ;  Pierce  t.  MIU,  6 
ran,  26  L.  J.  Q.  B.  104.  Ir.  C.  L.  R.  65-6, 

(b)  Papham  v.  Pirtbum,  7  H.  Jc  N.  (d)  44  &  46  Vict.  c.  60. 
897    31  L.  J.  Zx.  133.  (e)  El  &  52  Vict.  c.  64,  s.  4. 
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CtuPTiB  T,  in  any  proceedings,  if  it  shall  be  proved  that  the  defendant  has 
been  requested  to  insert  in  the  newspaper  in  which  the  report 
or  other  publication  oomplained  of  appeared,  a  reasonable 
letter  or  statement  by  way  of  contradiction  or  explanation  of 
such  report  or  other  publication,  and  has  refused  or  neglected 

Fnblie«cnccni.  to  insert  the  same :  Provided  further,  that  nothing  in  this 
section  contained  shall  be  deemed  or  construed  to  limit  or 
abridge  any  privilege  now  by  law  existing,  or  to  protect  the 
publication  of  any  matter  not  of  pnbUc  concern,  and  the  pub- 
lication of  which  is  not  for  the  public  benefit." 

PnUicmwUng.  It  is  also  provided  that,  "  For  the  purposes  of  this  section 
'  public  meeting '  shall  mean  any  meeting  bond  fide  and  law- 
fully held  for  a  lawful  purpose,  and  for  the  furtherance  or  dis- 
cussion of  any  matter  of  public  concern,  whether  the  admission 
thereto  be  general  or  restricted." 

Under  this  statute,  the  report  of  any  statement  made  at  a 
meeting  of  Shareholders  of  a  Company  which  is  strictly  con- 
fined to  a  discussion  of  the  company's  financial  position  is 
privileged.  But  it  does  not  follow  that  all  that  was  said  in  the 
course  of  a  speech  on  the  affairs  of  the  company  would  be 
protected  {/). 

Canditioiu  of        The  Statute  confers  only  a  conditional  privilege.     In  the  first 

the  priTilega,  pi^ce  tiig  report  must  be  "  fair  and  accurate  "  ;  and  therefore 
when  challenged  in  an  action  of  libel  as  unfair  and  inaccurate, 
such  will  be  a  question  for  the  jury. 

2ndly.  The  report  will  not  be  privileged  if  it  was  published 
or  made  maliciously.  This  also  will  be  a  question  for  the 
jury. 

Srdly.  The  report  must  not  contain  any  blasphemous  or 
indecent  mutter. 

4thly.  The  privilege  will  not  be  available  as  a  defence  if  the 
defendant  has  been  requested,  and  has  refused  or  neglected,  to 
insert  in  the  newspaper  in  which  the  report  appeared,  a 
reasonable  letter  or  statement  of  contradiction  or  explanation 
of  such  report.  But  as  to  this  condition,  a  plEiintiff  is  not 
bound  to  request  the  insertion  of  any  such  a  letter  or  state- 
ment ;  nor  is  the  defendant  reqnired  to  insert  any  such  without 
request. 

And  Sthly.  The  privilege  does  not  extend  to  the  publication 
of  any  matter  that  is  not  of  public  concern,  and  the  publication 
of  which  is  not  for  the  public  benefit. 

C/)  Per  Matbew,  J.,  in  Poatford  v.  Fina/icial  ]im^»,  16  T.  I.  E.  (19«0>, 
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As  to  this  last  condition,  it  is  made  a  question  for  the  jury,    CHiPT«»  x. 
onder  the  direction  of  the  judge,  as  to  whether  or  not  the  conditional 
matter  complained  of  was  of  public  concern ;  and  so  also  as  pfi'Ueg*  "  t 
to  whether  or  not  the  publication  thereof  was  for  the  public  pnuic 


benefit. 

Unless  the  matter  is  of  public  concern  and  published  for  the 
public  benefit,  the  Amendment  Act  afFords  no  protection  (g). 

If  the  report  contain  matter  that  iejalse,  as  well  as  defama- 
tory of  the  plaintiff,  it  will  be  difficult  to  show  that  the  publi- 
cation thereof  was  for  the  public  benefit.  And  it  cannot  be  for 
the  pablic  benefit  that  false  and  unfounded  accusations  against 
individuals  should  be  promulgated  at  a  public  meeting  for  the 
purpose  of  publication  in  a  newspaper.  As  in  the  case  of  a, 
defence  which  was  raised  under  the  (now  repealed)  section  of  the 
statute  of  1881  (A)  to  an  action  against  the  proprietor  of  the 
'Manchester  Courier,' for  libel  contained  in  a  report  in  that 
newspaper,  of  a  speech  delivered  at  a  political  meeting  at 
Manchester,  at  which  the  speaker  made  a  violent  attack  upon 
the  plaintiff,  who  was  not  present  at  the  meeting,  and  who  had 
nothing  to  do  with  the  election  at  Manchester,  but  who  was  a 
candidate  at  the  time  for  a  London  constituency,  imputing  to 
him  atheism  and  blasphemy  ;  it  was  held,  to  be  a  question  for 
the  jary  whether  the  publication  of  that  speech  in  the  defen- 
dant's newspaper  was  for  the  public  benefit ;  and  it  wae  also 
held,  that  it  could  not  be  for  the  public  benefit  that  unjustifiable 
accusations  against  individuals,  entirely  irrelevant  to  the 
Bubject  of  the  meeting,  and  introduced  by  the  speaker,  only  for 
the  purpose  of  defaming  a  person  not  present  at  the  meeting, 
should  be  published  in  a  newspaper,  or  in  any  other  form  of 
publication  (»)- 

It  will  be  seen  that  the  Amendment  Act  of  1888  extends  to  Othst 
various  other  meetings,  of  a  quasi  public  nature ;  as  the  '°**"''8"- 
meetings  of  a  parish  vestry,  town  council,  &c.  As  to  these, 
however,  if  neither  the  public  nor  any  newspaper  reporter  is 
admitted  thereto,  there  is  no  privilege  under  the  statute  to 
report  the  proceedings.  But  if  the  public  are  not  excluded,  a 
fair  and  accurate  report  of  the  proceedings  published  in  a 
newspaper  is  privileged,  upon  the  same  conditions  as  a  report 
of  a  public  meeting. 

(j)  Fant/ard   t.    Fiimitni/U    ninei  (4)  4i  &  45  Vict.  c.  60,  a.  2. 

(1900),  16  T.  L.  B.  248  ;  and  see  Ven-  (i)  Panikurtt   y.   Sowler,  3  Times 

abUt  T.  Fitt,  5  T.  L.  R.  83  ;  Xi'ltey  v.  L.   R.   193,  per   Huddleaton,  B.,  and 

ffMaily,  e  T.  L.  R.  62.  Manistj.  J. 
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It  will  be  obaerved  that  the  section  above  stated  applies  only 
to  reports  published  in  a  newspaper ;  and  therefore  a  report  of 
a  public  meeting  published  in  the  form  of  a  pamphlet,  or 
circular,  would  not  be  within  the  section.  Nor  would  a 
report  published  in  the  form  of  a  reprint  or  extract  from  a 


Speaker  Where  a  person  vho  made  a  speech  at  a  public  meeting 

own?M^h.  assumed  to  himself  the  character  of  a  reporter  of  his  own 
share  of  the  proceedings,  it  was  held  an  unprivileged  com- 
munication, not  being  a  fair  report  of  the  whole  proceedings 
of  the  meeting  (A:).  And  if  a  person,  having  made  a  public 
speech,  give  a  copy  of  it  to  another  to  publish,  he  is  answerable 
as  a  publisher  of  it  (Q.  But  if  the  occasion  of  publishing  his 
speech  be  in  vindication  of  his  character  when  unjustifiably 
attacked,  such  publication  may  be  justi&ed  on  that  ground  (m). 
Offlcisl  noticM  The  section  also  includes  within  the  privilege  it  confers,  the 
publication  at  the  request  of  any  government  office  or  depart- 
ment, officer  of  state,  commissioner  of  police,  or  chief  con- 
stable, of  any  notice  or  report  issued  by  either  of  them  for  the 
information  of  the  public. 
As  to  The  Act  does  not  apply  to  seditious  libel,  and  therefore  a 

mattorerf""  defendant  charged  with  such  will  not  be  allowed  to  avail  him- 
pobuc  intoreat.  self  of  the  provisious  of  the  statute  and  plead  that  the  matter 
complained  of  was  fair  comment,  published  without  malice  (n). 
The  rule  of  the  common  law  which  allows  full  freedom  of 
comment  and  discnssion  to  writers  upon  matters  of  public 
interest  does  not  extend  to  imputations  upon  personal 
character.  In  the  absence  of  any  duty  recognised  by  law  in 
the  person  publishing  them,  there  is  no  privilege,  statutory  or 
otherwise,  such  as  will  exonerate  the  author  or  publisher  of  a 
defamatory  communication  of  the  kind  from  the  consequences 
attendant  on  the  publication  of  a  libel. 
ConflictiBg  There  are,  however,  conflicting  decisions  on  the  subject  (o), 

"'"'■  though  chiefly  in  cases  at  Nisi  Prius ;  from  which  it  would 
appear  that  the  publication  of  statements  defamatory  of  indi- 
viduals may  be  privileged  by  the  occasion,  as  comments  upon 
matters  of  public  interest,  if  published  without  malice  and  in 

(A)  Pifrce  Y.  SIIU,  6  Ir.  C.  L.  Rep.      Q.  B.  D.  (Ir.)  563 


(N.  H.)  55. 

(i)  Parka*  v.  I'retcott  and  atwtlier, 
L.  R.  i  Et.  l(ia  ;  38  L.  J.  Ex.  105. 

(hi)  See  LaugMoa  v.  The  Bithop  of 
Sodar  nnd  Man,  infttt,  p.  150. 

(ff)   Btg.     V.     M-IIngh.    (1901  i,    2 


(o)  Vide  Henipaed  v.  Barritvn, 
infra,  p.  142  ;  Tarabull  v.  Sird,  2 
F.  *:  F.  524  ;  Huntar  v.  Sharye,  4 
F.  &  F.  983,  per  Cockburu,  L.CJ.  ; 
HarU  T.  Catkerall,  U  L.  T.  (N.  S.) 
801,  per  Martin,  B. 
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the  bona  fide  belief  of  their  truth.     Bat  it  is  eubiuitted  that    CHipnftZ. 
those  decisions  cannot  now  be  snpported. 

In  considering  this  branch  of  our  subject,  it  is  important  to  MesniDg  of 
bear  in  mind  the  rule  of  the  common  law  as  applied  to  the  »g  sp^u^to 
term  "  privilege."     The  only  privilege  is  that  which  ia  derived  dofainstorT 
from  the  subject-matter  alone,  without  regard  to  any  relation  tjo,^ 
between  the  parties.    The  word  "privilege,"  as  expressed  in 
some  of  the  reported  cases  prior  to  the  statute,  appears  to  have 
been  used  somewhat  loosely,  or  in  a  popular  rather  than  a 
legal  sense,  as  applied  to  commonications  which  are  not, 
properly  speaking,  privileged.     The  meaning  of  the  word 
M-hen  used  to  indicate  protection  to  ft  defamatory  communica- 
tion is — that  a  person  stands  in  sach  a  relation  to  the  facts  of 
the  case  that  he  is  justified  in  saying  or  writing  what  would 
be  slanderous  or  libellous  in  any  one  else  (j)).    Communica- 
tions that  are  privileged  are  those  which  are  made  by  persons 
in  the  discharge  of  a  duty,  public  or  private,  social  or  moral, 
or  in  the  interest  of  the  party  by  or  to  whom  they  are  made. 

The  term  "  privilege  "  cannot  be  extended  so  as  to  cover  No  privilege 
misstatements  of  fact,  however  hond  fide  they  may  be  made,  ^^"^'^^'i 
The  occasion  being  privileged,  the  extent  of  the  privilege  may 
vary,  according  to  the  nature  of  the  case  and  the  limits  of  the 
right  or  duty,  which  is  the  basis  of  the  privilege.  And  this  is 
precisely  the  position  in  the  case  where  the  right  exercised  is  one 
shared  by  the  rest  of  the  public,  and  not  one  limited  to  an  indi- 
vidual or  aclass(({).  Proof  of  malice  may  takeacriticismj^rimii 
Jade  fair,  outside  the  right  of  fair  comment,  just  as  it  takes  a 
communication  primd/acie  privileged  outside  the  privilege  (r). 

Where,  therefore,  an  action  of  libel  is  founded  on  a  com- 
ment in  a  public  newspaper,  upon  a  matter  of  public  interest, 
the  question  for  the  jury  is,  whether  or  not  the  publication 
complained  of  is  a  libel  upon  the  plaintiff :  and  if  it  contains 
imputations  on  private  character,  it  exceeds  the  limits  of  fair 
comment,  and  is  to  that  extent  libellous  (s). 

As  to  what  is  fair  comment  upon  matters  of  public  interest.  Pair  comment 
where  the  jury  found  expressly  that  the  publication  complained  pub^'i^rest. 
of  was  not  fair  comment  on  a  matter  of  public  interest,  that 
it  was  a  libel  and  published  maliciously,  a  verdict  for  the 
plaintiff  was  upheld  (t). 

(_p)   Vide  per  Blockbam,  J.,  3  B.  4:  (t)   Firfa  I/ewsoti  t.  Cleere  (1904),  2 

S.  780.  K.  B.  D.  (Ir.)  536. 

(3)  Thoauu  V,  Bradbury,  AgMic  ^  (()  FUlier  v.  Natiim  Xeunpaper  Oi. 

0>.,Wra.  and  amthfr  (1901),  2  Q.  B.  D,  (Ir.) 

(r)  Ibid.  465. 
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Cbh-tbkX       Comment  that  is  maticiouB  cannot  be  fair:  and  therefore, 
on  proof  of  malice,  the  defence  of  fair  comment  fails  (u) .     And 
comment,  in  order  to  be  fair,  must  be  based  apon  facts  (x). 
Conunenu  fair  Comment  upon  a  literary  work  or  other  such  prodoc- 

woAb.  i^it^Q  is  ^<^t  ft  libel ;  and  in  the  absence  of  evidence  of  malice, 

irrelevancy,  or  anfairaess,  the  case  ahonld  not  be  submitted  to 
the  jury  (y). 

In  the  case  of  a  criticism  of  a  hterarj  production,  or  of  a 
trade  advertisement,  or  of  a  public  man,  if  the  writer  goes  on  to 
make  imputations  disparaging  to  character,  whether  as  author 
or  public  man;  there  being  no  facts  to  warrant  the  imputations, 
the  defence  of  "  fair  comment  "  cannot  be  sustained.  In  such 
a  case  the  criticism  ceasoB  to  be  a  fair  comment  and  becomes  s 
defamatory  libel  (z). 
What  are  The  class  of  communications  which  may  be  ranged  under 

pob^^tcreat  ^^^  ^^^  °^  matters  of  public  interest  are  numerous ;  and 
include  matters  of  national  concern,  such  as  the  affairs  <A 
State,  the  Government,  the  Ministry,  the  Army  and  Navy, 
the  proceedings  of  Parliament,  and  of  Courts  of  Justice,  the 
Church,  national  and  public  institutions,  the  public  acts  of 
public  men — as  ministers,  generals,  judges,  and  others.  Of 
the  same  class  are  reviews  and  criticiBms  of  books,  and  other 
literary  and  scientific  productions ;  theatrical,  musical,  and 
other  public  performances ;  and  generally,  all  other  public 
matters  which  concern  the  welfare  of  the  people  and  the  well- 
being  of  society  in  general.  So  too,  a  matter  may  become  a 
subject  of  public  interest  if  it  be  one  to  which  public  atten- 
tion has  been  invited,  either  by  the  plaintiff  himself  or  by  his 
conduct  in  relation  thereto.  And.  in  fact,  any  matter  that  is 
brought  before  the  public  in  such  a  manner  as  to  invite  criti- 
cism or  public  attention,  is  fairly  open  to  the  comments  and 
criticisms  of  a  public  writer. 
SiDiiu?  The  sanitary  condition  of  a  large  number  of  cottages  id 

vUWe"*" "'  *  *  mining  village,  occupied  by  working  miners  and  their 
families,  is  a  matter  of  public  interest,  and  may  be  the  subject 
of  fair  comment  in  a  newspaper  (a). 

But  the  decisions  of  the  stewards  of  the  Jockey  Club,  though 
of  interest  to  a  section  of  the  public,  are  not  of  such  general 

(u)  Thuma*  v.  Jiradbury,  Agneic  ^  {:)  Joynt  T.  Cycle  Trade  PubluAil 

a:,  2  K.  B.  (1906),  C,A.  627.  Ot.  (1904).  C.A.  2  K.  B.  292. 

(J-)  Digby    V.    Financial   .Veiw,    1  («)  Santh  Hellan  OkiI  0>.,  Ud.  i. 

K.  B.  (1907),  502,  C.A.  The  Ki<rth.Eaitem  Newt  AtiacialiM, 

(j)  .Vefvire  t.    WeOem  Mi<mi«g  Ud.   (1894),   1  Q.  B.  133  ;  63  L.  J. 

Neut  Co..  C.A.  (190S),  2  K,  B.  100.  293. 
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public  interest  as  to  render  the  occasion  of  the  pnblication  ch^itbk  x. 
privileged  (b). 

It  is  competent  to  all  the  subjects  of  the  Ring  freely  bat  Bntrictiona 
temperately  to  diacuss,  not  only  in  conversation  between  j^Mu^ioD. 
friend  and  friend,  but  through  the  medium  of  the  press,  every 
question  connected  with  public  policy ;  but  in  proportion  to 
the  importance  and  delicacy  of  the  subject,  in  proportion  to 
the  peril  which  may  attend  an  inflamed  discussion  of  a  subject, 
s  guard  is  to  be  imposed  upon  the  speaker  or  writer  at  the 
time  he  is  indulging  in  the  freedom  of  discussion :  in  order 
that  no  collateral  mischief  arises  out  of  what  he  publishes  :  he 
must  take  care  that  he  does  no  material  injury  to  private 
feeling,  or  the  public  peace  and  happiness.  Subject  to  this 
restriction,  the  law  of  England  allows  every  man  to  publish 
what  he  pleases.  He  must  however  be  cautious  that  he 
does  not  make  this  privilege  a  cloak  to  cover  a  malicious 
intention  (c). 

The  editors,  publishers,  and  proprietors  of  newspapers  are  Editors  tmi 
privileged  in  commenting  upon  and  discussing  fully  and  freely  newa^psr^ 
all  public  questions,  and  matters  of  general  public  interest.  P"*iiee9  "'■ 
But  there  is  no  privilege  attaching  to  the  editor  of  a  public 
newspaper  beyond  that  of  any  other  person,  to  discuss  and 
comment  upon  such  matters,  nor  upon  the  public  acta  or 
writings  of  others  {c^.    They  may  denounce  a  fraud,  if  such 
has  been  committed  upon  the  public,  or  attempted ;  and  they 
may  warn  the  pablie  against  that  fraud;  but  they  must  not 
defame  private  character,  nor  charge  individuals  with  fraud  or 
other  misconduct,  unless  prepared  to  prove  and  establish  it  in 
a  court  of  justice  («). 

If  a  writer  in  a  newspaper  or  other  publication,  in  com-  Nawspsper 
menting  upon  a  matter  of  public  interest,  make  imputations  ooDtuniug 
on  the  characters  of  individuals  which  are  false  and  libellous,  ""pu^tiMu 
such  are  beyond  the  limits  of  fair  comment ;  and  it  is  no  character 
defence  that  he  bond  fide  believed  them  to  be  true  (/).    And 
so  where  the  plaintiff,  a  Protestant  dissenting  minister,  having 
publicly  announced  in  a  publication,  called  "  The  British 
Ensign,"  a  scheme  he  had  in  hand  for  converting  the  Chinese 

(6)  He^  Y,  rAnmn   ajid  anothm-  (e)  Per  Kelly,  L.C.B.,  in  Bubery  y. 

(1901),  18T,  L.K.2U1.  Orant  and  another.   Sit.   Lon.  Mich. 

(r?)   See  Sen   v.  Leigh   Sant   and  Term,  1874,  MS. 

aiwther,  31  How.    St.   Tt.  *07,   per  (/)  Oimpbell  r.  Spottitwoode,  3  B. 

Lord  EUenborough,  C.J.  &  S.  769  ;  32  L.  J.  Q.  B.  186 ;  and  see 

(if)  Campbell   v.    Spattinoeode,    32  Juynt  v.  Cycle  Trade  PubiUhing   Co. 

L.  J.  <J.  B.  185.  (lHOi),  C.A,  2  K.  B.  282. 
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to  ChriBtianitj ;  a  writer  in  the  Saturday  Review,  in  com- 
menting on  tbe  Bcheme,  imputed  to  the  plaintiff  that  in  putting 
forward  such  a  scheme,  he  was  acting  the  part  of  an  impostor, 
that  his  only  object  was  to  put  money  into  his  own  pocket  by 
obtaining  contributions  to  his  newspaper,  for  the  alleged 
parpose  of  promoting  the  cause  of  Ghristiacity  among  the 
heathen ;  and  the  writer  charged,  that  the  plaintiff,  in 
furtherance  of  his  object,  published  as  genuine,  fictitious 
correspondence,  and  imputed  that,  with  a  view  to  inducing 
persons  to  contribute  towards  his  professed  sacred  cause,  the 
plaintiff  published  a  fictitious  subscription  list.  The  jury 
found  a  verdict  for  the  plaintiff,  with  damages ;  but  they  also 
found  that  the  writer  of  the  article  bond  fide  believed  the 
imputations  to  be  well-founded :  it  was  held,  that  the  hon&  fide 
belief  of  the  writer  in  the  truth  of  the  imputations  was  no 
defence  to  the  action  {$). 

And  Crompton,  J.,  in  the  course  of  the  argument,  said : — 
"The  argument  of  the  defendant  assumes  a  privilege:  a 
privil^e  is  a  right  in  a  particular  person  to  do  a  particular 
thing  which  no  one  else  otherwise  circumstanced  has.  Thus 
in  giving  a  character  to  a  servant,  the  master  has  a  particular 
privilege  of  saying  what  he  believes  to  be  true,  whether  true 
or  not ;  that  is  a  privilege.  But  there  is  no  particular  privilege 
in  a  writer  in  a  public  journal  beyond  that  possessed  by  every 
one,  of  freely  discussing  a  public  matter  "  (h).  And  per  Cock- 
bum,  L.C.J. : — "I  agree  that  when  what  would  be  primA 
facie  a  libel  is  shown,  and  a  privilege  is  established  on  the 
part  of  the  defendant,  the  plaintiff  must  show  esprew 
malice ;  which  no  privilege  will  excuse.  But  how  does  any 
privilege  arise  here?  A  writer  in  a  public  paper  may  com- 
ment on  the  conduct  of  public  men  in  the  strongest  terms ; 
but  if  he  imputes  dishonesty,  he  must  be  prepared  to 
justify  "(i). 

Following  this  case  was  that  of  Henwood  v.  Harrison,  in 
which  a  report  of  the  Board  of  Admiralty  upon  the  plans 
of  a  naval  architect,  submitted  to  the  Lords  of  the  Admiralty 
for  their  consideration,  was  held  by  the  majority  of  the 
court  to  be  a  matter  of  public,  and  even  national,  interest, 
such  as  to  excuse,  on  the  ground  of  privilege,  the  publication 
of  such  report  in  the  form  of  a  Parliamentary  Blue-Book, 

(j)  Cutiipitllv,Jipaltiiii:uade,  mpra.       S.  7S0. 
[/O  33  L.  J.  Q.  B.  195-fi,  and   see  (i)  Ibid. 

per  BUckburo,  J.,  in  the  same,  3  B.  & 
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even  before  the  same  had  been  submitted  to  Parliament.  And  Cbaptib  x. 
80,  where  the  plaintiff,  a  naval  architect,  having  made  and  ~~~ 
snbmitted  to  the  Lords  of  the  Admiralty  for  their  considera- 
tion certain  proposals,  accompanied  by  plans,  for  converting 
wooden  line-of-battle  ships  into  sea-going  turret-ships,  the 
Comptroller  of  the  Navy,  in  a  report  upon  the  same  to  the 
Board  of  Admiralty  in  September,  1867,  wrote : — "  These 
plans  would  have  no  weight  whatever  from  the  known  ante- 
cedents of  their  author,  hut  they  derived  weight  from  the 
approval  of  Mr.  Watts,  the  late  Chief  Constructor  of  the 
Navy.  Their  Lordships  may  therefore  see  fit  to  send  a  copy 
of  this  correspondence  confidentially  to  that  gentleman,  in 
order  that  he  may  have  an  opportunity  of  offering  to  their 
Lordships  any  explanation  which  he  may  consider  desirable 
in  regard  to  it.  To  Mr.  Henwood  himself  (the  plaintiff)  I 
think  it  is  only  necrasary  to  say,  that  their  Lordships  have 
had  the  whole  question  reconsidered,  and  are  quite  satisfied 
that  no  satisfactory  conversion  of  the  wooden  line-of-battle 
ships  can  be  made  on  his  plan,  and  I  beg  leave  to  submit  that 
he  be  BO  informed."  In  September,  1870,  an  ironclad  turret* 
ship,  named  "The  Captain,"  capsized  at  sea,  and  sank  with 
all  hands.  The  disaster  caused  considerable  public  excitement 
and  anxiety  at  the  time;  and  with  a  view  to  explain  the 
circumstances  under  which  "  The  Captain  "  had  been  sent 
to  sea,  as  well  as  the  general  course  pursued  by  the  Board 
of  Admiralty  with  reference  to  placing  the  navy  in  a  proper 
condition  to  meet  the  exigencies  of  modern  naval  warfare,  a 
minute  was  prepared  by  the  First  Lord  of  the  Admiralty  for 
presentation  to  Parliament  during  the  then  coming  session. 
This  minute  referred  to  and  criticised  the  plans  of  the 
plaintiff,  and  set  out  the  before-mentioned  report  of  the 
Comptroller  npon  the  same.  The  minute  was,  by  order  of  Prematiirs 
the  Lords  of  the  Admiralty,  printed  by  the  defendant,  the  pl^i^a^J^y 
Queen's  printer,  in  the  form  of  a  Blue-Book,  copies  of  which  Blue-Boot 
were  sold  by  him  to  the  public,  before  the  meeting  of  Par- 
liament. At  the  trial  of  an  action  for  the  alleged  libel  of  the 
plaintiff  in  his  business  of  naval  architect,  it  having  been 
conceded  that  the  publication  was  bond  JicU  and  without 
malice ;  Brett,  J.,  directed  a  nonsuit,  on  the  ground  that  the 
publication  in  question  was  in  the  nature  of  a  fair  criticism  of 
a  proposal  affecting  a  matter  of  public  and  national  import- 
ance, and  therefore  privileged ;  and  refused  to  leave  to  the 
jury  the  question  whether  the  publication  was  relevant  to  the 
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Catmii  X.  occasion  or  not ;  and  it  was  afterwards  held  by  the  majority  of 

the  court  (k)  that  the  nonsuit  was  right  (0- 
Pstition  U)  Where  the  plaintiff,  a  member  of  the  Eoyal  College  of  Sar- 

ogiioBt  qa*ck  geoDS  in  London,  presented  a  petition  to  Parliament  against 
doctors :  quack  doctors,  and  praying  lor  a  prohibitory  law  against  their 

being  permitted  to  practise  ;  the  defendant,  a  journalist,  pub- 
lished an  article  commenting  severely  on  the  contents  of  the 
petition,  and  charging  the  plaintiff  with  ignorance  of  his  pro- 
fession and  of  chemistry ;  which  be  said  appeared  on  the  face 
of  the  petition;  the  jury  having  found  a  verdict  for  the 
defendant,  the  court  made  a  rule  absolute  for  a  new  trial,  as  it 
dearly  appeared  on  the  face  of  the  libel  that  it  imputed  ignor- 
ance  to  the  plaintiff  in  his  profession  of  a  surgeon  (m). 
kgaiiutgwit       And  it  has  been  held  that  the  publication  of  a  written  doca- 
fioman^boiie  ment  containing  matter  defamatory  of  a    Boman  Catholic 
College.  priest,  in  his  office  as  such,  could  not  be  justified  on  the 

ground  that  it  was  promulgated  at  a  public  meeting  called  to 
petition  Farhament  against  making  a  grant  in  support  of  a 
Boman  Catholic  college  (n). 
Keptnt  of  a  A  report  pnblished  in  a  newspaper  by  a  political  committee, 

committee.      Containing  imputations  of  bribery  against  persons  concerned  in 
a  parliamentary  election,  was  ruled  by  Hill,  J.,  not  privileged ; 
and  that  the  rule  of  law  allowing  the  discussion  of  matters 
of  public  interest  did  not  extend  to  imputations  on  personal 
character ;  and  that  it  was  a  question  for  the  jury  whether 
or  not  the  report  was  a  libel  reflecting  on  the  character  of  the 
plaintiff  (o). 
Thepstrona«u      The  patronage  of  Parliament  as  bestowed  upon  the  sup- 
u^toTol"'  porters  of  the  ministry,  is  matter  of  public  interest,  and  may 
pabUo  intereat.  be  the  subject  of  fair  comment.    But  if  the  writer  assert  that 
a  certain  member  of  Parliament  had  bargained  to  sell  his  vote 
upon  a  corrupt  contract,  or  that  a  member  would  not  have 
voted  or  spoken  as  he  did,  but  for  a  corrupt  onderstanding 
that  he  should  receive  a  reward,  such  would  not  be  excusable 
as  fair  comment  (p). 
The  Mdrtm        The  address  of  a  candidate  for  Parliament,  to  the  electors,  is 

at  t,  Candidate 

for  PMliwnent.      ^.^^   ^..j,^   g^,,^    ^^^  g^^^    jj        j,g  ^^^ 

(Grove,  J^  diufntUnie).  (o)   Wilton  v.  Reed  and  other;  2  P. 

(I)  Neawmtd  v.  Harriton,  L.  B.  7  &     F.     14a,    aod    vide   Diekeitm    v. 

C.  P.  606  ;  41  L.  J.  C,  P.  208.  miliard,    43    L.   J.    Ei.    3T,   in/ra, 

(n;)  Ihinne  t.  Andermn,  3  Bing.  88,  p.  192. 

aod  9ee  pei  Best,  CJ.,  at  the  second  ( j>)  SeyiHunr  v.  BuMmvxyrth,  3  F.  & 

Uial,  By.  k  Moo.  287.  F.  a77,  per  Cockbum,  L.CJ. 

(n)  Seame  v.  Stawell,  12  A.  &  E. 
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a  matter  of  public  interest,  and  may  therefore  be  the  subject  of  Ch*p™»  x. 
a  fair  and  bondjide  comment.    But  a  statement  published  in  a 
newspaper,  by  a  voter,  reflecting  on  the  character  of  a  candidate  Newsptpar 
who  comes  forward  to  represent  a  borongh  in  ParUament,  is  I^^'^^" 
not  a  privileged  commniiieatioD :  and  per  Lord  Denman,  C.J.,  of  a  omdidato. 
"  However  large  the  privilege  of  the  electors  may  be,  it  is 
extravagant  to  suppose  that  it  can  justify  the  publication  to  all 
the  world,  of  facta  injurious  to  a  person  who  happens  to  stand 
in  the  situation  of  a  candidate"  {q). 

In  an  action  for  slander  of  the  plaintiff  in  his  character  of  ^'"^J'  "' * 
candidate  for  a  parliamentary  constituency,  imputing  to  him  p„iuunBiit. 
that  he  was  an  assassin  and  a  murderer,  and  had  murdered  his 
own  father :  after  verdict  for  the  plaintiff  with  damages  f  2,000, 
it  was  argued  (on  writ  of  error)  that  the  words  being  alleged  to 
have  been  spoken  of  the  plaintiff  in  his  character  of  candidate 
for  parliament,  and  having  been  spoken  only  to  plaintiff's  con- 
stituents, were  privileged.  Bat  the  court  held,  that  if  the 
words  were  actionable  in  themselves  it  was  quite  immaterial 
whether  they  were  spoken  of  him  as  a  candidate  or  not.  That 
it  woold  be  a  strange  doctrine  indeed,  that  when  a  man  stands 
for  one  of  the  most  honourable  situations  in  the  country,  any 
person  may  accuse  him  of  any  imaginable  crime  with  impunity. 
And  the  judgment  was  upheld  by  the  Court  of  Exchequer 
Chamber,  which  judgment  was  afterwards  affirmed  by  the 
House  of  Lords  {r).  And  where  a  speech  had  been  made  by 
one  Ghesters  Thompson  at  a  political  meeting,  containing 
charges  of  atheism  and  blasphemy  against  the  plaintiff,  who 
was  a  candidate  for  Parliament ;  the  defendant  afterwards  pub- 
licly read  at  a  meeting  of  the  constituents  for  whose  suffrBges 
the  plaintiff  and  defendant  were  rival  candidates,  extracts 
from  the  speech,  and  also  published  the  same  in  the  form  of 
placards,  handbills,  and  slips  ;  the  jury  were  directed  that  in 
the  absence  of  any  justification  that  the  charges  were  true 
there  was  no  privilege  such  as  would  justify  the  defendant  in 
publishing  them  (a). 

The  printed  report  of  a  pubUc  institution  is  a  matter  of  Report  of 
public  interest,  and  the  publication  thereof  in  a  newspaper  may  tim  !rith ' 
be  privileged,  if  it  be  published  fairly,  and  with  the  honest  '»""ents 
purpose  of  affording  to  the  public  information  upon  a  matter 
in  which  they  are  interested.  And  accordingly,  where  a  printed 

(j)  Jhaiamlie  v,  DanUll,  8  C.  &  P.       K.  4T,  64. 
223.  (()  Pankhurd  v.  UamiUon,  3  Timea 

(r)  HarvMod  T.  Aitley,  1  B.  Jc  P.  N.       L.  K.  600,  per  Qrove,  J. 


Fablio  loBtitu- 
tion  with 

tbereon. 
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Chapvib  X.  report  of  an  inspector  of  charities,  under  the  "  Charitable 
Trusts  Act,"  contained,  among  other  Bubjecta,  a  letter  com- 
plaining of  overbearing  conduct  and  inefficiency  in  one  of  the 
ofBcerB  of  the  institution,  and  praying  the  dismissal  of  such 
officer  to  avert  the  impending  destruction  of  the  institution  : 
the  whole  report  was  a  long  time  afterwards  published  by  the 
defendant  in  his  newspaper,  together  with  a  leading  article 
upon  the  subject.  Cockbum,  L.C.J.,  ruled,  that  p)imd  facie 
the  publication  was  libellous,  but  that  it  was  a  question  for  the 
jury  whether  under  the  circumstanees  it  was  privileged  as  a 
publication  and  fair  comment  upon  a  matter  of  public  interest ; 
and  they  would  have  to  say — 1st,  whether  it  was  a  matter 
which  it  interested  the  public  to  know ;  and  2ndly,  did  the 
defendant  publish  it  with  a  view  to  afford  information  upon  a 
matter  in  which  the  public  were  interested,  and  did  he  do  so  in 
the  honest  desire  to  afford  that  information,  or  with  a  sinister 
motive  {()■ 
The  mtuukge-  But  the  conduct  and  management  of  a  parish  charity,  by 
Pu^hCWitT  ^^^  minister  of  the  parish,  is  not  a  matter  of  general  public 
interest;  nor  is  it  a  lawful  subject  of  public  comment  in  a 
newspaper ;  and  there  is  no  privileged  occasion  such  as  will 
furnish  a  lawful  excuse  for  the  pubhcation  of  false  and 
injurious  matter  reflecting  on  the  minister  in  relation  to  such 
charity  (it). 
Publicatians  Nor  is  it  lawful  to  publish  anything  defamatory  of  a  private 
a^'nri^M  '^  society  or  religious  institution.  As  in  the  case  of  the  Scorton 
Community.  Nunnery,  where  the  defendant  was  convicted  of  pubUshing  a 
libel  with  intent  to  defame  and  vilify  a  certain  religious  order 
or  community  called  "  Scorton  Nunnery,"  and  certain  persons 
(naming  them),  being  the  Lady  Abbess  and  nans  of  the  said 
order,  and  certain  other  persons  being  the  chaplains  thereof  {xj. 
And  such  societies  are  themselves  liable  if  they  publish  defa- 
matory matter  of  individuals.  Any  self-constituted  body,  which 
sets  itself  up  for  the  reform  of  the  public,  whether  in  religions, 
commercial,  or  political  points  of  view,  must  be  cautious  in  all 
their  publications  and  writings  concerning  private  individuals, 
not  to  reflect  on  private  character  (j/). 
Oondnct  ol  >  The  conduct  of  a  clergyman  in  cooking  and  taking  his  meals 
clorgjman  do 

in  mattwi 

rakting  to  hia       (()  Cme  v.  Ffeaey,   4  F.  &  F.   13  ;  (x)  lUg.  v.  OathercoU,  2  Lew,  Cr. 

Church.  fidt  Allbua  V.  Medical  Coitncil,  tupra,      Ca.  237. 

p.  107.  {s)  Per  Hill,  J.,  in  WUitm  v.  Seed 

(a)  GathercoU  t.  Miatl,  15  M.  &W.      and  oCkeri,  2  F.  Ic  F,  1*9, 
319,  S2S. 
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in  the  vestry,  and  causing  books  to  be  sold  in  the  church  CHiMBi  X. 
during  Divine  service,  are  matters  of  public  interest ;  and 
may  lawfully  be  the  eubject  of  public  comment  within  the 
bonndaries  of  fair  criticism  (z).  Bat  to  publish  of  a  clergy- 
man of  the  Church  of  England  that  he  came  to  the  per- 
formance of  Divine  service  in  a  towering  passion,  and  that 
his  conduct  was  calculated  to  make  infidels  of  his  congrega- 
tion, is  libellous  (a).  So  also  to  publish  of  a  clergyman  that 
he  had  desecrated  a  portion  of  the  church  by  converting  it 
into  a  cooking  apartment  (b). 

The  appointment  by  the  Master  of  the  Bolls,  of  a  Boman  Appoiatment 
Catholic  gentleman  to  make  a  calendar  of  certain  State  papers  oe  sute  fapara 
at  the  Record  Office,  is  a  matter  of  public  interest,  and  may  *'**  Kword 
be  the  subject  of  fair  criticism.  The  plaintiff,  a  Roman 
Catholic,  held  a  temporary  appointment  in  the  Public  Record 
Office,  as  Calendarer  of  Foreign  State  Papers ;  the  defendant 
was  the  secretary  to  a  society  called  "  The  Protestant 
Alliance,"  The  alleged  libels  were  contained  in  certain 
letters  published  in  a  newspaper  by  the  defendant,  who  pro- 
fessed to  have  written  and  published  them  in  his  capacity  as 
secretary  to  the  above  society.  The  matter  complained  of  in 
the  letters,  was  that  which  imputed  to  the  plaintiff,  that  by 
reason  of  his  religious  views  as  a  Roman  Catholic,  and  his 
opinions  and  writings  on  matters  of  history,  he  would  be 
likely  to  and  was  capable  of  interpolating,  mutilating,  and 
destroying  some  of  the  State  papers  entrusted  to  bis  care  as 
such  Calendarer ;  that  whilst  the  State  papers  were  in  the 
plaintiff's  hands  they  were  in  jeopardy ;  that  their  custody 
was  not  safe ;  that  the  "  Protestant  Alliance "  entertained 
grave  doubts  as  to  their  security  ;  that  there  was  real  ground 
for  apprehension  of  danger  to  the  records ;  that  in  a  work 
in  the  Bodleian  library  several  pages  containing  an  account 
of  Luther  and  others  bad  been  cut  away  and  abstracted  by 
some  person  of  similar  religious  views  to  the  plaintiff;  and 
that  certain  State  papers  had  been  missing  from  the  Record 
Of&ce  since  the  plaintiff  had  been  engaged  there  ;  and  that, 
as  the  plaintiff,  when  about  his  occupation,  sat  in  a  room  by 
himself  at  the  Record  Office,  with  a  large  fire,  the  probability 
was  that  he  acddentally  burnt  them.    At  the  trial  it  was 

(:)  £tUy  T.  7'iitling,  35  L.  J.  (j.  B.  (N.  S.)  65. 

231  ;  1  L.  B.  Q.B.eity  ;  aadeeeKelly  (b)  Kelly  v.  Sherlock,  SSL.  J.  Q.  B. 

T.  Sfterfwi,  i/yra.  209 ;  7  B.  &  S.  480  ;  1  L.  B.  Q.  B. 

(a)  Walier  v,  Brvgden,    19   C.  B.  BBS. 
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Chifier  I.  proved  that  no  documents  of  any  kind  bad  been  lost  or 
missmg  from  the  office  vbilst  the  plaintiff  held  hia  appoiot- 
ment  there ;  and  there  waa  no  evidence  that  persons  of  the 
plaintiff's  opinions  had  ever  destroyed  or  mutilated  books  or 
public  documents  of  any  kind.  Erie,  G.J.,  directed  the  juty 
that  a  man  may  publish  defamatory  matter  of  another  holding 
any  public  employment,  if  it  be  a  matter  in  which  the  pnblie 
are  interested ;  and  that  "  the  comments  were  justified  pro- 
vided the  defendant  bonestly  believed  that  they  were  fair  and 
just "  (c).  But  on  this  case  being  cited  in  argument  in 
Campbell  v.  Spottiawoode,  the  ruling  of  Erie,  C.J.,  waa  dia- 
approved,  and  it  was  held,  that  if  in  commentiiig  on 
matters  of  public  interest,  the  writer  impute  sordid  motives 
BonAfide  or  dishonest  conduct  to  the  parties  concerned,  the  bona  fidt 
writer  no  *  belief  of  the  writer  that  the  imputations  were  well  fonnded, 
defesce.  affords  no  defence  to  an  action  of  libel  {d) :  such  bona  fide 

belief  may  mitigate  the  amount,  but  it  cannot  disentitle  the 
plaintiS  to  damages.  Moreover,  that  "honest  belief  maybe 
an  ingredient  to  be  taken  into  consideration  by  the  jury  in 
determining  whether  the  publication  is  a  libel ;  that  is. 
whether  it  exceeds  the  limits  ol  a  fair  and  proper  comment; 
but  it  cannot  in  itself  prevent  the  matter  being  libellous  "  (e). 
It  is  the  right  of  all  the  King's  subjects  to  discuss  public 
matters ;  but  no  person  can  have  a  right,  on  that  ground,  to 
pubhsb  what  is  defamatory,  merely  because  he  believes  it  to 
be  true.  If  this  were  so,  a  public  man  might  have  base 
motives  imputed  to  him  without  having  an  opportunity  of 
righting  himself  (/). 
When  the  The  rule  ot  law  which  allows  full  latitude  to  a  fair  and  bona 

m^troe"    -^^^  Comment  on  a  matter  of  public  interest,  does  not  mean 
that  a  writer  may  invent  facts,  and  then  comment  on  the 
facts  so  invented,  in   what  would   be   a   fair  and  bond  fide 
manner,  on  the  supposition  that  the  facts  are  true  (g). 
DiitiDctioD  There  is  a  distinction  between  fair  criticism  on  the  public 

criti^lmuid    ^''^  '^^  ^  pubUc  man,  and  the  assertion  of  false  facts,  and 
'tl^h!^    then  commenting  on  such  alleged  facts.    In  the  latter  case 
there  is  no  privilege,  whether  the  defendant  bond  fide  believed 


(e)  TvrnbaU  T.  Bird,  MS.  and  Bee 
SF.k  ¥.  524. 

(i2)  Oimpbell  v.  SpMtimmde,  3   B. 
&S.  769;  32  L.  J.  Q.  B.  185. 

(d)  Ibid.,  per  BUckbum,  J.,  3  B 
S.  781. 

(/)  Ibid.,  per  Cromplon,  J„  3  B.  * 


S.  779  ;  and  see  Bryee  t.  B%tden,  i 
Times  L.  B.  436,  per  HuddlesUm,  B. 

(j)  Le/roj/  T.  B*miidg  (No.  2),  L.  E. 
(Ir.)  4  Ex.  D.  666,  per  Palles,  C.B.. 
Bod  Bee  CoeptT  t.  Laioton,  8  A.&  E. 
746. 
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them  to  be  trae  or  not;.  And  bo  vhere  tbe  plaintiff  waa  Ghaptu  x 
Britiah  reBident  oomtniBaioQer  in  Zaluland,  and  the  defen- 
dants  falsely  changed  him,  in  their  newBpaper,  trith  specific 
actB  of  niiBcondact  in  his  of&ce  as  sach  eommisaioner ;  and 
then  proceeded,  on  the  assumption  that  the  chargea  were 
tme,  to  comment  on  them  in  defamatory  language :  it  vaa 
held,  that  there  was  no  privilege  attaching  to  Bueh  commenta: 
and  that  the  publications  themselres,  being  untrue,  were  not 
privileged,  even  as  fair  and  accurate  reports  of  actual  state- 
ments made  by  mesaengera  from  King  Cetewayo,  upon  a 
subject  of  public  importance :  nor  as  a  report  of  atatements 
made  to  the  Bishop  of  Natal,  and  by  him  tranamitted  to  the 
defendanta  (A). 

Criticiam  cannot  be  uaed  as  a  cloak  for  mere  invective,  nor 
for  personal  imputations  not  arising  out  of  the  subject-matter 
or  not  based  on  faet(i). 

That  criticism  may  reasonably  be  applied  to  a  pubUc  man 
in  a  public  capacity  which  might  not  be  applied  to  a  private 
individual.  Every  subject  haa  a  right  to  comment  on  those 
acta  of  public  men  which  concern  him  as  a  subject  of  the 
realm,  if  he  do  not  make  his  commentary  a  cloak  for  malice 
and  slander ;  but  any  imputation  of  wicked  or  corrupt  motives 
is  unqaestionably  libellous  (k).  A  line  must  be  drawn  between  Impniotioiis  of 
criticiam  upon  pubhc  conduct  and  the  imputation  of  motivea  ^  ""puuio 
by  which  that  conduct  may  be  supposed  to  be  actuated ;  one  oondnct. 
man  haa  no  right  to  impute  to  another,  whose  conduct  may 
be  fairly  open  to  ridicule  or  disapprobation,  base,  sordid,  and 
wicked  motives ;  unleaa  there  is  so  much  ground  for  the 
imputation  that  a  jury  shall  £nd,  not  only  that  be  had  an 
honest  belief  in  the  truth  of  his  statements,  but  that  bis 
belief  waa  not  without  foundation  (l) :  and  per  Cockbura,  L.G.  J., 
"  Public  affairs  could  not  be  conducted  by  men  of  honour  with 
a  view  to  the  welfare  of  the  country,  if  we  were  to  sanction 
attacka  upon  them,  destructive  of  their  honour  and  character, 
and  made  without  any  foundation.  I  think  the  fair  position 
in  which  the  law  may  be  settled  is  thia :  that  where  the  public 
conduct  of  a  public  man  is  open  to  animadveraion,  and  the 
writer  who  is  commenting  upon  it  makes  imputations  on  his 

(4)  Daelt  f  Smu  (Jj>p».)  v.  Shep-  (ft)    ParmiUr     v.     Caapland    and 

«tow(Bwy.),  11  Ap.Caa.I87;  65  L.J.  amtttiw,  6  M.  t  W.  107,  per  Parke,  B. 

F.  C.  61.  {I)  Oimpitll  T.  SpMinooode,  S  B.  & 

(i)   MeQuirt    t.    Wettem    Mprniltg  8.  776  ;  32  L.  J.  Q.  B.  185. 
JVmei  a>.,  C.A.  (1903),  2  K.  B.  109. 
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CsAnift  X.  motives  which  ariBe  fairly  and  legitimately  oat  of  his  conduct, 
BO  that  a  jury  shall  say  that  the  criticism  vas  not  only  honest, 
but  also  well  founded,  an  action  is  not  maintainable.    Bat  it 
is  not  becaaae  a  pubhc  -writer  fancies  that  the  condact  of  a 
pahlic  man  is  open  to  the  Buspiciou  of  dishonesty,  that  he  is 
therefore  justified  in  assailing  hia  character  as  dishonest"  (tn). 
Comments  on       Fair  comments,  in  a  newspaper,  on  the  condact  and  appear- 
putana  °        ^^'^  of  persons  attending  a  public  meeting  for  the  purpose  of 
attending        hearing  the  speeches  and  political  discussions  of  a  candidate 
meetiDg.         ^°^  ^  Seat  in  parliament,  have  been  held  to  fall  within  ttie 
common  law  rule  of  privilege ;  and  that  such  are  not  action- 
able in  the  absence  of  express  malice,  notwithstanding  that  the 
persons  whose  conduct  forms  the  subject  of  each  comments 
go  to  the  meeting  in  a  private  capacity  (n). 
BflTiewa  uid        As  to  reviews  and  criticisms  of  books  and  other  literary  pro- 
S'i^d"'     ductiona  of  the  day.     The  authors  of  these,  in  the  detection 
oOta  lii«ruT    and  exposure  of  misrepresentations  of  fact,  false  inferences, 
vicioas  principles  and  bad  taste,  impose  upon  themselves  the 
discbarge  of  a  difScult  and  responsible  task ;  and  in  return 
are  privileged  in  the  exercise  of  their  reasoning  powers,  and 
of  their  talents  for  wit  or  satire,  so  long  as  they  are  confined 
to  the  legitimate  object,  the  Tnerita  or  demerits  of  the  icork 
before  them ;  and  are  not  perverted  and  abused  for  the 
purposes  of  personal  defamation,  for  the  gratification  of  private 
malice. 

In  these  cases,  as  in  other  matters  of  public  interest,  there 
is  no  "privileged  occasion"  in  the  sense  in  which  that  term 
is  applied  to  communications  that  are  made  in  the  discharge 
of  a  duty.  The  question  therefore  is,  not  whether  the  criticism 
complained  of  is  privileged,  bnt  whether  it  is  a  libel  upon  the 
author.  It  is  only  when  the  writer  goes  beyond  the  limits  of 
fair  criticism,  that  his  criticism  passes  into  the  region  of  libel 
at  all  (o) .  It  is  not  necessary,  in  order  to  give  a  cause  of 
action,  that  actual  malice  on  the  part  of  the  defendant  should 
be  proved.  The  question  whether  the  matter  complained  of 
is,  or  is  not  actionable,  depends  upon  whether  in  the  opinion 
of  the  jury,  it  goes  beyond  the  limits  of  fair  criticism  (p). 
Fur  critidam.  Whatever  is  fair,  and  can  be  reasonably  said  of  the  works  of 
authors,  or  of  themselves  in  relation  to  their  works,  is  not 
actionable ;    unless  it    appears   that  under    the  pretext  of 

(m)    Campbell    v.    Sj/inttUwoode,    3      396 ;  43  L.  J.  C,  P.  185. 
B.  4;  S.  776.  (u)  20  Q.  B.  D.  283,  per  Bowen,  LJ. 

(n)  Bavk  V.  Duncan,  L.  B.  9  C.  P.  (;i)  Jferirafev.(3(r«w»,20Q.B.D.*75. 
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criticiBm,  the  defendant  takes  an  opportunity  ol  attacking  the  Chimib  x. 
character  of  the  author  ;  in  which  case  it  will  be  a  libel  (q). 
If  the  critic  go  oat  of  his  way  to  attack  the  private  character 
of  the  author,  each  an  attack  is  a  lihel  (r).  And  a  man  has 
no  more  right  to  damage  unfairly  the  literary  reputation  of 
another  than  to  destroy  his  private  character. 

The  jnry  have  no  right  to  substitute  their  own  opinion  of 
the  literary  merits  of  the  work  for  that  of  the  critic,  or  to  try 
the  "  fairness  "  of  the  criticism  by  any  such  standard  (s) 

In  Tabart  v.  Tipper  (t),  Lord  EUenborongh,  C.J.,  said,  ^J^J^"',?^^^ 
"  Liberty  of  criticism  must  be  allowed,  or  we  should  neither  of  criticiiin 
have  purity  of  taste  nor  of  morals.  Fair  discussion  is  essen- 
tially necessary  to  the  truth  of  history  and  the  advancement 
of  science.  That  pubhoation,  therefore,  I  shall  never  consider 
as  a  libel  which  has  for  its  object  not  to  injure  the  reputation 
of  any  iodividoal,  but  to  correct  misrepresentations  of  fact,  to 
refute  sophistical  reasoning,  to  expose  a  vicious  taste  in  litera- 
ture, or  to  censure  what  is  hostile  to  morality."  Every  man 
who  publishes  a  book  commits  himself  to  the  judgment  of  the 
public,  and  any  one  may  comment  upon  his  performance.  If 
the  commentator  does  not  step  aside  from  the  work,  or  intro- 
dnee  Jiction  for  the  purpose  of  condemnation,  he  exercises  a 
fair  and  legitimate  right.  The  critic  does  a  great  service  to 
the  public,  who  writes  down  a  vapid  or  useless  publication, 
such  as  ought  never  to  have  appeared.  He  checks  the  dis- 
semination of  bad  taste,  and  prevents  people  wasting  both 
their  time  and  money  upon  trash.  Although,  therefore,  the 
author  may  suffer  loss  from  it,  such  a  loss  the  law  does  not 
consider  as  an  injury,  because  it  is  a  loss  which  the  party  ought 
to  sustain.  It  is,  in  short,  the  loss  of  fame  and  profits  to 
which  he  was  never  entitled.  And  Lord  Ellenborough,  G.J., 
directed  the  jury  that,  if  the  writer  of  the  pablication  com- 
plained of,  had  not  travelled  out  of  the  work  he  criticised  for 
the  purpose  of  personal  defamation,  the  action  would  not  lie ; 
but  if  they  could  discover  in  it  anything  per»<mally  slanderous 
against  the  plaintiff,  unconnected  with  the  works  he  had  given 
to  the  public,  in  that  case  he  had  a  good  cause  of  action,  and 
they  would  award  him  damages  accordingly  (u). 

(j)  MaeUod  v.  WakUy,  3  C.  t  P.  Jftto*  On.  (1903),  2  K.  B.  100. 

311, 313,  per  Lord  Tenterden,  CJ.  (t)  1  Camp.  350. 

(r)  Crater  v.  Berkeley.  7  C.  »  P.  (u)  Sir  Jno.  Carr  y.Hoed,  1  Comp. 

621,  per  Lord  Abinger,  C.B.  364,     And  eee  the  case  cL  Sttuirt  t. 

(i)  Me  Quire    y.   Weitem   Mormng  iocrii,  2  Starkie'a  C.  93. 
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THE   LAW   OF   SLANDER   AND   LIBEL. 

Nothing  is  more  important  than  that  fair  and  fall  latttade 
of  discnseion  should  be  allowed  to  writers  upon  any  publie 
matter ;  whether  it  be  the  conduct  of  public  men,  or  the  pro- 
ceedings in  courts  of  justice,  or  in  parliament,  or  the  pnbhca- 
tion  of  a  scheme,  or  of  a  literary  work.  But  it  is  always  to  be 
left  to  a  jury  to  say,  whether  the  publication  has  gone  beyoDd 
the  limits  of  a  fair  comment  on  the  subject-matter  discassed  (z). 
An  article  in  a  newspaper  commenting  on  matters  of  publie 
interest,  but  imputing  sordid  motives  and  dishonest  conduct 
to  parties  concerned,  is  beyond  the  limits  of  fair  comment ; 
and  it  is  no  defence  that  the  writer  bond  jide  believed  in  the 
truth  of  the  imputations  (v)- 

And  where  the  reviewer  is  guilty  of  misdeacriptioD  in  his 
review,  as  by  imputing  that  the  authors  of  a  stage  play  treat 
adultery  cavalierly,  when  in  fact  there  is  no  incident  of 
adultery  in  the  story,  a  jury  will  be  justified  in  finding  that 
such  is  beyond  the  limits  of  fair  criticism  (z). 

It  seems  doubtful  whether  sermons  preached  in  a  cfaurcb, 
but  not  otherwise  published,  may  be  made  the  subject  of 
comment  in  a  newspaper,  so  as  to  excuse  the  publication  oi 
matter  injurious  to  the  clergyman  who  preached  them  (a). 

In  respect  indeed  to  public  entertainments,  the  right  of  fair 
examination,  as  applied  to  the  performances  and  the  merits  of 
actors,  is  part  of  the  privilege  which  the  frequenter  of  sach 
places  purchases  with  bis  ticket.  It  is  a  part  of  the  contract 
which  he  makes  with  the  managers,  and  the  managers  with 
him  (b). 

A  dramatic  author  is  a  person  upon  whose  productions 
everybody  has  a  right  to  comment  (c).  But  a  false  imputation 
upon  a  popular  actor  (published  in  a  society  paper),  that  his 
old  profession  was  that  of  a  waiter,  was  found  b;  a  jury  to  be 
a  libel  {d). 

Where  the  plaintiff,  an  author  and  actor,  sued  the  defendant 
company  for  libel  in  publishing  in  their  newspaper  a  defama- 
tory criticism  on  a  musical  comedy,  composed  by  the  plaintiff, 
and  performed  at  a  theatre  at  Plymouth,  imputing  that  tbe 
plaintiff  was  incompetent  both  as  actor  and  composer,  the 

{r)  CanphtU  T,  Spottincoode,  3  B.  ft  (J)  Dibieti  t.  Biutaek  and  anMtr, 

S.  JT8,  per  CromptOD,  J.  I  Esp.  C.  29. 

(y)  Ibid.,  769  ;  32  L.  J.  Q.  B.  186.  (<t)  XeriraU  and  wi/t  j.  Gir«»,  JO 

(i)  MeritaU  t,  Giriott,  20  Q.  B.  D.  Q.  B.  D,  284. 

284,  (rf)   Dnplany    v.    Darit,    3   Tima 

(a)  OatheraiU  t.  Miall,  15  M.  k  W.  L.  Rep.  184. 
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defence  pleaded  was,  that  the  matter  complained  of  was  a  fair  Chafmb  x. 

and  bona  fide  criticism  upon  a  matter  of  public  interest ;  the  jury 

having  fonnd  a  verdict  for  the  plaintiff,  and  assessed  the 

damages  at  lOOf.,  the  Court  set  aside  the  verdict  and  entered 

judgment  for  the  defendant,  on  the  ground  that  there  was  no 

evidence  on  which  a  rational  verdict  for  the  plaintiff  could  be 

founded  {e). 

Where  the  defendants,  in  a  certain  periodical  work,  pub- critid«m  on 

lished  of  the  plaintiff,  who  was  an  exhibitor  of  ffowera  at  a  pi(,Tg„ ; 

horticultural  exhibition,  the  words  following — "  the  name  of 

Green  is  to  be  rendered  famous  in  all  sorts  of  dirty  work ;  ^5^'""" 

exiubitor. 

the  tricks  by  which  he  and  a  few  like  him  used  to  secure 
prizes  seem  to  have  been  broken  in  upon  by  some  judges  more 
honest  than  usual :  if  Green  be  the  same  man  who  wrote  an 
impudent  letter  to  the  Metropolitan  Society  he  is  too  worthless 
to  notice :  if  he  be  not  the  same  man,  it  is  a  pity  two  such 
beggarly  souls  could  not  be  crammed  into  the  same  carcase." 
It  was  held,  that  such  language  and  imputations  were  not 
within  the  limits  of  fair  criticism  (/). 

Where  the  action  was  for  an  alleged  hbel,  contained  in  a  Criticism  on 
cHUque  upon  a  picture  of  the  plaintiff's,  exhibited  at  Somerset  tn  Artist: 
House,  describing  it  as  a  mere  daub:  Best,  C.J.,  directed  the  '"pu'ifg'^t 

"  his  piotureww 

jury  to  say,  whether  the  publication  was  a  fair  and  temperate  &"mereii>nb." 
criticism  on  the  painting,  or  was  made  the  vehicle  of  personal 
malignity  towards  the  plaintiff.    That  if  it  was  really  an  konett 
criticism,  and  no  more,  the  defendant  was  entitled  to  the 
verdict  (3). 

In  the  case  of  Soane  v.  Knight  (A),  the  plaintiff,  an  architect,  Critioism  on 
complained  of  a  libel  published  of  him  in  his  profession :  architecture. 
the  alleged  libel  professed  to  give  an  account  of  a  new  order 
of  architecture,  called  the  Bceotian  Order,  stating  it  to  have 
been  invented  by  the  plaintiff,  and  illastrating  the  new  order 
by  examples  of  such  buildings ;  all  the  buildings  instanced 
being  the  works  of  the  plaintiff.  Lord  Tenterden,  in  directing 
the  jury  said,  "  This  publication  profeBses  in  substance  to  be 
a  criticism  on  the  architectural  work  of  the  plaintiff.  On  such 
works,  as  well  as  on  literary  productions,  any  man  has  a  right 
to  express  his  opinion ;  and  however  mistaken  in  point  of 
taste  that  opinion  may  be,  or  however  unfavom:able  to  the 

{e)  Me^ire    v.    Wtttern   Morning  (g}  TJunaptoaJ.Shaekell.ltl.kH. 

yoBt  Co.,  C.A.  (1903).  2  K.  B.  100.  187. 

(/)  Qrem,  T.  Chapiaan  and  another,  (A)  1  U.  jc  H.  74. 
i  Bing.  N.  C.  92. 
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CuptKB  X.  meritB  of  the  aathor  or  artist,  the  person  entertaining  it  is 
not  precluded  by  law  from  its  fair,  reasonable,  and  temperate 
expression.  It  may  be  fairly  and  reasonably  expressed, 
although  through  the  medium  of  ridicule.  In  the  present 
case,  the  censure  is  certainly  strong,  nevertheless,  if  you  think 
the  criticism  fair,  reasonable,  and  temperate,  although  it  may 
not  be  correct,  the  defendant  will  be  entitled  to  your  verdict ; 
if  you  think  it  unfair  and  intemperate,  and  written  with  the 
intention  and  tor  the  purpose  of  injuring  the  plainti£F  in  his 
profession,  by  imputing  to  him  that  he  acts  on  absurd 
principles  of  art,  you  will  find  for  the  plaintiff." 
Libdofad  And  where  the  plaintiff,  an  architect,  employed  in  the 

i^p'^ti^'        restoration  of  an  ancient  church,  complained  of  a  letter  pub- 
igiionuic«,       lished  of  him  to  a  member  of  the  committee,  imputing  that 
Marian™,  *c.  he  had  had  no  experience  in  the  work  he  had  been  engaged 
to  execute  ;  such  was  held  to  be  a  libel  upon  bim  in  his  pro- 
fession :  and  so  also  the  statement  that,  by  his  execution  of 
the  work  the  masonry  of  an  ancient  gem  of  art  would  be 
ignorantly  tampered  witb(t). 
Tradwmen'a        Advertisements,  hand-bills,  and  placards  publicly  pat  forth 
me^  aTii       ^7  tradesmen  and  others  are  open  to  fair  criticism.    And  ao 
PiMard«m«r   where  an  alderman  of  the  City  of  London,  sitting  in  his 

bn  thn  niihiH-t  ,  ■  11     ji        1  . 

magisterial   capacity,  called  the  attention  of  a  newspaper 

reporter  to  a  hand-bill  by  a  marine-store  dealer,  which  the 

alderman  stigmatised  as  most  pernicious  in  its  effects,  as  offer- 

ing  great  inducements  to  servants  to  rob  their  masters.    The 

editor  of  the  newspaper  afterwards  published  the  observations 

of  the  alderman,  and  wrote  a  criticism  on  the  hand-bill,  which 

he  headed  "  encouraging  servants  to  rob  their  masters."    The 

article  also  contained  other  defamatory  observations,  and  the 

jury  having  found  a  verdict  for  the  defendant,  the  court  refused 

to  disturb  it  (k). 

The  cinuutian     The  Circulation  and  position  of  a  newspaper  are  not  matters 

rse^pl'^r"'  °^  general  public  interest,  such  as  to  justify  a  discussion  thereof 

are  not  nutters  in  another  newspaper  (Q.     In  the  case  of  Heriot  v.  istuart  (m), 

iauaeX        ^^^  defendant,  who  was  printer  of  a  newspaper  called  "  The 

Oracle,"  published  the  following  passages  concerning  "  The 

True  Briton "  newspaper,  of  which  the  plaintiff  was  pro- 

(i)  Botierill  and  aaotber  v.  Whjfti-  Q.  B.  11  ;  i\  L.  J,  Q.  B.  H, 

hfad,  41  L.  T.  588.  (0    IwUiner   r.    IHsK*™    Momi^f 

(i)  Farii  v.  Zety,  9  C.  B.  (N.  6.)  jYewt   fij..   25   L.  T.   (N,  S.)  *4,  per 

342 ;  30  L.  J.  C.  P.  11  ;  and  see  Jeaiier  Brett,  J. 

and  aneClier  v.  A'licckett,    L.   K.   7  (m)  1  Esp.  C.  437. 
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prietor:  "Times  v.  True  Briten.     In   a   morDing   paper   oi   CHipnmX. 
yesterday  was  given  the  following   character  of  the  '  True 
Briton ' : — that '  it  was  the  most  vulgar,  ignorant,  and  scur- 
rilous joamal  ever  published  in  Qreat  Britain ' ;  to  the  above 
assertion  we  assent,  and  to  this  account  we  add,  that  the  first 
proprietors  abandoned   it,  and    that  it  is  the  lowest  now  in 
circulation ;  and  we  submit  the  fact  to  the  consideration  of 
advertisers."     It  was  ruled  by  Lord  Kenyon,  C.J,,   that  no 
action  was  maintainable  for  the  assertion  that  the  other  paper 
was  the  most  vulgar,  ignorant,  and  scnrrilous  journal  ever  That  Nsws- 
published  in  Great  Britain.    But  that  the  subsequent  words,  ^^Vi^" 
alleging  that  it  was  the  lowest  paper  in  circulation,  were  action-  circulation, 
able,  since  they  affected  the  sale  of  the  paper,  and  the  profits 
to  be  made  by  advertising. 

And  so  also  an  imputation  in  a  rival  newspaper,  accusing  That  News- 
the  other  of  inserting  spurious  advertisements,  is  libellous  (n).  ^^ou'Lid 
And  where,  in  an  action  by  the  plaintiffs  as  co-proprietors  of  itjproper 
"The  Army  and  Navy  Gazette"  against   the   publisher   ofmenis. 
"  The  Broad  Arrow  "  for  a  libel,  imputing  to  the  former  that 
they  had,  in  their  paper,  a  column  for  the  advertisements  of 
quack  doctors  and  usurers ;  it  was  held  defamatory  of  the 
proprietors,  and  actionable  without  proof  of  special  damage  (o). 

Publications  in  vindication  of  character  publicly  attacked  or  PubiioaHonB 
challenged  ;  or  in  self-defence,  when  publicly  charged ;  or  by  J,"  ^I'^nwter!" 
way  of  reply  to  personal  imputations  publicly  made,  are 
privileged  if  bond  Jide,  and  without  malice ;  provided  they 
be  relevant  to  the  matter  of  such  vindication,  and  that  the 
time  and  mode  of  publication  are  warranted  by  the  occasion 
and  circumstances.  But  publications  in  vindication  of  char- 
acter are  not  always  such  as  may  be  excused  on  the  ground  of 
public  interest ;  the  occasion  may  in  some  cases  be  such  that 
the  communication  is  privileged  on  the  much  narrower  ground 
that  the  plaintiff  himself  having  brought  the  matter  before  the 
public,  by  publishing  it  in  a  pamphlet  or  newspaper,  the 
defendant,  through  the  same  channel,  published  the  alleged 
libel  in  vindication  of  his  character. 

The  privilege  in  these  cases  mast  be  used  as  a  shield  of  Miut  to  ared 
defence,  not  as  a  weapon  of  attack.     And  where  the  plaintiff  defence ;  not 
pnblished  a  pamphlet  as  a  means  of  making  an  appeal  to"'(J^^° 
public  opinion,  and   was   answered    by  a  counter  appeal   in 
a    pamphlet    by    the    defendants;  Cockburn,  L.C.J.,  ruled, 

(a)   Latimer   v.    WeiUrn  Momi-ng 
jVinw  Co.,  iHpra. 
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CsiPTBR  X.  that  it  the  latter  publication  was  bond  fide,  and  for  the 
purpose  of  vindication,  and  did  not  go  beyond  that  object,  it 
was  privileged  {p).  And  it  has  been  held  b;  the  Goort  of 
Exchequer  Chamber  in  Ireland,  that,  if  a  party  choose  to  have 
recourse  to  a  pnblic  newspaper,  and  publish  statements  reflect- 
ing on  the  conduct  or  character  of  another,  the  aggrieved  party 
may  have  recourse  to  the  public  press  for  his  defence  and 
vindication ;  and  if  in  so  doing,  he  reflect  on  the  conduct  of 
character  of  his  assailant,  it  will  be  for  the  jury  to  say  whether 
he  did  so  honestly  in  self-defence,  or  was  actuated  by  malice 
towards  the  party  who  originally  assailed  him  ({).  And  where 
the  plaintiff,  a  barrister,  in  the  course  of  a  speech  made  by  him 
in  his  capacity  of  an  advocate  instructed  to  oppose  a  bill  before 
the  House  of  Keys,  promoted  by  the  Government,  vesting 
additional  ecclesiastical  patronage  in  the  Bishop  of  Sodor  and 
Man,  wantonly  impugned  the  conduct  of  the  bishop,  and 
attributed  to  him  motives  and  conduct  unworthy  of  his  posi- 
tion ;  the  bishop  afterwards,  in  a  charge  to  his  clergy  in  con- 
vocation, commented  severely  on  the  speech  and  conduct  of 
the  plaintiff,  and  sent  a  copy  of  his  charge  to  a  local  news- 
paper for  publication.  It  was  held,  that  the  circumstances  of 
the  case  warranted  the  bishop  in  sending  his  charge  to  the 
newspaper,  and  that  such  course  being  taken  for  the  purpose 
of  vindicating  his  character  and  conduct  from  the  attack  made 
upon  it  by  the  plaintiff,  the  occasion  was  privileged  in  the 
absence  of  express  malice  (r). 
No  priTUoge  But  although  a  party  aggrieved  by  the  publication  of  defa* 
nncoDmcted"  niatory  charges  against  him,  may  be  privileged  in  publishing 
with  Tindica-  matter  in  vindication  of  his  character ;  the  privilege  does  not 
extend  to  the  making  of  affirmative  and  independent  charges 
unconnected  with  the  matter  of  such  vindication  (s).  The 
privilege  extends  only  so  far  as  to  enable  him  to  repel  the 
charges  brought  against  him, — not  to  bring  fresh  accusations 
agamst  his  adversary  (t). 

(j<)  K<enig\.RUchUs,Z¥.k¥.in;  L.  R.  *  P.C.A.C.495;   12  L.J.  P.O. 

lieg.  T.  Veley,  4  F.&  P.  1117  ;  and  bkc  II. 

Bibht  V.  WaiiinMn.  1  F,  &  F.  610.  (jr)  Per   PallM,   C.B.,   in   Dwyer  v. 

(j)  O'Donegkve  v.  Htutfy,  Ir.  K.  fi  EimmuU,  Ir.  L.  H.  2  Q,  B.  D.  2*3. 

C.  L.  12*.  (t)  Ibid.,  per   May,  C.J.  ;   and  see 

(r)  Laughl^m  v.  The  Biihop  of  Sodor  Murphy  v.  Halpin,  Ir.  R.  8  C.  L.  127. 
and  Man,  9  Moo.  P.  C,  C.  (N.  8.)  318 ; 
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CHAPTER   XI. 

COMMUNICATIONS  MADE  IN  THE  DISCHARGE  OF  SOCIAL 
AND  OTHER  DUTIES. 

OCCASION  :    CONDITIONAI.  FKIYILBaB. 


CBKditiinuU  privilege,  depending  on 
oecaMK  and  mreaifataneei. 

General  principlrt  and  gnmndt  of 
primUge, 

Clatti/Uatum  and  arrangement. 

Onnrnviiieatioat  in  reply  to  caitfidential 
and  boni  fide  inqviriei. 


Charaetert  of  terrantt. 

Voluntary  commwaicatwni  inditaharge 

of  tocial  aitd  othtr  diUiet. 
Qymmumcaiunu  made  in  exaggerated 

language,  or  in  e3:cett  of  the  oecanon. 
Where  the  mode  or  extent  of  pvhlina- 

tun  u  in  exeett  of  the  oeeatiou. 


In  this  chapter  are  comprised  commuDications  made  in  the  Caima  xi. 
discharge  of  social  and  other  duties,  private,  or  official ;  to  conditional 
which  the  occasion  and  circumstances  under  which  they  are  privilege- 
made,  supply  a  conditinruU  defence,  dependent  on  the  absence 
of  actual  malice  in  the  party  making  the  commonication  or 
causing  it  to  be  made. 

In  communications  of  the  class  here  indicated,  it  is  obvioos 
that  the  general  public  have  no  corresponding  interest ;  con< 
sequently  such  communications  will  not  admit  of  general 
pubUcity. 

The  question,  then,  arises, — When  do  the  occasion  and  ''"!!^^,^i 
circumstances  of  the  commonication  afford  a  conditional 
defence  dependent  on  the  absence  of  express  malice  ?  In  other 
words,  when  is  express  malice  (or  malice  in  fact)  essential  to 
the  right  of  action  ?  The  principle  which  governs  this  class 
of  cases,  where  the  existence  of  express  malice  is  a  test  of 
civil  responsibility,  comprehends  all  those  where  the  author  of 
the  alleged  mischief  acted  in  the  discharge  of  some  social  or 
moral  duty,  public  or  private,  which  the  ordinary  exigencies 
of  society,  or  his  own  private  interest,  or  even  that  of  another, 
called  upon  him  to  perform  ;  but  where  the  occasion  does  not 
furnish  an  absolute  defence,  independently  of  the  question  of 
malice.    . 

The  general  principles  upon  which  communications  of  the  ^^^^,^' 
class  here  indicated  are  privileged  are,  that  communications 
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CHiPTiB  H  which  the  ordinary  exigencies  of  buBineBS,  or  of  society,  require 
gronndB  of  to  be  made,  may  be  protected  (notwithstanding  that  they  be 
priiiiege.  defamatory  of  individnals)  when  communicated  to  persons 
entitled  to  the  information,  by  persons  acting  honestly  and 
without  actual  maUce :  as,  on  the  one  hand,  it  would  be 
contrary  to  common  convenience  to  fetter  mankind  in  their 
ordinary  communioationB  by  the  apprehension  of  vexatioas 
litigation ;  so,  on  the  other,  would  it  be  highly  mischieToas  to 
allow  men  to  inflict  the  most  cmel  injuries  to  reputation, 
character  or  credit,  with  impunity,  under  the  cloak  and  pre- 
tence of  discharging  some  duty  to  society,  or  to  themselves  or 
others,  when  they  were  in  fact  actuated  by  the  most  malicious 
motives.  The  law  therefore,  in  such  instances  and,  as  it 
seems  most  wisely,  makes  the  issue  to  depend  on  the  existence 
or  the  absence  of  express  malice :  and  thus  an  ample  shield  d 
protection  is  extended  to  all  who  act  fairly  and  prudently ;  in 
order  that  men  may  not  be  deterred  by  the  fear  of  an  action 
or  prosecution,  from  making  coxamunications  in  protection  of 
their  own  interests,  or  in  the  discharge  of  their  daties  to 
others. 
conditirau  of  And  therefore,  in  these  cases,  the  occasion  and  circnmstancee 
e  pnn  ge,  ^j  ^^^  communication  supply  a  conditional  defence,  dependent 
on  the  absence  of  express  malice  and  the  manner  and  extent 
of  publication.  If  the  communication  be  made  maliciously, 
the  occasion  affords  no  privilege.  And  if  it  be  made  more 
injuriously  than  necessary,  i.e.,  in  exaggerated  language,  or 
in  any  other  manner  such  as  is  found  by  a  jury  to  be  in  excess 
of  the  occasion,  it  is  to  that  extent  actionable.  The  manner 
of  publication  may,  indeed,  be  such  as  to  entirely  deprive  the 
communication  of  the  privilege  which  the  occasion  wonld 
otherwise  have  extended  to  it.  And  accordingly,  whenever 
it  is  found  by  the  jury  that  the  mode  of  communication 
resorted  to  by  the  defendant  was  not  warranted  by  the  occa- 
sion, the  communication  is  thereby  deprived  of  the  privilege 
which,  prima  facie,  attached  to  it.  An  aggravating  mode 
of  publication,  or  a  publication  to  more  persons  than 
necessary,  may  in  some  cases  show  conclusively  the  malice 
of  the  defendant.  So  also  if  the  communication  be 
made  with  a  knowledge  that  it  is  untrue ;  for  there  can  be 
no  interest  or  duty  such  as  will  protect  the  publication 
of  defamatory  matter  known  by  the  person  publishing  it 
to  be  false. 
citaaifiMttan        The  extensive  class  of  communications,  the  subject  of  the 
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present  chapter,  may,  not  inconveniently,  be  classed  under  ChiftbbXI. 
two  beads  (viz.) : —  and  aramge- 

1.  Those  that  are  fairly  and  honestly  made  in  reply  to  con-  "*"'• 
Jidential  or  bona  fide  inquiries,  upon  matters  in  which  the  parties 
making  the  inqairies  have  a  legitimate  interest ;  such  as  an 
inquiry  into  the  character  of  a  servant  about  to  be  hired,  the 
solvency  of  a  trader  about  to  be  trusted,  the  skill  or  ability  of 

a  professional  practitioner  about  to  be  employed,  the  trust- 
worthiness of  a  person  about  to  be  token  into  a  confidential 
situation,  and  such  lika 

2.  Voluntary  communicationB,  or  snch  as  are  made  without 
any  inquiry,  but  in  the  discharge  of  some  duty  (public  (a)  or 
private)  which  the  ordinary  exigencies  of  society,  the 
interest  of  the  party  making  the  communication,  or  the 
interest  of  the  party  to  whom  it  is  made,  or  even  that  of 
another,  called  upon  him  to  perform. 

Although  the  principles  of  law  applicable  to  each  of  the  two  Dutinction 
classes  above  specified  are  the  same,  there  is  an  obvious  dis-  ^Jj^^^" 
tinction  between  communications  made  in  reply  to  legitimate  jn  repi<r  to 
and  bond  fide  inquiries,  and  those  that  are  volunteered  without  ^VS^ 
any  inquiry.    In  the  one  ease  the  communication  is  privileged  Toionteared. 
by  reason  of  the  interest  which  the  inquirer  has  in  the  subject- 
matter  of  the  communication :  in  the  other  the  privilege  must 
rest  on  some  duty  which  the  law  recognises  as  affording  a  legal 
excuse  for  making  the  communication.    And  therefore,  where 
the  communication  is  made  by  a  person  who  has  no  interest 
(except  that  of  a  mere  busybody)  in  the  subject-matter  of  the 
communication,  nor  any  duty  such  as  would  justify  him  in 
making  it,  the  communication  will  not  be  privileged  (6).    And 
where  a  master  volunteers,  without  any  inquiry,  to  give  a 
character  of  a  discharged  servant,  stronger  evidence  of  bond  fides 
will  be  required  than  if  he  had  given  the  character  after  being 
asked  to  do  so  (c).    And  if  a  defendant  voluntarily,  and  without 
being  asked  in  any  way  to  do  so,  make  a  defamatory  communi- 
cation reflecting  on  the  character  of  the  plaintiff  as  a  tradesman, 
he  is  liable  to  an  action  for  the  defamation  (rf). 

It  is  not  because  a  voluntary  communication  is  made  "  con- 
fidentially," nor  because  it  is  marked  "  private,"  that  it  is 

(a)  The   term    "public   dnty"   a»  <jb)  SoUerill  and  another  v.  IVhyie- 

uaed   bece,  is  not  meant  to  iDclnde  head,i\  h-T.im. 

commanicatioos  made  m  the  cooise  of  (c)  Paltiiun  v.  Jimst,  8  B.  &  C.  678. 

jndicial  and   parliamentary   proceed-  (rf)  King  t.  WatU,  8  C.  i  P.  815, 

ings,  in  which  the  priTilege  is  abiolufe.  per  Lord  Abinger,  C.B. 
Vide  rupra,  CapB.  Vil.  and  viii. 
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Cainift  XI.  necesBftrily  privileged ;  the  questioD  is ;  was  there  any 
duty  (legal,  social,  or  moral)  which  the  party  volunteering  the 
Gommimicatioii  was  called  on  to  perform  ? 

Class  1. — And  first  as  to  defamatory  communications  that  are 
fairly  and  honestly  made  in  reply  to  confidential,  or  bond  fide, 
inquiries,  apon  matters  in  which  the  parties  making  the  in- 
quiries have  a  legitimate  interest. 
Commanica-        The  general  rale  with  regard  to  such  communications  is, 
toeoDfident'ii  *^*'  **J'  words  spoken,  or  communications  written,  upon  advice 
and  boitAjide   iond  /ide  asked,  or  in  reply  to  inquiries  bond  fide  made,  no 
**  action  lies ;  unless  such  words  or  communications  be  uttered 

or  made  of  express  malice :  or  in  other  words,  the  occasion  for 
the  communication  affords  a  defence  in  the  absence  of  express 
malice. 

"Where  a  party  asks  advice  or  information  upon  a  subject- 
matter  in  which  he  is  legitmately  interested ;  or  where  the 
relative  positions  of  two  parties  are  such  that  the  one  has  a 
right  to  expect,  in  reply  to  his  inquiry,  confidential  information 
and  advice  from  the  other ;  there  is  a  moral  duty  to  answer 
such  inquiry  and  give  such  information  and  advice ;  and  the 
statements  so  made  in  reply  may  be  rendered  lawful  by  the 
occasion,  although  defamatory  of  some  third  person  (e). 
ciuneten  of  Among  the  most  prominent  of  the  decisions  comprehended 
**'^™'^  within  the  present  class,  are  those  which  have  arisen  from 
actions  brought  by  servants  against  masters.  The  giving  a 
character  of  a  servant  is  one  of  the  most  ordinary  communica- 
tions which  a  member  of  society  is  called  on  to  make  ;  but  it  is 
of  great  importance  to  the  well-being  of  society  that  it  shonld 
be  made  fairly,  conscientiously  and  truthfully:  and  a  party 
offends  grievously  against  society  if  he  give  a  good  character 
where  it  is  not  merited ;  and  against  justice  and  humanity  in 
designedly  giving  a  bad  one  where  it  is  not  deserved,  or  in 
refusing,  unreasonably,  to  give  one  at  all. 
Ho  lajftl  But  there  is  no  legal  obligation  upon  a  master  to  give  any 

muMr  to  gi™°  cbaracter  at  all  to  a  servant  on  leaving,  or  on  dismissal ;  and 
an;  ciunci«r  ^lo  action  will  lie  against  him  for  refusing  to  do  so.  Where, 
therefore,  an  action  was  brought  against  a  master  for  refusing 
to  give  a  servant  "  such  a  character  as  she  deserved,  or  any 
cbaracter  whatever";  whereby  another  employer,  who  was 
otherwise  ready  and  willing  to  have  taken  her  into  her  service, 
refused  to  do  so.    Upon  the  pleadings  being  opened,  Lord 

(«)  Coxhead  T.  Jtiekardi,  2  C.  B.  606,  sec  per  Ciesswell,  J. 
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Kenyon,  C.J.,  said  such  an  action  could  not  be  supported  at  Chawib  XL 
law.  That  in  the  case  of  domestic  and  menial  servants,  there 
was  no  ohligation  upon  a  master  to  give  the  seirant  a  cha- 
racter :  it  might  be  a  duty  which  his  feelings  might  prompt 
him  to  perform,  but  there  vas  no  law  to  enforce  the  doing  of 
it  (/).  And  where  a  master  having  dismissed  his  servant  for 
dishonesty,  refaued  to  give  him  a  character  ;  alleging  to  those 
Viho  applied,  that  he  had  dismisBed  him  from  his  service  for 
dishonesty.  The  servant's  brother  afterwards  inquired  of  the 
master  why  be  had  so  treated  the  servant,  and  was  thus  keep- 
ing him  out  of  a  situation  ?  The  master  replied,  "  He  has 
robbed  me ;  and  I  believe  for  years  past."  Only  one  instance 
of  actual  robbing  had  been  previously  imputed,  and  one  only 
was  proved ;  but  it  was  held,  nevertheless,  that  the  answer  to 
the  brother  did  not  go  beyond  the  privilege  afforded  by  the 
inquiry  (g). 

With  regard  to  the  characters  of  servants,  it  is  so  manifestly 
for  the  advantage  of  society  that  those  who  are  about  to 
employ  them  should  be  enabled  to  learn  what  their  previous 
conduct  has  been,  that  it  may  be  well  deemed  the  moral  dvty 
of  former  employers  to  answer  inquiries  to  the  best  of  their 
belief  (A).  But  it  would  appear  from  the  judgment  of  Bayley, 
J.,  in  a  leading  case  on  the  subject,  that  it  is  necessary  that 
inquiry  should  be  made,  in  order  to  render  lawful  the  com- 
munication of  defamatory  matter ;  although  that  learned 
judge  intimated  that  such  inquiry  might  be  invited  by  the  former 
master  (()■ 

In  the  ease  of  master  and  servant,  the  convenience  of  man-  chmtnU  nde 
kind  requires  that  what  is  said  in  fair  communication  between  "^^^  * 
man  and  man  upon  the  subject  of  character  should  be  privileged,  Berrtnt. 
if  bond  fide  and  without  malice.    And  this  privilege  is  founded 
on  the  interest  of  the  inquirer  in  ascertaining  the  character  of 
the  servant  he  contemplates  hiring,  and  the  moral  duty  of  the 
servant's  former  employer  in  communicating  facts  within  his 
knowledge,  to  such  inquirer.    If,  however,  the  party  giving  the 
character  knowingly  makes  statements  that  are  untrue,  such 
will   be  evidence  of  malice,  and   will  deprive  him    of   the 
protection   which   the   law    otherwise    throws    around    such 
commun  ications. 

Where  a  master  gives  a  character  of  a  servant,  unless  the 


<  f)  Carrd  T.  Bird,  3  Esp.  201. 

(A)  See  per  Cresswell,  J.,  : 

0)  laylor  t.   HawiiM,   16  Q.   B. 

head  V.  RiBkatdt.  2  C.  B.  605. 

22. 

(0  PaUiton,  T.  Jonet,  infra. 
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CuPTRB  Zi.  contrary  be  expressly  proved,  it  wUl  be  presumed  that  the 
character  waa  given  without  mahce  (ft)  :  and  althoogh  the 
Btatement  as  to  character  should  be  untrue  in  fact,  the  master 
will  be  held  justified  by  the  occasion,  unless  it  can  be  shown 
that  in  making  the  statement  he  was  actuated  by  a  malicious 
feeling,  and  knoivinffly  stated  what  was  untrue  and  injurious 
to  the  character  of  the  servant  (0> 

Where  the  plaintiff,  who  had  been  employed  by  the  defendant 
as  governess,  and  was  afterwards  dismissed ;  lost  another 
engagement  because  the  defendant  in  reply  to  inquiries 
respecting  her  competency,  wrote — "  I  parted  with  her  on 
account  of  her  incompetency,  and  not  being  lady-like  nor  good- 
tempered;"  and  added  by  way  of  postscript,  "May  I  trouble 
you  to  tell  her,  that  this  being  the  third  time  I  have  been 
referred  to,  I  beg  to  decline  any  more  applications."  G-eneral 
evidence  was  given  of  the  plaintiff's  competency,  lady-like 
manners  and  good  temper,  and  that  in  reply  to  the  two  pre- 
vious applications,  which  were  made  before  her  dismissal,  the 
defendant  had  recommended  her.  Lord  Denman,  G.J.,  refused 
to  nonsuit  the  plaintiff,  and  directed  the  jury,  that  a  party  in 
responding  to  such  an  inquiry  is  bound  to  speak  the  truth,  but 
is  not  to  be  challenged  to  prove  the  truth  of  the  statement, 
unless  there  is  direct  evidence  that  the  communication  was 
influenced  by  some  malicious  feeling  ;  that  if  a  primd  facie  case 
of  falsehood  be  made  out,  the  defendant  is  then  called  upon  to 
show  that  the  assertions  were  made  under  a  belief  m  their 
truth :  and  that  the  question  for  the  jury  was,  whether,  looking 
at  the  whole  case,  there  was  sufficient  proof  that  the  defendant, 
in  writing  the  letter,  had  been  influenced  by  some  improper 
feeling  towards  the  plaintiff  to  make  a  false  statement  know- 
ingly ;  and  this  was  held  to  be  a  right  direction  to  the 
jury  (m). 
AffirmatiTe  Where  the  defendant,  on  application  for  a  character,  stated  in 

eridence  ot  a  written  answer,  that  the  plaintiff  had,  whilst  in  her  service, 
Bary"i^  u^  conducted  herself  disgracefully,  and  that  she  had  since  been  a 
«•»"■  prostitute :  and  a  similar  statement  had  been  made  by  the 

defendant  to  persons  who  had  recommended  the  plaintiff  to 
her ;  it  was  held,  that  they  were  primd  fade  privileged  commu- 
nications ;  and  that  the  plaintiff  was  properly  nonsuited  for 
want  of  proof  of  malice  (n).      Slight  evidence  is  however  saffi- 

(i)    Burr,      2426;     Edatomon    v.       Q.  B.  11. 
StepAetuon,  B.  N,  P.  8.  (m')  Fountain  v.  Boodle,  3  Q.  B.  S. 

(0  Fmiittain  t.  BocdU  and  ■ux.,  3  (n)  Child  v.  Agieek,  9  B.  t  C.  i03. 
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cient  in  these  cases  to  Wftrrant  the  jury  in  finding  malice  (o).  ^"*""  ^' 
But  a  plaintiff  does  not  sustain  tha  burthen  of  proof  which  is 
cast  upon  him,  by  merely  giving  evidence  which  is  equally  con- 
sistent with  either  view  of  the  matter  in  issue.  Where  the 
presumption  of  malice  is  neutralised  by  the  circumstances 
attending  the  utterance  of  the  slander  or  the  publication  of  the 
libel,  the  plaintiff  mast  give  affirmative  evidence  of  malice  in 
order  to  maintain  his  action. 

Where  the  defendant  in  answer  to  an  inquiry  as  to  the  Absence  of 
character  of  the  plaintiff,  who  had  been  in  his  service,  stated  ■^^' 
that  she  was  dishonest  ;  whereby  the  plaintiff  lost  another 
engagement ;  it  appeared  from  the  evidence  that  the  charge  of 
stealing  was  not  made  until  after  the  plaintiff  had  left 
defendant's  service;  and  he  told  her  he  would  say  nothing 
about  it  if  she  would  resume  her  employment  at  his  bouse ; 
and  he  on  a  subsequent  occasion  said,  that  if  she  would 
acknowledge  the  theft  he  would  give  her  a  character :  it  was 
held,  that  the  jury  were  well  warranted  in  coming  to  the 
conclusion  that  the  defendant  was  not  acting  bond  Jide  in  the 
statement  he  made  when  asked  as  to  the  plaintiff's 
character  (p). 

The  privilege  which  protects  a  master  in  giving  a  character  Puts  ofter- 
to  a  servant  extends  over  facts  afterwards  discovered,  though  ^ered  &ad 
at  the  time  of  giving  the  character  unknown  to  the  master  {q).  commonifated 
And  if  a  master  having  given  a  servant  a  good  character,  soon 
afterwards  discovers  that  the  servant  was  dishonest,  it  becomes 
his  duty  to  communicate  his  discovery  to  the  person  who 
applied  to  him  for  the  servant's  character  ;  and  the  subsequent 
statement  is  as  much  protected  as  the  former.      But  it  seems 
to  have  been  laid  down  generally  by  Lord  MansEeld  (r),  that 
where  a  master,  unasked,  gives  a  bad  character  of  a  servant, 
he  must  justify  as  in  other  cases.    And  there  can  be  no  doubt 
that  the  manifestation  of  forward  and  officious  zeal  on  the  part 
of  a  defendant,  who,  uninvited,  gives  a  character  to  the  pre- 
judice of  his  former  servant,  would  be  a  material  guide  to  a 
jury  in  ascertaining  his  real  motive. 

So  in  a  case  where  a  master  wrote  a  first  letter  without  a  cbtMctws 
previous  application  having  been  made  for  a  character  of  the  foV^^^or 
servant,  but  wrote  a  second  in  answer  to  inquiries  made  of 

(o)  Selli,  V.  ParHngton,  2  Nev.  &  (j)  Qardiur  v.  Slade,  13  Q.  B.  799 ; 

Man.  460 ;  1  B,  &  AdoL  700.  18  L.  J.  tj.  B.  334. 

(j>>  Jaeluon  t.  Hopperton,  16  C.  B.  (r)  Lowry  v.  Aiktnkead,   Micb.  6 

(N.  S.)  82».  Q.  8. 
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Cbaftib  si.  him  as  to  the  plaintiff's  character  :  Lord  Tenterden,  C.J.,  lefi 
it  to  the  jury  to  say,  whether  the  communication  contained  in 
the  second  letter  was  made  bondjide,  actiogunder  abelief  tbat 
he  was  discharging  a  duty  which  he  owed  to  the  party  who 
was  about  to  take  the  plaintiff  into  his  service,  or  whether  it 
was  made  maliciously,  with  an  intention  of  doing  an  injury  to 
the  plaintiff;  and  the  jury  having  found  that  the  communi- 
cation  was  maliciously  made,  the  court  refused  to  disturb  the 
verdict  («). 
CompUint  to  Where  the  defendant  had  written  a  letter  to  the  person  who 
former  recommended  the  plaintiff  to  his  service,  informing  him  that 

eoptojrar.  the  plaintiff  had  not  justified  the  character  given  with  him,  and 
caationing  the  person  against  giving  him  a  recommendatioD 
for  morahty  or  honesty  :  it  was  ruled  by  Watson,  B.,  that  in 
the  absence  of  malice  (which  was  a  question  tor  the  jury)  the 
letter  was  a  privileged  communication  (0-  In  &  subsequent 
case,  which  was  an  action  brought  by  a  gardener  against  a 
master,  from  whose  service  he  had  been  discharged  for  mis- 
conduct ;  the  action  was  for  an  alleged  libel  contained  in  a 
letter  written  voluntarily,  to  the  former  parly  who  had  pre- 
viously recommended  the  plaintiff  to  the  defendant,  and  who 
was  about  to  employ  him  again,  and  would  have  done  so  bat 
for  the  unasked  communication  of  the  defendant ;  the  jury 
negatived  malice,  but  the  court  expressed  very  grave  doubts 
as  to  whether  the  communication  could  be  treated  as  privileged, 
even  if  it  bad  been  confined  to  a  simple  statement  of  the 
plaintiff's  conduct ;  but  as  it  contained  expressions  beyond 
what  could  be  justified  it  was,  clearly,  not  a  privileged  com- 
munication (u). 
Qood  cb*i»oter  If  a  lady  having  given  her  servant  a  good  character,  after- 
ntncW  wards  discover  facts  which  would  not  have  justified  her  in  so 
doing ;  and  then  induce  the  employer  to  whom  the  character 
was  sent,  to  make  farther  inquiries  about  the  servant's 
character  ;  such  is  a  privileged  communication,  and  is  not  in 
itself  evidence  of  malice  (x). 

In  the  case  of  a  master  giving  the  character  of  a  discharged 

servant,  it  is  not  essential  to  the  protection  of  such  a  commooi- 

cation  that  no  one  should  be  present  but  the  person  interested 

in  the  inquiry.    If  made  with  honesty  of  purpose  to  a  party 

Commonica-     who  has  any  interest  in  the  inquiry  (and  that  has  been  very 

!j»~'^'«"  "^         (»)  PaWion  T.  J.»tei,  8  B.  ii  C.  578.       (N.  S.)  439  ;  33  L.  J.  a  P.  96. 
Senanla  made       j-^j  ^j^^  ^  Pariim,  1  F.  t  F.  24.  (j)  Gardnrr  v.  Slade,  13  Q,  B.  796  : 

SiJ31«tk«.         (")  ^'y^  "■  f^innenley,  15  C.  B.       18  L.  J.  Q.  B.  33i. 
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liberally  conBtraed)  (j/),  it  is  privileged.     The  aimple  circum-  ChiptskSI. 

stance  of  the  master  exereiaing  the  privilege  in  the  preeence  of 

a  third  part;  does  not  of  necessit;/  take  away  from  the  com- 

monication  the  protection  which  the  law  affords.    But  where 

an   opportunity  is   sought   for  making  a  charge  before  third 

persons,  when  it  might  have  been  made  in  private,  sach  affords 

strong  evidence  of  a  malicious  intention ;  and  thus  deprives 

the  communication  of  that  immunity  which  the  law  would 

otherwise  allow  to  it :  but  the  mere  fact  of  a  third  person 

being  present  does  not  render  the  communication  absolutely 

tmauthorised,  though  it  may  be  a  circumstance  to  be  left  with 

others, — including  the  style  and  character  of  the  language 

used, —  to  the  consideration  of  the  jury ;  who  are  to  determine 

whether  the  defendant  has  acted  bond  Jlde  id  making  the 

charge,  or  has  been  influenced  by  malicious  motives  (z).    And 

so  if  a  master  about  to  dismiss  a  servant  for  dishonesty,  call 

in  a  friend  to  hear  what  passes,  (he  presence  of  such  third 

person  does  not  take  away  the  legal  privilege  of  the  words 

imputing  such  dishonesty  (a).      And  where  the  defendant, 

having  dismissed  the  plaintiff  from  his  service,  afterwards 

called  in  two  other  of  his  servants  and  said  in  their  presence, 

"  I  discharged  that  man  for  robbing  me.     He  is  a  thief ;  and 

if  ever  you  speak  to  him  again,  or  have  anything  to  do  with 

him,  I  shall  consider  you  as  bad  as  him,  and  shall  discharge 

you."     This  was  held  to  be  a  privileged  communication ;  and 

that,  in  the  absence  of  direct  evidence  of  malice,  the  judge  was 

right  in  declining  to  submit  the  case  to  the  jnry  (5).      And  so 

also  where  the  defendant  having  given  notice  of  dismissal  to  two 

of  his  servants,  they  went  separately  and  inquired  the  cause 

of  their  dismissal ;  when  the  defendant  told  each,    in    the 

absence  of  the  other,  that  they  were  discharged  because  they 

had  both  been  robbing  him ;    it  was  held,  that  they  were 

privileged  communications,  not  only  as  affecting  the  servant 

to  whom  the  words  were  addressed,  but  also  as  affecting  the 

absentee  (c). 

And  where  a  Railway  Company,  having  dismissed  the 
plaintiff,  one  of  their  servants,  for  neglect  of  duty,  published 
his  name  and  a  notification  of  his  dismissal,  with  the  cause 

(y)  See  CAiU  t.  JJieek,  9  B.  £  C.  (A)  Somei-tHU  y.  Hawkiiu,  10  C.  B. 

403.  E83  ;  20  T.,  J.  C.  P.  131. 

(z)  See  Toegood  v.  Sjn/ring,  1  C.  U.  (o)  Haxbg  T.   WUl,  and  Eattmead 

k  B.  19i.  T.  Witt,  18  C.  B.  644  ;  25  L.  J.  C.  l*. 

(u)  Taylor  T.  EaioUiu,  IS   Q.   B.  294 
322. 
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CHima  XL  thereof  in  their  monthly  circular  :  which  was  exhibited  in  the 
rooms  allotted  to  their  staff  throughout  their  system :  in  an 
action  of  libel  against  the  Company  for  damages  for   such 
publication  ;  it  was  held,  that  the  occasion  of  the  pablication 
was  privileged  (d). 
DBTainatarr         Where  the  publication  of  the  defamatory  matter  was  procured 
rD«^'»t"Se     ^y  *^^  contrivance  of  the  plaintiff,  with  a  view  to  the  foonda- 
reqneat,  or  by  tiou  of  an  actiou  against  the  defendant ;  the  communication 
oi^hopldintiff.  ™*y   ^  privileged  on  the  ground  that  the  plaintiff  himself 
was  the  voluntary  author  of  the  miBchief  complained  of  {e}. 
And  so  where  a  plaintiff,  knowing  the  character  which  his 
master  will  give,  procures  it  to  be  given  for  the  sake  of 
founding    an    action  upon    it,  he  v/iR  not  be    allowed  to 
recover  (/). 
Official  of  (vo      And  where  the  defendant  was  a  director  of  two  companies, 
and  the  plaintiff  held  office  under  both,  the  plaintiff  was  dis- 
missed from  one  office  for  gross  misconduct :  the  defendant 
afterwards  communicated  the  fact  of  snch  dismissal  to  his  co- 
directots  of  the  other  company ;  and  in  reply  to  inquiries  stated, 
that  one  of  the  causes  of  his  dismissal  was  obtaining  money  by 
false  pretences ;  it  was  held  a  privileged  communication,  and 
that  in  the  absence  of  direct  proof  of  malice,  the  case  should 
not  have  been  submitted  to  the  jury  (.9). 
Inqniij  b;  As  to  communications  in  reply  to  inquiries  other  than  those 

^^jhT        ^  ^  ^^^  characters  of  servants,  the  cases  are  numeroos,  and 
pnrchue  of      present  a  variety  of  circumstances ;  but  the  principles  govern- 
'"^'  ing  snch  communications  are  the  same.     So  it  has  been  ruled 

that  the  owner  of  a  public-house  could  not  maintain  an  action 
against  a  neighbouring  publican,  for  giving  a  bad  character  of 
such  house  to  a  person  who,  being  in  treaty  for  purchasing  it, 
applied  to  the  defendant  for  information  ;  provided  there  was 
some  evidence,  though  slight,  of  the  truth  of  the  assertion  (A). 
Eepij  to  Where  in  reply  to  an  inquiry  by  the  plaintiff  as  to  the  sol- 

mUeZj'*°  veney  of  a  tradesman,  the  defendant  makes  defamatory 
observations,  to  the  effect  that  the  tradesman  is  not  to  be 
trusted :  if  such  observations  are  made  bond  fide  and  without 
malice,  they  are  not  actionable  (i). 

(rf)  UiiM    T.   (i.   X.   Hy.,  60  L.  J.  (?)  Sarrit  v.   Thompton,  13  C.  B. 

Q.  B.  4y!l ;  (1891),  2  Q.  B.  189.  333. 

(r)  Weathfrttuav.Haio}iiitt,lT.  R,  (A)  I/umber  T.  Aingf,  per  AbbotT. 

110 ;  SiiUk  T.    W-Md,  3  Camp.  323 ;  L.CJ.,  West.  13  Feb.  1819. 

Warr  T.  jKllg,  6  C.  i:  P.  497.  (i)  Ki/ig  v.  WalU,  8  C.  *:  P.  613, 

C/)  Per  Lord  Alvimley,  CJ.,  3  B.  per  Lord  Atanger,  C.B, 
&  P,  592  ;  Xiag  v.  Waring,  a  Esp.  14. 
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Where  it  was  alleged  that  the  plaintiff  had  been  engaged  as  Chapteb  xi. 
probationary  minister  at  a  certain  church  or  chapel,  in  order  Kepirw" 
that  if  approved  he  should  be  appointed  permanent  miniBter  ;  ^''-"™  " 
and  the  defendant  in  a  diBcoorae  with  one  6.  B.,  impated  penon  Making 
drunkenness  to  the  plaintiff ;  whereby  the  congregation  refused  ^|^^' 
to  appoint  him  permanent  minister.      It  was  ruled,  that  the 
occasion  was  privileged,  nnless  the  words  were  not  spoken 
bond  Jide,  and  unless  the  defendant  was  actuated  by  malice, 
and  the  latter  iesae  was  for  the  plaintiff  to  establish  {j). 

Words  spoken  by  a  subscriber  to  a  charity  in  answer  to  coimnonica- 
inquiries  by  another  subscriber,  respecting  the  conduct  of  a  u.^i'nu'niriM ' 
medical  man  in  his  attendance  upon  the  objects  of  the  charity,  i>y  auhMribeni 
are  not  merely,  on  account  of  those  circumstances,  a  privileged  soeutiei. 
communication  {k).    But  where  the  defendant,  the  secretary  ctuiritr 
to  a  charity  organisation  society,  having  for  one  of  its  objects  ^^''''^'**1 
the  repression  of  mendicity,  instituted,  at  the  request  of  the  isued  to 
society,  inquiries  as  to  the  bond  fidet  of  certain  statements  a.^^™'  *"' 
contained  in  letters  written  by  the  plaintiff  to  the  subscribers, 
and   others,  soliciting   pecuniary  and   charitable   relief:   the 
result  of  such  inquiries  were  embodied  by  the  defendant  in  a 
report  containing  defamatory  imputations  upon  the  plaintiff,  to 
the  effect  that  she  was  a  confirmed  begging-letter  writer,  that 
her  letters  contained  misrepreseotatione,  exaggerations,  and 
untruths ;  and  stating,  that  the  society  did  not  recommend 
assistance  to  be  given  to  her.    In  an  action  by  the  plaintiff  for 
libel  in  publishing  the  report ;  it  appeared  that  the  report  was 
issued  to  anyone  who  applied  for  it  or  who  professed  to  be 
interested  in  the  matter :  and  it  was  held,  that  the  inquiries 
and  the  result  thereof  having  been  bond  fide  made  and  embodied 
in  a  report  by  the  defendant  and  published  to  inquirers  in  the 
discharge  of  his  duty  as  secretary  to  the  society,  and  without 
malice,  were  privileged  (0. 

A  person  who  is  the  author  of  a  slander  aggravates  the  Re-aKsertion 
wrong  by  every  reassertion  or  repetition  of  it.    Where  there- °j  "^d^r.™ 
fore  a  slanderous  report  originates  with  the  defendant,  and  jq  repl;  to 
thereby  produces  an  inquiry  by  or  on  behalf  of  the  person  '"i"'"''- 
slandered,  the  repetition  of  the  report,  on  such  inquiry,  is  not 
privileged  (wi).    But  where  the  plaintiff  invited  the  alleged 
slander  of  himself  by  questions  to  the  defendant,  the  com- 

(j)  Warr  T.  Jolly,  6  C.  4  P.  i97,  51  L.  J.  2H. 
per  AldeiBon,  B.  (m)  Smith-  ».  Malthetet,  1  Moo.  k. 

(i)  MaHia  t.  Strumj,  5A.  Jc  E.  535.  Kob.  152. 
(0   WaUer  v.  Lvek,  7  Q.  B.  D.  619 ; 
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munication  in  reply  was  ruled  to  be  privileged  (n).  If  the 
defendant  merely  acknowledge  a  previous  statement  made  by 
bim,  such  acknowledgment  alone  will  not  sustain  an  action; 
though  it  may  be  used  as  evidence  of  such  former  state- 
ment (o).  But  where  A.  having  accused  B.  of  stealing  meat 
from  bis  shop ;  a  friend  of  B.'s  to  whom  B.  had  mentioned 
the  charge,  called  at  A.'8  shop,  and  inquired  if  he  had  accused 
B.  of  stealing  a  piece  of  meat;  to  which  A.  replied,  "Yes, 
and  I  believe  it  to  be  true."  It  was  held  not  a  privileged 
communication  (  p). 

Where  the  libel  complained  of  arose  out  of  a  certain  corre- 
spondence that  was  entered  upon  at  the  instigation  of  the 
plaintiff  himself,  with  a  view  to  the  investigation  of  the  truth 
of  certain  imputations  that  had  been  made  upon  him,  it  was 
held  to  be  a  privileged  communication  {q). 

When  a  confidential  relation  is  established  between  two 
persons,  with  regard  to  an  inquiry  of  a  private  nature,  what- 
ever takes  place  between  them,  relevant  to  the  same  subject, 
though  at  a  time  and  place  different  from  those  at  which  the 
confidential  relation  began,  may  be  entitled  to  protection  as 
well  as  what  passed  at  the  original  interview ;  and  it  is  a 
question  for  the  jury  whether  any  further  conversation  on  the 
same  subject,  though  apparently  casual  and  voluntary,  did  not 
take  place  under  the  influence  of  the  confidential  relation 
already  estabhshed  between  tbem;  and  therefore  entitled  to 
the  same  protection  (r). 

Where  the  defendant  was  surveyor  to  the  owner  of  an  estate, 
to  which  estate  he  also  acted  as  steward.  The  owner  having 
directed  him  to  make  inquiries  as  to  the  alleged  existence  of 
a  house  of  ill-fame  on  the  estate ;  the  defendant,  in  the  course 
of  his  inquiries,  was  referred  to  the  house  of  the  plaintiff  as 
the  house  in  question  ;  but,  doubting  the  accuracy  of  his  in- 
formation, made  further  inquiries,  and  in  so  doing  repeated 
the  previous  information  be  bad  received  as  to  the  plaintiff's 
house.      The    defendant    subsequently    ascertained    that    a 


[b)  Palmer  T.  Jluminerilim,  1  Cab. 
&  El,  36,  per  Day,  J. 

Co)  XiM  V.  StmieU,  3  M.  &  W.  297. 

ip)  Ftti-ct  T.  Warrea,  15  C. 
(N.  S.)  806 :  and  see  Rickardi 
MU^bardt,  2  Moo.  ft  Rob.  669. 

(?)  Sopwood  T.  Thorn,  8  C.  B.  29 
19  L,  J.  C.  P.  94. 

(r)  Seattoa  t.  Skene.  5  H.  *  N.  83: 
29  L.  J.  £z.  430,    And  see  Harit 


Beexea,  6  Ir.  C.  L.  K.  79,  where  it  wbs 
held  that  a  person's  general  attorney, 
though  not  then  employed  id  any 
legal  proceedings  for  him,  is  one  from 
whom  a  party  ia  entitled  to  expect  all 
information  material  to  his  interest ; 
and  a  commtmication  by  him,  to  such 
client,  though  defEunatory  of  third 
parties,  is  a  privil^ed  » 
it  made  band  fide. 
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mistake  had  been  made  with    reference  to  the  plaintiff's  CamsR  xi. 
honee :   it  was  held  that  in  the  absence  of  any  evidence  of 
express  malice  the  occasion  was  privileged  («). 

Althoagh  a  letter  containing  defamatory  matter  be  marked  Confideotki 
"private  and  confidential,"  it  may  nevertheless  be  libellous.     ^"™'""**' 

Where  a  letter  is  written  upon  information  given  "con- 
fidentially "  ;  if  it  contains  matter  defamatory  of  a  third  person, 
the  fact  that  it  is  marked  "  confidential  "  will  be  no  protection 
to  the  writer. 

Where  W,  went  to  inquire  of  defendant  for  the  plaintiff's  yuwtion  for 
address ;  the  plaintiff  having  previously  been  tenant  to  the  konAjidm 

defendant.     In  the  course  of   the   inquiry,  defendant  spoke  "'  oonfidBotial 
.  Ti       J »  jT  commnnicatlon 

disparagingly  of  the  plaintiff,  when  W.  told  him  he  did  not  or  inqnuy. 
come  to  inquire  into  his  character,  as  he  had  done  business  with 
him  before,  but  merely  came  to  ask  where  he  had  removed 
to:  the  defendant  however  notwithstanding  the  observa- 
tion of  W.,  continued  to  speak  disparE^^gly  of  the  plaintiff, 
and  imputed  in  certain  words  that  he  was  a  swindler,  adding 
at  the  same  time  that  he  spoke  in  confidence.  In  conseqnenca 
of  the  communication,  W.  declined  to  trust  the  plaintiff  with 
goods :  and  it  was  held  to  he  no  misdirection  to  have  left  it  to 
the  jury  to  say  whether  or  not  they  believed  it  was  a  bcmd 
_^/ide  confidential  communication  made  by  the  defendant  for  the 
purpose  of  putting  people  on  their  guard  against  the  plaintiff  ((). 

And  where  the  plaintiff,  a  trustee  of  a  charity,  asked  his  CommiuuM- 
employer,  C,  to  obtain  signatures  to  a  protest  against  his  ^^^^t 
being  turned  out  of  the  trusteeship,  C.  applied  to  the  defen-  p*"""  f^r 
dant  for  his  signature,  which  the  defendant  refused ;  and  on 
being  pressed  to  give  his  reasons  said,  that  he  would  never 
sign  to  keep  a  big  rogue  like  the  plaintiff  in  the  trust ;  and 
explained  as  the  reason  for  his  opinion,  that  the  plaintiff  had 
left  the  parish  under  discreditable  circumstances  and  without 
settling  with  his  creditors,  of  whom  the  defendant  was  one ; 
and  added,  that  he  was  surprised  that  C.  kept  such  a  man  on 
with  his  son.  In  consequence  of  these  statements,  C.  dismissed 
the  plaintiff  from  his  employment  as  a  farm  bailiff;  which 
was  the  special  damage  alleged.  The  jury  found  that  the 
defendant  acted  without  malice ;  and  it  was  held,  that  assum- 
ing the  words  to  have  been  hon&Jlde  spoken,  with  reference  to 
the  propriety  of  taking  steps  to  retain  the  plaintiff  in  the 
trusteeship,  as  they  were  pertinent  to  the  question  whether  he 
was  fit  to  be  trusted  or  not,  they  were  to  be  regarded  as 

(*)  Biett  T.  WatK-n,  20  W.  R.  723.      (0  Picton  v.  Jackman,  4  C.  &  P.  267. 
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Cbiftkh  XI.  privileged  by  the  occasion  (u).  And  where  the  plaintiff  had 
u  to  fitDwi  been  propoBed  as  arbitrator  in  a  matter  between  the  defendant 
Kbitaiw"'  ^°^  another  person,  the  defendant  refoaed  to  submit  the 
matter  to  the  plaintiff;  and  being  afterwards  applied  to  for 
payment  of  part  of  the  remuneration  for  the  attendance  of 
the  plaintiff  as  arbitrator,  wrote  a  letter  in  reply,  in  which  he 
repudiated  the  demand,  and  stated  as  his  reason  for  not  sub- 
mitting the  matter  to  the  plaintiff  as  arbitrator  that  he,  the 
defendant,  had  dischEirged  the  plaintiff  from  hiB  employment 
for  intemperance.  It  wae  held,  that  in  the  absence  of  malice 
the  communication  was  privileged  (x). 


VolnnUrj 
commnDica- 

charge  of 
■ocial  sad 

other  duties. 


Class  2. — And  secondly,  as  to  Voluntai-y  Communications,  or 
snch  as  are  made  without  any  inquiry,  but  in  the  discharge  of 
some  duty  (pnblic  or  private)  which  the  ordinary  exigencies 
of  society,  the.  interest  of  the  party  making  the  communication, 
or  the  interest  of  the  party  to  whom  it  is  made,  or  even  that 
of  another,  called  upon  him  to  perform. 

The  rale  of  law  as  to  cases  falling  under  this  head,  is  thus 
stated  in  a  leading  case  on  the  subject : — "  In  general,  an 
action  lies  for  the  malicious  publication  of  statements  which 
are  false  in  fact,  and  injurious  to  the  character  of  another 
(within  the  well-known  limits  as  to  verbal  slander),  and  the 
law  considers  such  publications  malicious,  unless  fairly  made 
by  a  person  in  the  discharge  of  some  public  or  private  duty, 
legal  or  moral,  or  in  the  conduct  of  his  own  affairs,  in  matters 
where  his  interest  is  concerned.  In  such  cases,  the  occasion 
prevents  the  inference  of  malice,  which  the  law  draws  from 
unauthorised  communications,  and  affordsaeonditional  defence 
depending  upon  the  absence  of  actual  malice.  If  fairly 
warranted  by  any  reasonable  occasion  or  exigency,  and 
honestly  made,  such  communications  are  protected  for  the 
common  convenience  and  welfare  of  society ;  and  the  law  has 
not  restricted  the  right  to  make  them  within  any  narrow 
limits  "(j).  And  so  also,  according  to  another  well  recog- 
nised legal  canon — a  communication  made  bond  Jide  upon 
any  subject-matter  in  which  the  party  communicating  has  an 
interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged, 
if  made  to  a  person  having  a  corresponding  interest  or  duty ; 
although  it  contain  defamatory  matter,  which  without  that 

(u)  O-ic/e-i  V.  Potu,  34  L.  J.  Q.  K.       D.  4%. 
2*7.  (y)    TiiLsviid  T.  Sjii/riiiff,  1  0.  M.  & 

{J-)  Ilablu  V.  Bryerf,  It.  L.  K,  2  Ei.       R.  I!t3, 
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privilege  would  be  actionable.    And  this,  though  the  duty  be  CaiPTKit  xi. 
not  a  legal  one,  but  only  a  moral  or  social  duty  of  imperfect 
obligation  (z). 

One  of  the  earliest  instances  on  record  in  which  the  Earij  case 
principles  above  stated  were  recognised  is  to  be  found  in  a  '=7''.'°'' 
case  in  the  Star  Chamber  (a),  where  a  libel  was  written  under  of  privilege 
the  following  circumstances : — The  plaintiff  was  heir-at-law  to  ™'^"*'*- 
one  Bichard  Peacock,  then  of  the  age  of  66  years,  and  the 
owner  of  lands  of  inheritance  of  the  value  of  £800  a  year ;  the 
defendant,  who  had  married  the  daughter  of  a  younger  brother 
of  Bichard  Peacock,  wrote  a  letter  to  the  latter,  statmg  that 
the  plaintiff  was  not  his  legitimate  son,  that  he  was  a  man  of 
dissolute  conduct,  and  desired  to  hear  of  the  death  of  the  said 
Bichard ;  that  all  the  inheritance  would  not  be  sufficient  to 
pay  the  plaintiff's  debts  ;  with  other  statements  defamatory  of 
the  reputation  and  credit  of  the  plaintiff;  the  letter  was  held 
to  be  a  libel ;  and  the  Court  observed,  that  had  it  been  a  letter 
sent  to  a  father  for  the  purpose  of  the  reformation  of  a  child, 
and  not  for  defamation,  it  would  not  have  been  a  libel :  that  if 
a  letter  containing  scandalous  matter  be  sent  to  a  third  person, 
if  it  be  reformatory,  and  not  for  any  sinister  purpose,  it  would 
not  be  libellous  ;  for  the  mind  with  which  the  communication 
was  made  is  to  be  respected ;  as  if  one  wrote  to  a  father 
scandalous  matter  concerning  hts  children  for  the  purpose  of 
giving  notice  thereof  to  the  father,  and  advising  him  to  have 
better  regard  to  them,  such  is  only  reformatory  and  not  action- 
able ;  but  in  the  present  case  the  defendant  intended  his  own 
benefit  and  profit,  and  such  was  the  distinction  (b). 

Upon  similar  principles,  it  is  well  established  that,  com-  CoinDiiuii««- 
munications  made  to  proper  authorities,  by  persons  whose  aouforitjeT^ 
duty  calls  upon  them  to  make  such,  as  to  the  misconduct  of 't^*"''^^ 
persons  in  the  public  or  other  service  or  employ,  or  for  the  at  penons  iu 
purpose  of  preventing  or  punishing  abuses  of  office,  or  for  the  of^_^!"'^°' 
redress  of  wrongs  and  injuries  in  relation  thereto,  are  pri- 
vileged, in  the  absence  of  express  malice.    And  accordingly, 
a  communication  made  by  the  sergeant  of  a  volunteer  corps 
to  the  proper  officers  of  the  corps  respecting  the  disaffection 
and  improper  conduct  of  one  of  its  members,  is  a  privileged 
communication  (c).     So  also  a  letter  written  by  a  private 


(:)  Barriton  t.  Btiah,   6   E.  1:   B.  Browul.  &  Qolda.  IGl. 

344  ;     Whmey  t.  Adamt,   15   C.  B.  (b)  2  Brown),  jc  Golds.  lo2. 

N.  S.  3B2.  (e)  Barbaud  v.  UMkham,   5   Esp. 

(a)  Peacock  v,  Sr  Get.  Iteynell,  2  lOa,  per  Lord  EUeoborough,  CJ. 
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CujPTRB  XL  mdividual  to  a  public  officer  compUinmg  of  the  miBCondaet  of 
a  person  under  him,  if  made  bond  fide,  and  witbont  malice. 
In  ducbarge  of  tbough  Bome  of  the  charges  contained  in  it  may  not  be  true  (cf). 
And  a  letter  written  by  a  commanding  officer  and  member 
of  the  Executive  Grovemment  of  St.  Helena,  to  the  Colonial 
Secretary  of  that  island,  imputing  that  the  assistant-master 
ol  the  Government-school  at  that  island  was  drunlc  and 
disorderly  at  a  certain  time  and  place,  was  held  a  privileged  com- 
munication («).  And  where  defamatory  representations  were 
made  to  the  Foreign  Board  at  Peking  by  the  defendant  in  the 
course  of  his  duty  as  an  officer  of  the  Chinese  Government, 
complaining  of  the  conduct  of  the  plaintiff  as  a  professor  in  the 
college  at  Feklng,  whereby  the  plaintiff  was  diBmissed  by  the 
board.  It  was  held,  that  the  communication  was  prima  fade 
privileged,  and  that  the  judge  ought  to  have  explained  to  the 
jury  the  relation  and  position  of  the  parties,  and  have  told 
them  that  the  action  would  not  lie  if  the  commonication  was 
made  honestly  in  the  belief  of  its  truth,  and  without  express 
malice ;  and  that  the  burden  was  on  the  plaintiff  to  prove  it 
was  not  80  made ;  also  that  it  was  a  misdirection  to  direct 
them  to  consider  whether  the  communication  was  warranted 
by  facta  (/). 
No  pii'iiege  But  a  communication  made  by  one  officer  of  a  regiment  to 
in  dkchiiree  '  another,  defamatory  of  a  third  officer  in  the  same  regiment, 
of  dntj.  is  not  privileged  on  the  ground  of  interest,  or  otherwise,  when 

not  made  in  the  discharge  of  duty,  either  military  or  social  [g). 
CommuDicA-         A  communicatton  made  to  a  Member  of  Parliament  as  to  a 
an  Vf''' as  to  1'^68'''on  to  be  put  to  the  House  of  Commons  relative  to  the  dis- 
a  question  to    missat  of  a  colonel  in  command,  on  charges  contained  in  letters 
HouMof '  *    trom  a  commanding  officer  of  a  regiment  to  his  immediate 
CommoBB.        superior,  was  ruled  by  Lord  Campbell,  C.J.,  to  be  a  communi- 
cation made  on  a  privileged  occasion  ;  but  circumstances 
showing  that  the  object  of  the  communication  was  to  prejudice 
the  plaintiff  by  reanon  of  a  personal  resentment,  on  account  of 
other  matters,  were  evidence  of  actual  malice,  on  proof  of  which 
the   communication   would   be   deprived   of   its   privilege  (A). 
And  it  was  also  ruled  in  the  same  case,  that  letters  from  the 
commanding  officer  of  a  regiment  to  his  immediate  superior, 

[d)  Blake  V.  Pi!/,.ld,  1  Moo.  k  Rob.       L.  J.  P.  C.  25. 

lyS,  pcrTaonton,  J.  (j)  Bell  v.  Parkt,  10  Ir.  C.  L.  B. 

(e)  Staee  v,  Grififli,  6  Moo.  P.  C.  C.      279  ;  ibid.  11  Ir.  C.  L.  R.  i22  (Pigoti, 
(N.  S.)  18  ;  L.  R.  2  P.  C.  A.  C.  420,  C.B.,  dubitante). 

(/)  IlaH  T.  Gumjiacli,  9  Moo.  P.  C.  (A)  DieUum  v.  Mb  Earl  of  WiltM, 

C.  (N.  S.)  241  ;  L.  B.  4  P.  (;,  439  ;  42      1  F.  Jc  F.  419. 
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containing  charges  againeti  the  colonel  in  command,  were  privi-  Chaptkr  x\. 
leged ;  but  that  circumstances  shewing  that  the  letters  were  not 
written  from  a  sense  of  duty,  but  from  personal  resentment,  on 
account  of  other  matters,  would  be  evidence  tor  the  jury  of  actual 
malice,  on  proof  of  which  the  privilege  would  be  taken  away  (i) . 

And  BO,  although  it  may  be  the  duty  of  all  persons  to  give  Abgence  of 
information  to  His  Majesty's  proper  officers  concerning  abuses  tul^m^a'^ 
of  office,  yet  the  falsehood  or  absence  of  all  ground  for  a  com-  ™tion  u  proof 
munication  of  the  kind,  is  sufficient  proof  of  malice,  where  no  "  ™ 
excuse  is  offered  in  evidence  on  the  part  of  the  defendant  {k). 
And  if  the  plaintiff  give  evidence  from  which  the  jury  may  infer  Privilege  lost 
mahce ;  for  instance,  by  showing  that  the  defendant  cast  imputa-  ^''^uJ^ 
tions  which  he  did  not  believe  to  be  true,  or  acted  from  sinister 
or  corrupt  motives,  and  not  with  the  bond  Jide  intention  of 
discharging  a  duty  social  or  moral ;  the  plaintiff  may  sustain 
the  action  notwithstanding  that  the  words  were  spoken  upon 
an  occasion  which  primd  facie  justified  them  (/). 

And  where  the  defendant  addressed  a  letter  to  the  Poor  Law  Liboi  of  a 
Conunissionera,  stating  that  the  plaintiff  had  been  a  guardian  11,^^^^^^ 
of  the  poor  during  the  previous  year,  and  was  a  great  defaulter  to  Poor  Uw 
in  his  accounts,  and  did  not  pay  the  balance  due  from  him  till  "*"' 

an  esecation  to  levy  it  was  issued.  It  appeared  that  the 
defendant  was  an  auctioneer,  and  he  had  sent  this  letter  in 
consequence  of  a  resolution  of  the  guardians  to  employ  the 
plaintiff  in  some  business  for  which  the  defendant  also  was  a 
candidate.  The  jury  having  found  a  verdict  for  the  plaintiff; 
on  motion  to  set  it  aside,  Fatteson,  J.,  said,  in  the  course 
of  his  judgment,  "If  a  bond  Jide  communication  be  made  to 
the  Poor  Law  Commissioners  respecting  the  conduct  of  a 
guardian,  they  having  the  general  control  of  the  guardians, 
I  do  not  say  that  such  a  communication  would  not  be  pri- 
vileged ;  but  as  to  the  letter  read  to-day  it  is  impossible  to  say 
that  it  was  a  bond  fide  communication,  made  for  the  purpose  of 
giving  information  to  the  Poor  Law  Commissioners :"  and  per 
Coleridge,  J.,  to  the  same  effect  (m). 

Where  the  plaintiff  was  an  inspectcu:  appointed,  under  the  Leit«r  u 


(i)  Diclaon  v.  The  Earl  of  Wdtoa,  (i)  JacUon  v.  IlappeHon,  16  C.  B. 

per   Lord   Campbell,   C.J. ;    but   see  (N.  S.)  837;  andsee  ^'I'ft^iifii^anafAn' 

BawUnt  T.  Bokfby,  L.  R.  8  Q.  B.  272 ;  t.  IHW™,  \Hfra,  p.  lai. 

42  L.  J.  g.  B.  74,  ('«)   Warmaii  v.  Hint,  1  Jur.  820. 

(1)  Ruhintan  v.  May,  2  Smitli,  3. 
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special  Sea- 
Biona,  defama- 
toi;  of  parish 
officer  elect. 


Cumiaanica- 
tions  to  pariah 
meetings 

reflecting  on 


Letter  to 
Bighop  im- 
puting miB- 
coni]uct  to 
Incambeat. 


the  dfifeudant  wrote  a  letter  to  the  Privy  Coancil,  accuBing  the 
plaintiff  of  dereliction  of  duty,  and  of  having  received  a  bribe. 
In  an  action,  charging  as  libellous  the  defendant's  letter  to 
the  Privy  Council,  the  defendant  pleaded  that  the  occasion 
was  absolutely  privileged :  it  was  held,  that  the  occasion  did 
not  confer  such  absolute  privilege,  and  that  on  proof  of  express 
malice,  the  action  was  maintainable  (n). 

The  plaintifTs  name  having  been  inserted  by  a  parish  vestry 
in  a  list  of  persons  qoalified  and  liable  to  serve  as  parish 
constables,  he  attended  a  special  session  of  the  magistrates,  to 
be  sworn  in  ;  when  the  defendant,  a  parishioner,  objected  to 
him,  and  made  a  statement  in  the  presence  of  several  persons, 
imputing  perjury  to  the  plaintiff.  In  an  action  for  the 
slander,  the  jury  found  that  the  defendant  made  the  statement 
bond  fide,  believing  it  to  be  true ;  and  it  was  held,  that  the 
statement  was  properly  made  to  the  justices  at  the  special 
session,  and  was  a  privileged  communication  (o). 

Where  a  ratepayer  being  unable  to  attend  a  parish  meeting 
assembled  for  the  purpose  of  investigating  the  accounts  of  one 
of  the  parish  constables,  wrote  a  letter  to  the  meeting  con- 
taining imputations  of  misappropriation  of  money  by  the 
constable  :  it  was  ruled  by  Parke,  B.,  that  the  communication 
was  prima  facie  privileged ;  and  that  in  the  absence  of  direct 
evidence  of  malice,  it  rested  with  the  plaintiff  to  prove  that  the 
defendant's  absence  from  the  meeting  was  wilful  (p). 

And  a  letter  written  by  a  subscriber  to  a  charitable  institu- 
tion to  the  committee,  impugning  the  moral  conduct  of  the 
secretary ;  particularly  with  reference  to  a  young  woman  the 
defendant  had  recommended  as  matron  ;  is  a  privileged  com- 
munication, if  made  in  the  honest  and  reasonable  belief  that  the 
charges  were  true,  although  founded  on  hearsay  (5). 

A  letter  written  to  a  bishop  informing  him  of  a  report  current 
in  a  parish  in  his  diocese,  that  the  incumbent  of  a  district  in 
that  parish  had  been  guilty  of  disgraceful  conduct ;  is  a  privi- 
leged communication,  if  made  honestly,  for  the  purpose  of 
calling  the  attention  of  the  bishop  to  a  rumour  which  was 
bringing  scandal  on  the  Churoh  ;  and  not  from  any  malicious 
motive ;  and  it  is  not  material  that  the  writer  of  the  letter  did 


(«)  Proctor  T.  WetittT,  12  Q.  B.  D. 
112;  55  L.  J.  150. 

{0)  Kerthaw  V.  Baileii,  1  Ei.  743 ; 
17  L.  J.  Ei.  129. 

{p)  Spencer  v.  Hamertoa,  1  Moo.  & 
Bob.  470  ;  and  see  George  v,  Goddard, 


2  F.  &  F.  eeo.pcr  Cockburn,  L.C.J. 

Cj)  Maitlaiid  v.  Jiramwell,  2  P.  & 
P,  623,  per  Bylcs,  J. ;  and  see  Harf- 
well  T.  Ve»ey  and  ax.,  3  L.  T.  (N,  S.) 
275. 
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not  live  within  the  same  district  as  the  incumbent  complained  Chawm  xi. 
o£{r). 

Where  an  application  is  made  for  the  purpoBG  of  obtaining  Comnmnica- 
redress,  though'  it  be  to  a  party  who  has  no  direct  means  of  f^^',^^ 
giving  relief,  yet,  if  the  apphcant  may  possibly  obtain  such  anihoriues, 
relief  indirectly  and  he  act  bond  fide,  it  seems  that  he  is  not  ^J^no 
liable  to  an  action  («).    A  petition  addressed  by  a  creditor  of  po^or  ^  p« 
an  officer  in  the  army,  to  the  secretary  at  war,  and  complain- 
ing of  nnjnat  and  unfair  conduct  in  respect  of  a  debt  due  to 
him  from  the  plaintiff,  and  written  for  the  purpose  of  procur- 
ing payment   of  the  debt  through  the  interference  of   the 
secretary  ;   was  held  not  a  libel ;  the  petition  containing  no 
more  than  a  fair  and  honest  statement  of  facts,  in  the  appre- 
hension of  the  defendant  (t).      And  Best,  J.,  observed, — the 
circumstances  under  which  this  petition  was  sent  rendered  it  a 
privileged  communication.   It  was  an  application  for  the  redress 
of  a  grievance,  made  to  one  of  the  King's  ministers,  who,  as 
the  defendant  honestly  thought,  had  authority  to  afford  h\m 
redress :  and  this  may  be  done  without  hazard  of  an  action  or 
prosecution,  if  the  application  be  made  bon&  fide  with  a  view  to 
obtain  redress  for  some  injury  received,  or  to  prevent  or  punish 
some  public  abuse  (m).    But  an  officer  in  the  navy  has  no  right 
to  complain,  by  letter  to  Lloyd's,  of  the  condnct  of  the  captain 
of  a  transport-ship :  such  a  communication,  in  order  to  be 
privileged,   should  be  addressed  to  the  proper   Government 
authorities  (x). 

Where  the  plaintiff  was  town  clerk  and  clerk  to  the  justices  CommnDica- 
ot  a  borough,  and  the  libel  complained  of  was  contained  in  a  sectetur  of 
letter  to  the  Secretary  of  State,  written  by  the  defendant,  who  ^^^  '>oputinE 

.  .  i»  tOTUP'lOD  in 

was  an  inhabitant  of  the  borough,  miputmg  to  the  plaintin  Office  to  a 
cormption  in  his  office  of  clerk  to  the  justices.    The  jury  ^'Xcig'"^ 
having  found  a  verdict  tor  the  plaintiff,  the  defendant  after-  Jaxtictt. 
wards  moyed  in  arrest  of  judgment,  or  for  a  nonsuit  or  new 
trial,  on  the  ground  that  the  letter  was  a  privileged  communi- 
cation, and  that  express    malice  could  not   be    proved    by 
evidence  of  falsehood.    But  the  court  held,  that  as  the  Secre- 
tary of  State  had  no  direct  authority  in  respect  of  the  matter 
complained  of,  and  was  not  a  competent  tribunal  to  receive  the 

(r)  Jams*  v.  Seaoit,  2  Cur.  &  Kir.  C.  &  P.  618. 

4,  per  Pollock,  C.B.  (»)  5  B.  &  Aid.  647. 

(»)  Bac.  Ab,  Libel,  A.  2.  (j-)  Hariamd  t.  Green,  3  Car.  ft  P. 

(0  FairnuzK  v.  Ivee,  5  B.  &  Aid.  HI,  per  Best,  C.J. 
642  ;  and  Bee  Wooiward  t.  Lander,  6 


cB,  Google 


176  COMMUNICATIONS  IN   DISCHARGE  OF  DUTY. 

Cbiptrk  XI.  application,  the  communication  was  not  privileged ;  and  that 
proof  of  falBehood  in  part  of  the  statement  was  evidence  for  the 
jury,  to  renew  the  presumption  of  malice,  There  the  occasion 
M«marui  of  the  publication  had  been  evidence  to  rebut  it  (j/).  Bat 
^bH^*^  where  Uie  defendant  was  an  elector  and  inhabitant  of  the 
Secrat«J7,  borough  of  Frome,  and  he,  with  other  inhabitants,  signed  and 
^"miBoonduct  transmitted  to  the  Home  Secretary,  a  memorial  complaining 
"'»"'««""»*•■  of  theconduct  of  the  plaintiff  (a  justice  of  the  peace  for  the 
county  of  Somerset)  during  the  election  of  a  member  of  Par- 
liament for  Frome.  The  memorial  contained  imputations  on 
the  plaintiff,  to  the  effect  that  he  had  made  speeches  inciting 
the  people  to  a  breach  of  the  peace  ;  and  that  after  reading  the 
Biot  Act,  he  had  given  orders  to  a  man  to  strike  persons  in 
the  street :  and  prayed,  that  the  Home  Secretary  would  cause 
an  inquiry  to  be  made  into  the  conduct  of  the  plaintiff,  and 
that  on  the  allegations  being  substantiated,  would  feel  it  to  be 
his  duty  to  recommend  to  the  Qaeen  that  the  plaintiff  should 
be  removed  from  the  commission  of  the  peace.  The  jury 
having  found  that  the  defendant  acted  bond  fide ;  it  was  held, 
that  although  the  defendant  might  have  more  properly  addressed 
the  memorial  to  the  Lord  Chancellor,  in  which  case  it  «r- 
tainly  would  have  been  privileged,  yet  it  was  also  privileged, 
although  addressed  to  the  Secretary  of  State  (z).  And  it  was 
said  by  Lord  Campbell  in  the  same  case,  that  a  bond  fide  peti- 
tion to  the  Queen  for  the  removal  of  a  magistrate,  by  an 
aggrieved  party  living  under  his  jurisdiction,  would  be  a 
privileged  communication  (a). 

In  deciding  the  case  ol  Harrison  v.  Busk  (above  stated)  Lord 
Campbell,  L.C.J.,  said  thecom-t  had  bestowed  great  deUberation, 
out  of  respect  to  the  authority  of  the  case  Biagg  v.  Stvrt. 
But  the  substantial  difference  between  the  two  cases  is, 
that  in  BU^g  v.  Sturt  the  jury  found  express  malice;  in 
Harrison  v.  Bwh  it  was  found  that  the  defendant  acted 
bond  fide. 
Poblicition  of  Where  the  plaintiff  was  managing  director  of  a  company,  and 
^^  the  defendant,  who  was  one  of  the  directors,  wrote  to  the  chair- 

man of  the  company  directing  attention  to  the  plaintiff's 
accounts,  and  suggesting  certain  suspicions  of  dishonesty.  By 
the  same  post  the  defendant  bad  occasion  to  write  to  the  secre- 
tary of  the  company  upon  another  matter ;   and  by  mistake  pat 

(j)  Blagg  y,  Stvrt,   10  Q.  B.  8 

afflimed  in  Ex.  Cham.,  ibid.,  p.  iN}< 

(.-)  Harrinon  v.   lia'h,  5   E.   i: 
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the  letter  intended  for  the  chairman  into  the  envelope  addresaecl  C" 
to  the  secretary,  and  the  letter  intended  for  the  latter  into  the 
envelope  addressed  to  the  chairman.  It  vaa  held,  that  the 
communication  to  the  chairman  of  the  company  having  been 
written  under  circumBtances  which  negatived  the  preBumptaon 
of  malice,  the  inadvertent  publication  to  the  secretary,  though 
occasioned  through  the  negligence  of  the  defendant,  wae  not, 
in  the  absence  of  express  malice,  sufficient  to  render  the 
defendant  liable  (fc).  The  judgment  in  that  caBe  haB,  however, 
been  expresaly  dissented  from  by  the  Court  of  Appeal  in  a  subse- 
quent case,  in  which  the  plaintiff  had  been  a  candidate  for, 
and  elected  to,  the  office  of  Guardian  of  the  Poor  for  a  parish 
within  the  Union  of  Y. :  the  defendants,  who  were  ratepayers 
and  voters,  and  had  opposed  the  plaintiff's  election,  afterwarda 
under  an  honest  and  reasonable,  but  erroneous,  belief  that  the 
Board  of  Guardians  were  the  proper  authority  to  apply  to,  sent 
a  letter  to  them  containing  imputations  upon  the  plaintiff  of 
corrupt  practices  in  relation  to  the  election,  in  tampering  with 
the  voting  papers  or  conniving  with  othere  in  so  doin^ :  the 
defendants  pleaded  a  justification  and  privilege:  the  jury 
having  found  that  the  letter  was  libellous,  and  that  the  justifi- 
cation had  not  been  made  out :  it  was  held — that  as  the  Board 
of  Guardians  had  neither  duty  nor  power  to  take  any  action 
upon  the  communication  made  to  them,  the  occasion  was  not 
privileged ;  and  that  the  honest  and  reasonable  belief  of  the 
defendants  that  the  Board  had  such  duty  or  power,  and  were 
asking  for  redress  which  they  believed  the  Board  could  give — 
though  such  honest  and  reasonable  belief  might  have  a  bearing 
on  the  question  of  malice,  it  had  nothing  to  do  with  the 
question  of  privilege  (c). 

And  where  the  proprietor  of  a  periodical  publication,  cir- 
culating amongst  booksellers  and  stationers,  bp  mistake  in  the 
arrangement  of  the  London  Gazette  announcements,  inserted 
the  names  of  the  plaintiff's  firm  (who  were  stationers)  under  the 
head  "  First  Meetings  under  the  Bankruptcy  Act,"  instead  of 
under  "  Dissolutions  of  Partnership ;"  the  jury  having  found 
the  publication  libellous,  and  assoBsed  the  damages  at  £50,  the 
court  refused  to  arrest  the  judgment,  or  to  interfere  with  the 
finding  (d).  And  a  mistake  by  a  newspaper  reporter,  in  giving 
the  wrong  address  of  a  sohcitor,  of  the  same  name  as  one  who 

(*)  Timpton  T.  Dai&wood.U  Q. B.  D.  alhert  tl89i>,  2  Q.  B.  :,9 ;  63  L.  J.  639. 
43 ;  62  L.  J.  42S.  {d)  SlupkoiTd  v.   Whitafitr,  L.  R. 

(c)  Hebditch    v.    Macllwairu  and       10  C.  P.  502. 
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Letter  loui 

Incoiporatod 

Law  Society 

ohirgiog 

solicitor  with 

profeuioilftl 

oiiacaDdaet. 


had  been  required  to  aoswer  eerious  charges  of  misconduct  tor 
which  he  was  ordered  to  be  struck  o£F  the  rolls,  is  actioDable(e). 
But  a  mere  misstatement  in  "  The  Law  List "  as  to  the  date  oE 
admission  of  a  solicitor  is  not  actionable  as  a  libel,  though 
published  negligently  (/). 

Where  the  plaintifiF,  a  solicitor,  declared  on  a  Hbel  con- 
tained in  a  letter  addressed  to  the  Incorporated  Society  of 
Attorneys  and  Solicitors  of  Ireland,  of  which  the  plaintiff  was 
a  member,  charging  him  with  unprofessional  conduct.  The 
defendant  justified  on  the  ground  of  privilege,  alleging  that  it 
was  hie  duty  as  a  member  of  society,  and  as  such  interested  in 
the  good  conduct  of  the  members  of  the  profession,  to  bring 
the  plaintiff's  conduct  under  the  notice  of  those  who  were  also 
interested  in  the  good  conduct  of  its  members,  and  had  the 
power  and  duty  of  inquiring  into  the  same;  that  the  defendant 
bonii  _fide  believing  that  the  said  society  had  full  power,  and 
that  it  was  their  duty  to  make  such  inquiry,  Stc.,  wrote  the 
said  letter  with  the  bond  Jide  object  of  procuring  such  inquiry 
and  of  preventing  the  repetition  of  such  conduct.  On  demurrer 
to  this  defence,  it  was  held  that,  apart  from  social  duty,  the 
defendant  had  sufficient  interest  in  the  matter  of  the  com- 
plaint to  sustain  his  plea ;  and  that  the  Incorporated  Society 
had  such  concern  in  the  matter  as  rendered  the  communication 
privileged  (g). 

In  the  case  of  a  confidential  communication  made  between 
friends,  in  the  protection  of  tlieir  interests,  or  to  prevent  an 
injury,  and  not  for  the  purpose  of  slandering  any  individual, 
the  occasion  justifies  the  act(/t).  But  if  the  communication 
be  made  maliciously,  the  confidential  relationship  will  afford 
DO  defence :  and  the  falsehood  of  the  facts  stated  is,  in  some 
cases,  evidence  of  malice,  notwithstanding  the  bond  _fide  belief 
of  the  writer  or  utterer,  in  the  truth  of  the  communication. 

Where  the  alleged  lil>el  was  contained  in  a  letter  written  by 
the  defendant  to  certain  bankers,  charging  the  plaintiff,  a 
solicitor,  with  improper  conduct  in  the  management  of  their 
concerns.  It  appeared,  however,  upon  the  trial,  that  the  letter 
was  intended  as  a  confidential  communication  to  the  bankers, 
and  that  the  defendant  himself  was  interested  in  the  affairs 
which  he  supposed  to  be  mismanaged  by  the  plaintiff.    After 


(<)  Jticjter  V.  Za[ow«,  2  Times  L.  R.  (g}  Bammerton   7.    GretK,    16    Ir, 

6a3.  C.  L.  R.  77  (Lefroy,  UJ.,  duhitaate). 

(/)  Itareit  v.  Stermit  St  Sow,  3  Times  (h)  Ilertey  1.  Dewim,  B.  N.  P.  8  ; 

L.  B,  67,  per  Stephen,  J.  Vampike  y.  Clayiim,  Cto.  Elii.  541. 
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the  case  had  been  opened  b;  the  plaintiff 'b  counsel,  Lord  CuaftuZI. 
EUenborough,  C.J.,  said,  if  the  letter  bad  been  written  by 
the  defendant  con6dentiallj  and  under  an  impression  that  its 
Btatemente  were  well-founded,  he  was  clearly  of  opinion  that 
no  action  could  be  maintained.  It  was  impossible  to  sa;  that 
the  defendant  bad  maliciously  published  a  libel  to  aggrieve 
the  plaintiff,  if  he  was  acting  bond  fide  with  a  view  to  the 
interests  oj  liimse}/ and  the  persons  whom  he  addressed;  and 
if  a  communication  of  this  sort,  which  was  not  meant  to  go 
beyond  those  immediately  interested  in  it,  were  the  subject  of 
an  action  for  damages,  it  would  be  impossible  for  the  affairs  of 
mankind  to  be  conducted  (i). 

So,  too,  a  communication  made  in  the  bond  fide  belief  of  Its  To  >  nTetr,  u 
truth,  to  a  surety,  as  to  the  fraudulent  conduct  of  the  person  J^n^^'^*"* 
trusted,  is  privileged  if  made  in  good  faith  and  with  the  object  penon  tniit«d. 
only  of  communicating  facts  to  the  surety  which  it  was  to  his 
interest  to  know  {k). 

And  where  the  plaintiff  s  employer  was  in  communication  Tel^nm  bj 

with  the  defendants,  a  society  of  underwriters,  with  a  view  to  '">''ef't"»> 

^  refuaiDg  to 

the  insurance  of  a  vessel  of  which  the  plaintiff  was  captain ;  inson  if 
the  society  sent  a  communication  by  telegram,  to  the  effect  J'^'^^ 
that  they  would  not  insure  any  vessel  of  which  the  plaintiff 
was  placed  in  command  as  captain  :  the  plaintiff  thereby  lost 
bis  employment.  It  appeared  that  the  defendants,  in  making 
the  communication,  acted  without  malice,  in  their  own  interests, 
in  ihe  conduct  of  their  owti  affairs,  and  in  the  bond  fide  belief 
that  the  information  they  had  received  as  to  the  previous  con- 
duct of  the  plaintiff,  as  captain  of  another  vessel  was  true : 
it  was  held,  that  the  occasion  was  privileged ;  and  that  the 
facts  above  stated,  if  established,  would  be  an  answer  to  the 
action  (I). 

Where  the  libel  complained  of  was  in  the  form  of  a  notice  LihctiouB 
to  an  auctioneer,  desiring  him  not  to  part  with  the  proceeds  ""^"^'"^ 
of  a  certain  sale,  ax  the  plaintiff  had  committed  an  act  of  ii;  person 
bankruptcy :  it  appeared  that  there  was  an  entire  absence  of  |"  proceed* 
malice  in  fact,  and  that  the  defendant  believed  the  statement  "^  ■^«- 
to  be  true,  and  had  a  personal  interest  in  preventing    the 
money  from  being  paid  over  to  the  plaintiff.    In  an  action 
charging  the  notice  as  a  hbel,  it  was  held,  by  the  majority  of 

(i)  XeDougall  y.Ciaridge,  1  Citmp  (i)  Danman  t.  Bigg,  I  Cnmp.  269. 

267;   and  see   CUanr  t.   Sarmtide,  [I)  Buaoii*.  FalU,  i  App.Caa.iil ; 

Cited   by   Lord   Ellenboroi^h  in   the      48  L.  J.  I'.  C.  45. 
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the  Court,  to  be  a  privileged  communication,  as  fairly  and 
honestly  made  by  a  person  in  the  conduct  of  his  own  affairs, 
in  matters  where  his  interest  was  concerned  (»0-  And  where 
a  solicitor,  who  was  instructed  by  a  client  to  obtain  payment 
of  a  debt  due  from  the  plaintiff,  sent  a  similar  notice  to  an 
auctioneer  who  was  about  to  sell  the  plaintiff's  goods  by 
auction  ;  it  was  held,  that  the  occasion  was  privileged,  as  the 
solicitor  was  acting  within  the  ordinary  course  of  his  duty  for 
the  protection  of  his  client's  interests;  and  that,  as  the 
occasion  would  have  been  privileged  in  the  case  of  the  client, 
it  was  equally  so  in  the  case  of  his  solicitor  (n). 

And  where  the  defendant  was  a  creditor  of  the  firm  of  which 
the  plaintiff  and  another  were  partners  ;  the  plaintiff  and  his 
partner  got  into  financial  difficulties,  and  the  defendant,  who 
had  been  engaged  in  winding  up  their  affairs,  wrote  a  letter  to 
a  firm  who  were  also  creditors,  in  which  he  imputed  disgraceful 
and  dishonest  conduct  to  the  plaintiff  with  regard  to  the  avail- 
able assets  of  the  estate :  it  was  held,  that  the  occasion  was 
privileged,  on  the  ground  of  the  interest  which  the  defendant 
had  in  the  winding  up  of  the  affairs  of  the  plaintiff  and  his 
partner  (o). 

Where  the  writer  of  a  defamatory  latter  acts  on  any  duty, 
legal  or  moral,  towards  the  person  to  whom  he  writes ;  or  where 
he  has  by  his  situation,  to  protect  the  interests  of  another ; 
that  which  be  writes  under  such  circumstances  is  a  privileged 
communication.  And  so  where  A.,  being  tenant  to  B.,  was 
desired  by  B.  to  inform  him  if  he  saw  or  heard  anything 
respecting  the  game.  A.  wrote  a  letter  to  B.,  informing  B. 
that  his  gamekeeper  sold  game;  it  was  ruled  by  Parke,  B.,  that 
if  A.  had  been  so  informed,  and  believed  the  fact  to  be  eo,  it 
was  a  privileged  communication ;  and  the  gamekeeper  could 
not  maintain  an  action  for  libel  (p). 

So  also,  a  defamatory  communication  made  by  the  owner  of 
a  house  to  bis  tenant,  the  occupier,  imputing  disgraceful  and 
immoral  conduct  to  some  of  the  inmates,  may  be  privileged  if 
made  bond  fide  as  between  a  landlord  and  his  tenant,  and 
without  malice  {q). 

Where  the  defendant,  the  rector  of  a  parish,  was  informed 

(m)  BUehltam  v.  Pv^h,  2  C.  B.  611  ;  38  L.  J.  Ei.  138. 

15  L.  J.  C.  P.  290.  (p)  Oickai/nt  v.  Ilodgltitton,  5  C.  t 

(n)  Baker  ■^,  Cliwct  (1894),  1  Q.B.  P.  5*3. 

838 ;  63  L.  J.  399.  (j)  Knight  v.  Oihbl,  3  NeT.  k  Mau. 

(a)  S^l  V.  Maule.  L.  R.  4  Ex.  232  ;  469  ;  1  A.  &  E.  13. 
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by  a  banker  with  whom  he  had  been  on  intimate  terms  for  OKiMta  Ii. 
many  years,  that  the  plaintiff  (who  was  curate  to  the  rector  of 
another  parish  in  the  neighbourhood),  was  about  to  preach  one 
of  a  coarse  of  Lenten  sermons  at  a  church  near  by ;  and  that  he 
was  snre  if  the  rector  linew  what  sort  of  a  person  the  plaintiff 
was  he  would  never  permit  him  to  preach  in  his  church.  The 
banker  then,  in  answer  to  the  defendant's  inquiry,  stated,  that 
the  plaintiff  had  been  obliged  to  leave  the  army  through 
cheating  at  cards,  that  he  had  lived  an  irregular  life  at  Cam- 
bridge, had  been  guilty  of  gross  immorality  when  curate  at 
another  place  and  had  boasted  of  it.  The  defendant,  plaeinR 
impUcit  reliance  on  the  banker's  statement,  and  thinking  it  his 
duty  to  acquaint  his  old  friend  the  rector,  at  once  rode  to  his 
house,  when,  finding  he  was  ill  in  bed,  he  communicated  his 
information  to  the  rector's  son,  who  also  was  a  clergyman,  and 
in  the  house  at  the  time.  The  defendant  also,  some  time 
afterwards,  consulted  his  rural  dean  upon  the  matter,  and  by 
his  advice  communicated  with  the  plaintiff's  rector,  who  after- 
wards asked  for  information.  The  defendant  then  wrote 
detailing  the  facts  of  the  communication  made  to  him  by  the 
banker,  but  in  so  doing  made  use  of  some  eipressions  that 
were  stronger  than  those  used  by  the  banker.  After  verdict 
for  the  plaintiff  with  damages,  a  new  trial  was  ordered :  it 
being  held  thai  the  several  occasions  on  which  the  defamatory 
communications  were  made  were  privileged,  in  the  absence  of 
actual  malice;  and  that  the  jury  should  have  been  directed 
that  unless  they  were  satisfied  that  the  defendant  did  not  use 
those  occasions  for  the  reasons  which  conferred  the  privilege, 
but  for  some  indirect  reason  or  motive,  they  must  find  for  the 
defendant:  and  that  the  burden  of  proof  of  such  indirect 
reason  or  motive  was  upon  the  plaintiff  (r). 

In  a  case  in  which  the  plaintiff  was  a  minor  and  party  to  l^tw  bj 
a  suit  in  equity ;   the  defendant  was  one  of  a  firm  of  solicitors  minor'/ next 
employed  on  behalf  of  the  plaintiff  in  the  equity  suit :  the  J"?°|'^ 
plaintiff,  being  desirous  of  changing  his  solicitor,  informed  the  of  minor. 
defendant  of  his  intention  of  so  doing ;  the  latter  thereupon 
wrote  a  letter  upon  the  subject  to  the  plaintiff's  next  friend, 
who  was  answerable  for  the  costs  of  the  equity  suit;  alleging, 
amongst  other  observations  on  the  plaintiff's  conduct,  that  a 
civil  engineer,  to  whom  the  plaintiff  had  been  apprenticed,  had 
made  the  plaintiff  a  present  of  his  indentures,  because  he  was 
(r)  Clark  t,  Molyitevx,  3  Q.  B.  D.      iAjip.)    v.    Belmege   iRrfp.),  (ISSl) 
237  ;  47  L.  J.  230  ;  and  ride  Jenourt      App.  Caa.  73  ;  GO  L,  J.  P.  C.  C.  II. 
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Chiftir  XI.  worse  tb'iD  oseleBS  in  hU  office :  it  was  held  to  be  incumbeut 
OD  the  plaintiff  to  prove  maliee  in  fact ;  and  in  the  absence  of 
Bnch  proof,  that  the  letter  was  a  privileged  communication  (■). 
Communica-        It  IB  for  the  commoH  good  of  all,  and  the  well-being  of 
*^°*  *?  society  requires,  that  eommnnications  between  friends  and  rela- 

inprndcnt       tions,  by  way  of  warning  or  advice,  as  to  the  impropriety  or 
""""■'^        imprudence  of  a  proposed  marriage,  or  with  a  bond  Ji^e  view 

of  preventing  such,  should  be  protected. 
Bon-in-Uw  to       And  accordingly,  where  a  widow  lady  being  about  to  marry 
™liuito^iig'  the  plaintiff;  the  defendant,  who  had  married  her  daughter, 
adviw:  wrote  a  letter  to  the  widow  containing  imputations  on  the 

plaintiff's  character,  and  urging  an  investigation  :  Aldersoo-B., 
ruled  that  the  letter  was  written  on  a  justifiable  occasion ;  and 
that  the  defendant  was  justified  in  writing  it,  provided  the  jury 
were  satisfied  that  it  was  written  hondjide;  although  the  im- 
putations contained  in  it  were  false,  or  based  on  erroneous 
information :  and  directed  the  jury  that  unless  they  saw  that 
the  letter  was  written  with  a  malicious  intention  of  defaming 
the  plaintiff,  their  verdict  ought  to  be  for  the  defendant  (()• 
Brotiierto  The  law  gives  great  latitude  to  confidential  communications 

"*  ''  between  father  and  daughterand  between  brother  and  sister:  but 

where  the  defendant  wrote  a  fetter  to  liis  sister  defamatory  of  the 
plaintiff,  who  was  her  accepted  suitor;  the  jury  awarded 
£3,000  damages,  on  the  ground  of  the  malicious  nature  of  the 
letter,  and  because  when  offered  the  opportunity  of  retracting 
what  he  had  written,  or  of  disclosing  the  name  of  his  infor- 
mant, he  refused  to  do  either  (»). 
Letter  to  Where  the  libel  complained  of  was  contained  in  a  letter, 

ttwtf^.  written  to  a  friend  of  the  plaintiff's,  conveying  imputationsof 
pntiogiDKanitj  insanity  in  the  plaintiff,  alleged  in  the  declaration  to  have  been 
goTsm^. '  '  made  in  relation  to  her  character  as  a  governess :  it  was  ruled 
by  Martin,  B.,  that  such  an  imputation  was  jrrima  faei«  a  libel, 
and  the  jury  were  directed,  that  in  order  to  find  a  verdict  for 
the  plaintiff,  they  must  be  satisfied  that  the  imputation  was 
made  witli  reference  to  her  profession  as  a  governess  (i). 
After  verdict  for  the  defendant,  it  was  moved  on  behalf  of  the 
plaintiff  for  a  new  trial,  on  the  ground  of  misdirection  ;  but  the 
court  upheld  the  ruling  of  the  learned  judge  and  refused  a 
rule  niiiiy). 

(0    Wright  V.  Wuodgatf,  2  C.  M.  i:  («)  Adaiut  v.  Cvleridje,  1  T.  L.  R. «. 

K.  573.  (*)  .Vorgan  T,  LixgeH,  8  L.  T.  (S.  S.) 

(0  Tvdd  V.  HawkiM,  »  C.  4  P.  88  ;  800. 

2  Moo.  A  Bob.  21  ;  and  see  Attintiin  (y)  Mich.  T.  1S63,  Court  of  Ex.,Ed. 

V.  a>«grrre,  T  Ir.  C.  L.  K.  109.  MS. 
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An  opinion  of  handwriting  as  to  a  fictitious  letter,  if  t;iven  C'*'t"  Xi. 
bviidjide,  is  a  privileged  communication.      So  where  a  trades-  Letter  con- 
man  received  a  letter  in  the  name  of  the  defendant,  containing  J^jj'^'^o,'"'"'' 
an  order  for  goods :  the  goods  were  sent,  but  returned  b;  the  wntirg  & 
defendant  on  the  ground  that  he  had  not  ordered  them.    At  his  ■J'tt^""* 
request  the  tradesman  sent  him  the  letter  contnining  the  order ; 
the  defendant  then  wrote  to  the  tradesman  stating  that  in  his 
opinion,   and   firm   belief,   the   letter    containing  the    order 
was  in  the  hand-writing  of  the  plaintiff.    It  was  held,  that  the 
statement,  having  been  made  bondjtde,  was  a  privileged  com- 
munication (y). 

Where,  during  the  absence  of  the  defendant  (a  haberdasher) 
the  plaiotifTB  wife  came  into  the  defendant's  shop  and  bought 
some  goods  Soon  after  she  was  gone  his  shopman  missed  a 
roll  of  ribbon,  and  mistakenly  supposed  that  she  bad  stolen  it, 
but  did  not  then  pursue  her.  On  the  following  Monday  as  she 
was  again  passing  the  shop,  the  shopman  pointed  her  out  to  AocaMiiow  of 
the  defendant  as  the  person  who  had  stolen  the  riblioii.  The  °^'  "^' 
defendant  brought  her  into  the  shop,  and  accused  her  of  the 
theft,  which  she  positively  denied.  He  then  took  her  into 
an  adjoining  room,  and  sent  for  her  father,  to  whom  he  re- 
peated the  accusation.  In  an  action  by  the  plaintiff  and  his 
wife  for  slander  of  the  wife,  it  was  ruled  by  Lord  Ellenborough, 
C.J.,  that  the  action  could  not  be  maintained :  that  when  a 
servant  represents  to  a  master  that  his  goods  have  been  stolen 
by  a  particular  individual,  it  is  justifiable  for  the  master,  with 
a  view  to  inquiry,  to  tax  that  individual  with  the  theft;  and 
although  the  suspicion  turns  out  to  be  erroneous,  the  law 
gives  no  redress  to  the  party  accused.  The  accusation,  though 
unfounded,  was  not  malicious.  No  doubt  it  may  prove  very 
detrimental  to  the  object  of  it ;  but  this  is  one  of  many  in- 
stances, where  ihere  being  a  loss  without  an  injury,  the  sufferer 
must  consider  himself  not  wronged  but  unfortunate  (z).  And 
where  the  defendant,  a  tradesman,  bimdjide  believing  that  the 
plaintiff,  a  servant  in  the  employ  of  M.  who  was  a  customer  of 
defendant's,  had,  when  sent  to  defendant's  shop  by  M.,  stolen 
a  box,  went  to  M.  and  after  telling  him  of  his  loss,  intimated 
his  suspicion  ot  the  plaintiff,  saying—  "  There  was  no  one  else 
in  the  room,  and  he  must  have  taken  it,"  it  was  held,  that  the 
communication  was  privileged  (a).     And  of  the  same  class  of 

ty)  Craft  T.  Sterent,  T  H.  t  N.  670 ;       Gamp.  29*. 
33  L.J.Ez.143.  (a)  Amana  \.  Damm,  S  C.  B.(N.S.) 

(i)  Fowler  atid  wife  v.  Homn;  3       597 ;  29  L.  J.  C.  P.  313. 
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Commanica- 

neighboar,  to 

Berruit'i 

to  conduct  of 


AccDution  of 
drDnk«nneM 
and  tbsft  rnide 
to  PluDtiff'n 
employer ;  to  n 
fellow  SerraDt ; 


commanicfitioDs  are  those  recogDiBing  the  right  of  a  master 
bona  fide  to  charge  his  servant  witli  any  supposed  miscondnet 
in  his  service,  and  to  give  him  admonition  and  blame  (& J. 

Where  the  defendant  spoke  to  the  plaintiff's  mistresB,  words 
charging  ttie  plaintiff  with  irregularity  in  her  condact  as  a 
servant-girl ;  in  consequence  o(  vhich  the  plaintiff  lost  her 
place:  the  jury  were  directed  to  consider  whether  the  words 
were  spoken  with  the  honest  intention  of  giving  a  neigh- 
bour important  information  of  what  was  going  on  in  ber  own 
family,  or  whether  they  were  spoken  in  an  idle,  gossiping  and 
malicious  spirit?  That  if  a  neigbbom*  make  inquiry  of 
another  respecting  bis  own  servants,  that  other  may  state  what 
he  believes  to  be  true ;  but  the  case  is  different  when  the 
statement  is  a  voluntary  act ;  yet,  even  in  this  case,  the  jury 
are  to  consider  whether  the  words  were  dictated  by  a  sense 
of  ■  the  duty  which  one  neighbour  owes  to  another  (c). 

Where  a  person  suspecting  and  having  reason  to  suspect 
another  of  a  particular  theft,  accuses  him  of  it,  no  other  person 
being  present  to  hear  the  accusation,  no  action  will  lie  (<J). 
And  although  ha  accuses  such  person  in  the  presence  of  others, 
and  it  afterwards  appears  that  the  suspicion  and  accusation 
were  wrong ;  no  action  can  be  sustained,  unless  the  jury  find 
that  the  words  were  spoken  maliciously,  or  without  bondfidet; 
and  that  the  charge  was  made  before  more  persons  and  in 
stronger  language  than  was  necessary;  and  although  no 
justification  be  pleaded  («}.  The  mere  casual  presence  of  a 
third  party  does  not  take  away  the  privilege,  unless  it  appears 
that  the  occasion  was  abused  (/). 

Where  the  defendant  was  the  occupier  of  a  farm,  and  the 
plaintiff,  a  journeyman  carpenter,  was  sent  by  the  landlord's 
agent  to  do  some  repairs  at  the  farm-house :  the  plaintiff  did 
the  work  negligently,  and  got  drunk  during  the  performance  of 
it ;  and  circumstances  occurred  which  induced  thedefendantto 
believe  that  the  plaintiff  bad  broken  open  his  cellar  door  and 
obtained  access  to  bis  cider.  Afterwards  the  defendant  on 
meeting  the  plaintiff  in  the  company  of  a  fellow-workmau, 
accused  him  of  breaking  open  the  cellar  door,  getting  drunk. 


(ft)  Tuvfftiii/  V.  Spijring,  1  C.  M.  &  B. 
181,194  ;  Padaion-v.  Latpifa.-e,U  A. 
&  E.  380;  Farce  t.  Warren,  In  C.  B. 
(N.  S.)  806. 

(c)  Jtutntey  t.  n>*fr  and  ur.,  1  Car. 
ft  R.  104,  per  Coltman.  ■!. 

(d)  Fm-ee  t.  Warren,  13  C.  B.  (S.  S.) 


80fi. 

(0  Padmore  v.  Laa-renee,  1 1  A.  Jc  B. 
881);  Wallaeev.  Carroll, U  Ir.C.L.R. 
485.  But  »ee  Marrinm  t.  Ftater,  W 
W.  R.  652. 

(/)  Jaw4  T.  Thomoi,  34  W.  E.  104. 


\ 
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and  spoiling  the  work  he  was  about.  The  defendant  aubse-  Ch*w«ii  X(. 
queotly,  in  the  absence  of  the  plaintiff,  repeated  the  charge  to 
plaintifTe  fellow-workman :  and  on  the  same  day  the  defendant 
complained  to  the  landlord's  agent  that  tlie  plaintiff  had  got 
drunk  and  done  the  work  negligently,  and  that  he  believed  he 
had  broken  open  his  cellar  door.  It  w&b  held — 1st,  That  the 
complaint  to  the  agent,  if  made  boiid  Jide,  and  without 
malicious  intention  to  injure  the  plaintiff,  was  a  privileged  com- 
munication. 2ndly,  That  the  accusation  made  to  the  plaintiff 
in  the  presence  of  his  fellow- workman  was  also  privileged, 
il  made  honestly  and  bond  fiAe ;  that  the  circumstance  of  its 
having  been  made  in  the  presence  of  such  third  person  did  not 
ofitaelj  make  it  unauthorised,  though  that  circumstance  with 
others,  including  the  style  and  character  of  the  language  used, 
might  properly  be  left  to  the  jury  to  decide  whether  the  defen- 
dant acbed  bond  fide  in  making  the  charge,  or  was  influenced 
by  malicious  motives.  Srdly,  That  the  statement  made  to  the 
fellow- workman,  in  plaintiff's  absence,  was  unauthorised  and 
officious ;  and  therefore  not  a  privileged  communication, 
although  made  in  tlie  belief  of  its  truth,  if  it  were  in  fact  false : 
and  that  it  should  have  been  left  to  the  jury  to  say  whether 
the  defendant  acted  maliciously  or  not  on  tbat  occasion  {//). 

And  where  the  defendant,  the  manager  of  a  joint-stock  Msnager  of  4 
company,  charged  the  plaintiff,  a  director  of  the  same  company,  "^"^^^ 
in  the  presence  of  one  of  his  co-directors,  with  having  been  Director  in 
privy  to  the  preparation  and  circulation  of  a  balance-sheet  ^^"^  with 
which  he  and  such  co-director  knew  to  be  false  and  fictitious.  'J*  oircotaUon 
It  was  held  on  demurrer,  by  the  Court  of  Exchequer  in  Ireland,  iMinnc«-ahe«t. 
that  although  the  defendant,  from  his  position  as  manager  and 
shareholder,  might  have  had  an  interest   in    making    the 
defamatory  communication  ;  yet  the  plaintiff's  co-director,  to 
whom  it  was  addressed,  was  not  shown  by  the  defence  to  have 
had  any  corresponding  interest  in  the  subject-matter  of  the 
communication,  or  duty  in  respect  of  it,  to  render  the  occasion 
privileged  (A). 

A  circular  issued  by  a  member  of  a  friendly  society,  to  Cironiu'  bj 
other  members  of  the  same  society,  for  the  purpose  of  obtain-  "riMdij" 
ing  a  statutory  investigation  into  the  solvency  of  the  society,  Society  w 
iB  not  privileged  if  issued  with  a  knowledge  that  it  contains 
statements  that  are  untrue  (i). 

(g)  TiMiguodi.  S/iyring,!  C.  1/1. &R.      C.  L.  282. 
181 ;  4  Tyrw.  582.  (0  Bill  t.  HaH-DarU,  21  Ch.   D. 

(*)  WaHag   y.   StCaldU,  Ir.  B.  7       798;  61  I..  J.  845. 
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Ca*PTOlL       If  the  eommnnication  contain  several  diBtinct  etatements. 
Part  of  ft  com-  some  of  which  are  privileged,  and  others  not,  those  which  are 
muni^tion      privileged  do  not  shelter  those  which  are  not  so  (A).     So,  one 
leged,  Another  part  of  a  letter  may  be  privileged  and  the  other  Dot :  as  in  a 
part  not  so.      (.^ge  in  which  the  plaintiff  and  defendant  were  jointly  interested 
in  certain  property  of  which  C.  was  manager  :  the  defendant 
wrote  ft  letter  to  C.,  chiefly  about  the  conduct  of  the  plaintiff 
with  reference  to  the  property  :   but  containing  also  a  defama- 
tory charge  against  the  plaintiff  with  reference  to  his  mother 
and  aunt :  it  was  held,  that,  although  that  part  of  the  letter 
which  related  to  the  defendant's  conduct  as  to  the  proi>erty 
might  be  privileged,  such  privilege  did  not  extend  to  the  part 
reflecting  on  the  plaintiff's  conduct  to  his  mother  and  aunt<0. 
Utter  con-      So  in  a  case  in  which  the  plaintiff  instructed  his  attorney  to 
»ant  matwr."   »PP'y  **>  tbo  defendant  for  payment  of  a  debt ;  the  defendant 
in   reply   wrote   a   letter   to   the   attorney   containing    gross 
imputations  upon  tlie  plaintiff's  character,  wholly  unconnected 
with  tlie  demand  made  upon  him  :  it  was  held,  that  the  letter 
was   not   a   privileged   communication ;    although    the    juiy 
negatived  malice  in  fact,  and  found  that  the  letter  was  written 
bond  fide  (in). 
But  if  nievuit     Where  a  solicitor  wrote  to  the  defendant,  on  behalf  of  a 
uIb^AoiT^s?  client  (the  plaintiff)  complaining  of  a  defamation  of  his  clients 
bo  privileged,   character,  and  requesting  an  apology  and  retraction;  and,  in 
the  alternative,  threatening  legal  proceedings  ;  the  defendant 
wrote  in  reply  to  the  solicitor,  refusing  to  retract,  and  request- 
ing him  to  inform  liis  client  that  unless  a  sum  of  £6  which 
lie  had  lent  the  plaintiff  were  repaid  he  would  again  publicly 
expose  the  plaintiff;  and  concluding  as  follows: — "I  would 
suggest  to  you  the  advisability  of  looking  after  your  costs,  as 
a  man  guilty  of  such  baseness  as  he  has  been  to  me  in 
repudiating  this  debt  cannot  be  trusted."     Held,  on  demurrer 
to  the  defence  of  privilege  and  justification,  that  the  occasion 
was   privileged  ;   that  the  contents  of  the  letter  were  suffi- 
ciently relevant  and  pertinent  to  the  occasion  to  sustain  the 
defence  upon  demurrer ;  hut  that  the  question  whether  the 
letter  was  or  was  not  within  the  privilege  consistently  with 
the  rule  establisbed  hy  the  authorities,  was  a  question  of  mere 
excess,  and  should  be  determined  by  a  jury,  not  by  the  court  (n). 

(*)   Clarkf  ».  fli^,  4  Ir.  (:.  L.  K.  I.  14  Ir.  C.  L.  R,  334  ;  Btg.  v.  Perry,  16 

(/)   Ifarren  T.  HurrfN,  1  C.  M.  Il  R.  Cox.  C.  C.  IfiS. 

2.il  ;  auJ  see  Cwlr^  v.  W'iW«.  infra.  (n)  Ja^oh  v.   Latorfoce.  L.  R.  (Ir.) 

(»)  ffKn(ifyv.  H'aiJ.ec.U.fN.  S.)  4  Q.  B.  D.  679;  and  eee  coses  ue  to 

r,U  i  but  see  Bathran  T.    Hwmpioh,  eiCeBs,  infra,  p.  IB4  et  »eq. 
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If  tbe  person  making  a  cominunication  defamatory  of  CaxpTik  ji. 
another,  does  so  in  the  capacity  of  a  stranger,  or  mere  busy-  eiU«,  where 
body,  having  no  legitimate  interest  in  the  subject-matter  of  •'»e''o^  of 
the  communication,  nor  any  duty  such  as  would  justify  him  intemt  or 
in  making  it  (within  the  principles  above  stated)  (o),  the  com-  "*^' 
mnnication  will  not  be  protected ;  particularly  where  it  touches 
a  man  in  his  ofiBce,  profession  or  employment.  And  so,  where 
the  plaintiffs,  who  were  architects,  had  been  employed  by  a 
committee  to  effect  tbe  restoration  of  a  church  at  Skirlaugb. 
Tbe  defendant,  a  clergyman  of  the  Church  of  England,  wrote 
to  a  member  of  tbe  committee :  "  I  have  seen  in  The  Hall 
NeiiB  that  tbe  restoration  of  Skirlaugh  Church  has  fallen 
into  the  hands  of  an  architect  who  is  a  Wesleyan,  and  can 
show  no  experience  in  eliurcb  work.  Can  you  not  do  some- 
thing to  avert  tbe  irreparable  loss  which  must  be  caused  if  any 
of  tbe  masonry  of  this  ancient  gem  of  art  be  ignorantly  tam- 
pered with?"  This  was  held  to  be  a  libel  upon  the  plaintiffs 
in  their  business  of  architects:  that  describing  the  plaintiffs  as 
"Wesleyans"  added  to  the  injurious  character  of  the  libel; 
and  that  it  was  no  defence  that  the  plaintiffs  could  not  show 
experience  in  church  work,  or  ecclesiastical  architecture,  such 
as,  in  the  opinion  of  tbe  defendant,  was  requisite.  And  it  was 
also  held,  that  the  defendant  being  neither  the  natron  nor  the 
minister  of  the  chnrcb,  nor  a  member  of  the  Committee 
appointed  to  effect  its  restoration,  nor  even  a  parishioner,  tbe 
occasion  was,  not  such  as  to  render  the  communication 
privileged,  either  on  the  ground  of  duty  or  of  interest  (p). 

Bnt,  in  a  case  that  was  much  discussed,  where  tbe  mate  of  Commonick- 
a  ship  sent  a  letter  to  a  personal  friend  of  his,  in  which  he il^ratad' 
accused  tbe  captain  of  drunkenness  and  gross  misconduct  in  V^J-  ^  * 
the  navigation  of  the  ship  ;  Lbe  friend  on  receipt  of  the  letter  ciu^^^mu- 
sbowed  it  to  two  persons,  and  afterwards,  in  accordance  with  «»'"'"5'  *" 
their  advice,  communicated  it  lo  the  owner  of  the  ship,  who 
immediately  dismissed  the  captain.     An  action  of  libel  was 
then  brought  by  the  captain  against  the  mate's  friend.     The 
defendant  pleaded — 1st,  the  general  issue  ;  2ndly,  a  justifica- 
tion (alleging  ihatall  the  material  statements  in  tbe  libel  were 
true) ;  and  Srdly,  that  tbe  owner  of  the  ship  did  not  dismiss 
the  plaintiff  by  reason  of  the  publication  of  the  supposed  libel 
by  tbe  defendant.     Tindal,  C.3.,  directed  tbe  jury  that  tbe 
occasion  and  circumstances  under  which  the  communication 
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Ohaptir  XI.  of  t]xQ  letter  took  place  were  Buch,  as  in  his  opinion,  furnished 
a  legal  excuse  for  making  it:  that  the  inference  of  malice, 
which  the  law,  primi  facie,  draws  from  the  bare  act  of  pub- 
lishing any  statement,  false  in  fact,  containing  matter  to  the 
reproach  and  prejudice  of  another,  was  thereby  rebutted  ;  and 
that  the  plaintiff,  to  entitle  himself  to  a  verdict,  must  show 
malice  in  fact:  and  concluded  by  telling  them  that  they  should 
find  their  verdict  for  the  defendant,  if  they  thought  the  com< 
munication  was  strictly  honest  on  his  part,  and  made  solely  in 
the  execution  of  what  be  believed  to  be  a  duty :  but  for  the 
plaintiff,  if  they  thonght  the  communication  was  made  from 
any  indirect  motive  whatever,  or  from  any  malice  against  the 
plaintiff.  The  jury  found  for  the  defendant  on  the  first  issue, 
and  for  the  plaintiff  on  the  second  and  third.  The  question 
as  to  whether  or  not  the  communication  was  privileged  was 
twice  argued;  and  on  each  occasion  the  judges  were  divided  in 
Differeoce  of  Opinion :  it  being  held,  by  Tindal,  G.J.,  and  Erie,  J.,  that  the 
5^^^^  communication  of  the  letter  by  the  defendant  to  the  owner  of 
Common  Hem,  the  ship  was  privileged  ;  and  by  Coltman  and  Cresswetl,  JJ,, 
that  it  was  not  (q).  By  Tindal,  C.J.,  on  the  ground  that  there 
was  no  evidence  of  any  sinister  motive  in  the  defendant  in 
communicating  the  letter  to  the  ship-owner  :  that  the  defen- 
dant did  BO  in  the  full  belief  of  the  truth  of  the  information, 
and  that  he  was  performing  a  duty,  however  mistaken  he 
might  have  been  ae  to  the  existence  of  such  duty,  or  in  his 
mode  of  performing  it.  That  the  rule  of  law  is  not  bo  narrowed 
and  restricted  by  any  authority  that  a  person  havmg  informa- 
tion materially  affecting  the  interests  of  another,  and  honestly 
communicating  it,  in  the  full  belief,  and  with  reasonable 
grounds  for  the  beUef  that  it  is  true,  will  not  be  excused, 
though  he  has  no  personal  interest  in  the  subject-matter  (r). 
And  per  Erie,  J.,  on  tlie  ground  that  the  information  was 
given  for  the  purpose  of  preventing  damage  from  misconduct ; 
and  that  in  furnishing  such  information  it  is  not  essential 
that  the  givfr  of  the  information  should  stand  in  any  relation 
to  the  other  t)arties,  the  rule  being  founded  on  the  importance 
of  the  information  lo  the  interests  of  the  receiver  (s).  But 
per  Coltman,  J.,  the  communication  by  the  defendant  to  the 
ship-owner  was  not  privileged ;  there  was  no  legal  duty  calling 
on  the  defendant  to  make  the  communication  complained  of, 
and  the  occasion  was  in  no  respect  urgent.  That  upon  the 
(r)  2  C.  B.  fl94,  696. 
(4)  /4ui.,  608. 
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qaestion  as  to  whether  there  was  aoj  moral  duty  binding  on  CaimB  XI. 
the  defendant  to  make  the  commuDteation,  the  duty  vas 
plainly  the  other  way : — The  duty  of  not  slandering  your 
iieighbonr  on  insufficient  grounds,  which  (said  the  learned 
Judge)  "  ia  so  clear,  that  a  vioUtion  of  that  duty  ought  not  to 
be  sanctioned  in  the  case  of  voluntary  communicationB,  except 
under  circnmstances  of  great  urgency  and  gravity."  And  it 
was  no  sufficient  justification  that  the  defendant  acted  bond 
Jide  and  without  malice  (0-  And  per  Cresswell,  J.,  on  the 
ground  that  there  was  no  legal  duty  which  bound  the  defen- 
dant to  communicate  to  the  ship-owner  the  contents  of  the 
letter  he  had  received  ;  nor  was  the  communication  made  in 
the  conduct  of  his  own  affairs;  nor  was  bis  interest  concerned. 
That  the  defendant  was  not  called  upon  liy  any  public  duty  to 
make  the  communication,  as  neither  his  own  situation  nor 
that  of  any  of  the  parties  concerned,  nor  the  interests  at  stake, 
were  such  as  to  affect  the  public  weaL  That  as  to  any  private 
duty,  there  was  no  relation  of  principal  and  agent  between  the 
ship-owner  and  the  defendant;  nor  was  any  trust  or  confidence 
reposed  by  the  former  in  the  latter ;  there  was  no  relationship 
or  intimacy  between  them  ;  no  inquiries  had  been  made ;  they 
were,  until  the  time  in  question,  strangers;  the  duty,  if  it 
existed  at  all  between  them,  must  therefore  have  arisen  from 
the  mere  circumstance  of  their  being  fellow-subjects  of  the 
realm.  That  if  the  property  of  the  ship-owner  on  the  one 
band  was  ac  stake,  the  character  of  the  captain  was  at  stake 
on  the  other,  and  the  moral  duty  not  to  publish  of  the  latter 
defamatory  matter  which  he  did  not  knoic  to  be  true,  was 
quite  as  strong  as  the  duty  to  communicate  to  the  ship-owner 
that  which  he  believed  to  be  true.  That  the  mate  (if  he  really 
lielieved  that  which  be  wrote  to  be  true)  might,  indeed  be 
under  a  moral  duty  to  communicate  it  to  his  owner,  but  the 
defendant  bad  no  right  to  take  that  vicarious  duty  upon  him- 
self :  ha  was  not  requested  by  the  mate  to  do  so,  hut  was,  on 
the  contrary,  enjoined  not  to  make  the  communication  (u). 

And  in  a  subsequent  case,  in  which  the  question  arose  as  to  Caution  to  * 
whether  a  verbal  caution,  voluntarily,  but  bond  Jide,  given  to  a  to  tnut  b 
tradesman,  without  any  inquiry  on  bis  part,  not  to  trust  a  Cmtomer. 
certain  customer,  was  a  privileged  communication?     It  was 
held  by  Tindal,  C.J.,  and  Erie,  J.,  on  the  same  grounds  as 
those  stated  in  their  judgments  in  the  above  case  of  Coxlmad  v. 
RickartU,  that  it  was  so  privileged :  and  by  Coltman  and 

(()  a  C.  B.  599,  601.  (»)  im.,  603-4. 
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Chapmb  XI.  Creaswell,  JJ.,  also  upon  the  groonda  stated  in  their  judgments 
in  the  same  case,  that  it  was  not  (:r). 

It  is  very  remarkable  that,  after  the  lapse  of  nearly  fifty 
years  from  the  date  of  the  judgments  in  the  preceding  case  of 
Coxkead  V.  Richardi,  there  should  again  be  a  difference  of 
opinion  amongst  the  judges  in  a  subsequent  case  in  which  tlie 
facts  were  similar,  and  the  principles  involved  identical  with 
those  in  the  former  case  :  particularly  as  it  had  been  held  in 
subsequent  cases  that  the  bond  fide  belief  of  the  defendant  that 
the  defamatory  matter  was  true  afforded  no  defence :  and 
therefore,  in  the  absence  of  privilege,  unless  the  defendant 
proves,  at  the  trial,  that  the  defamatory  charge  ia  true,  the 
plaintiff  is  entitled  to  the  verdict  {y). 

In  the  subsequent  ease,  which  was  an  action  of  slander  brought 
by  the  plaintiff,  a  valet,  in  the  service  of  Mr.  Stanley,  the 
African  explorer,  against  the  defendant,  who  at  the  time  was 
Mayor  of  Newcastle.  The  plaintiff  and  his  master  were 
staying  at  the  Mansion  House  at  Newcastle,  Mr.  Stanley  being 
a  guest  of  the  defendant.  They  had  come  direct  from  Edin- 
burgh, and  whilst  at  Newcastle  the  chief  constable  there, 
received  from  the  superintendent  of  police  at  Edinburgh,  a 
letter  informing  him  that  a  lady's  gold  watch  had  been  stolen 
from  a  bedroom  at  the  hotel  where  the  plaintiff  had  been 
staying,  and  that  suspicion  had  attached  to  the  plaintiff ;  bat 
stating,  that  the  ground  of  suspicion  was  very  slender,  and 
that  unless  the  stolen  property  could  be  found  or  traced  to 
his  possession,  no  action  could  be  taken ;  and  urging  the 
utmost  caution  in  any  inquiries  so  as  not  to  injure  the  plaintiff 
unless  evidence  of  guilt  could  be  obtained.  Notwithstanding 
the  caution  urged,  the  chief  constable  sent  the  letter  to  the 
defendant,  with  a  message  that  he  thought  he,  as  chief 
magistrate,  ought  to  see  it.  The  defendant  read  the  letter 
and  returned  it;  and  just  before  the  plaintiff  and  his  master  left 
Newcastle,  the  defendant,  without  having  instituted  any  inquiry, 
ealled  Mr.  Stanley  aside  and  repeated  to  him  the  contents  of 
the  letter ;  in  consequence  of  which,  Stanley,  a  few  days  later, 
dismissed  the  plaintiff,  who  was  unable  afterwards  to  obtain 
another  engagement.  At  the  trial  before  Wills,  J.,  that  learned 
judge  directed  the  jury  that  the  occasion  of  the  defamatory 
communication  by  the  defendant  to  the  plaintiff's  master  was 

(f)  JitaiMt  V.  Deactm,  2  C.  B.  628.      tupra,  p.   Ul  ;   Jenovre    t.   Delmega 

aeaPictmv.Jaekiitaji,siipra,p.l6V.        (1H1>1),  App.  CaB.  73;   BatteriU  axd 

(y)    Vide  Campbell  t.  Spoititicoodr,       aiuither  i.  Wkytehead,  njira,  p.  187. 
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not  privileged,  and  the  jury  [ound  a  verdict  for  the  plaiatiff  CraptibXL 
with  d'lmages  ^250.  The  defendant  applied  for  jadRment  or 
a  new  trial,  on  the  ground  that  the  communication  tool 
privileged,  and  that  there  was  no  evidence  of  malice.  It  was 
held  by  Lindley  and  Kay,  L.JJ.,  upon  the  authority  of  the 
judgment  of  Tindal,  C.J.,  in  Coxhead  v.  Richardaiz),  that  the 
occasion  was  privileged ;  that  it  was  the  moral  or  social,  although 
not  the  legal,  duty  of  the  defendant,  under  the  circumstances, 
to  inform  the  plaintiff's  master  of  the  suspicion  attaching  to 
the  plaintiff:  but  per  Lopes,  L.J.,  the  direction  of  the  learned 
judge  at  the  trial  was  right;  the  occasion  was  not  privileged; 
that  considering  all  the  circumstances  and  the  nature  of  the 
communication  to  the  chief  constable,  and  its  exceptionally 
cautious  character,  the  defendant  was  not  justified  in  repeating 
it  to  Stanley.  It  was  not  made  in  the  conduct  of  his  own 
affairs  in  a  matter  in  which  his  interest  w^s  concerned,  not-  was 
the  defendant,  in  acting  as  he  did,  discharging  any  duty  either 
legal,  social,  or  moral;  nor  was  it  fairly  warranted  by  any 
reasonable  occasion  or  exigency ;  that  the  defendant  ought 
rather  to  have  regarded  his  duty  and  what  was  just  towards  the 
person  sought  to  be  inculpated  (a). 

Where  a  communication  is  made  which  is  prima  facie  defa-  B»*«."'  »f 


privileged,  the  extent  of  the  privilege  can  only  be  commen-  ""h  occaaioD. 
surate  with  the  propriety  or  fitness  of  the  occasion  on  which  Clergyman 
that  communication  was  made(&).     And  accordingly  a  clergy-  pBriBhioner 
man  has  no  privilege,  virtute  officii,  in  defaming  from  the  pulpit  f™™  t^io 
or   elsewhere  in  his   church,  a   parishioner   or  other  person 
^whether  absent  or  attendant),  either  on  the  ground  of  duty 
in  rebuking  sin,  or  by  way  of  warning  (c). 

And  where  the  plaintiff  had  been  the  schoolmaster  of  a  K»ctor,  da- 
parish  school  in  which  the  defendant  was  rector  and  also  one  MhooimMiai- 
of  the  trustees  of  the  school :    the  plaintiff  was  dismissed  ""^  p''bii«'t«"» 
because  he  refused,  on  the  request  of  the  defendant,  to  teach  a  letter. 

(;)  Supra,  in  (he  conrae  of  a  eermoD  from  the 

{a)_Siimrt  v.  Bell,  (isyi)  2  Q.  6.  pulpit,  ia  not  protected  b;  (irivilege. 

341  ;  60  L.  J.  57T.  Adam  r.  Allan,  3  Uanlop,  lOSS  ;  aiiU 

{b)  Jimet  V.  Thomai,  34  W.  B.  104,  see   Edwardi  v.  Brgbie,   12   Dunlop, 

per  Pollock,  B.  1134.      As   to  the  poblicatlon   bv  a 

(c)  Bdicardt  \.  Bell,  1  Bing.  409  ;  cardinal-archbishop  and   primate,  of 

Magrath  r.  Fi*»,  Ir.  B.  11   C.  L.  3.  BenteDcea    of    ecclesiastical    censure, 

\oi.    And  it  baa   beea   held   by   the  BospenBion,  and  interdict,   against  a 

Court   of    Setaion  in   Scotland,  tbat  Roman    Catholic    parish    priest,    gee 

matter  grossly  defamatory  of  an  indi.  O'Keege  v.  CuiUit,  7  Ir.  E.  C.  L.  319. 
Tiduat,   uttered  by  a  parish  minister 
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CaAfTiit  XI,  Sunday  school,  involving  additional  labour,  in  connexion  with 
the  parish  school.  On  the  plaintiff  afterwards  setting  up  a 
school  on  his  own  account  in  the  same  parish,  the  defendant 
printed  and  circulated,  among  his  parishionerB,  in  the  shape 
of  handbills,  a  pastoral  letter,  imputing  to  the  plaintiff  such 
a  spirit  o(  opposition  to  authority  as  to  amount  to  a  direct  in- 
fringement of  the  precepts  of  Scripture,  and  an  offence  in  the 
eyes  of  the  Deity  ;  and  warning  his  parishioners  not  to  be  par- 
takers of  his  evil  deeds,  and  not  to  afford  their  countenance  to 
the  new  school,  either  by  subscriptions  or  by  sending  their 
children  to  it  for  instrnetioD :  it  was  held,  that  there  was  no 
such  privilege  in  the  defendant,  as  rector  of  the  parish,  trustee 
of  the  parish  school,  or  otherwise,  to  excuse  the  publication, 
either  on  the  ground  of  duty  to  his  parishioners  or  of  interett  in 
the  welfare  of  the  parish  schools  {d). 
cwges  of  Parliamentary  election  agents,  whilst  conducting  an  election 

to"ri^i  Bgents  hy  rival  candidates,  are  not  privileged,  either  on  the  ground  of 
at  siection.      duty  or  interest,  in  making  imputations  of  bribery  upon  indi- 
viduals to  members  of  the  rival  candidate's  committee ;  nor  to 
the  agents  of  such  candidates  (e). 
^"^•*^r"f'=-       It  appears  that  circular  letters,  and  printed  reports  of  trade 
defamator;   '  protection  Societies,  sent  generally  to   the  members  thereof, 
«iiniDnaie&-      furnishing  defamatory  information  respecting  individuals,  their 
business  negotiations  or  their  credit,  are  not  privileged  (/). 
But  if  sent  to  a  bond  fide  inquirer,  legitimately  interested  in 
the  inquiry,  the  communication  may  be  privileged,  if  the  facts 
stated  therein  are  true,  otherwise  not. 

So  it  has  been  held,  that  the  publication  in  a  printed  paper, 
for  the  information  of  eubscribers  to  a  trade  protection  society, 
of  fair  and  correct  extracts  from  official  registers  of  protests  for 
non-acceptance  and  non-payment  of  bills  of  exchange  and  pro- 
missory notes,  is  privileged :  such  register  being  a  public 
document,  which  all  persons  have  a  right  to  inspect  (g).  And 
where  persons  are  engaged  in  mercantile  pursuits,  in  which  their 
security  and  success  must  greatly  depend  upon  a  knowledge  of 
the  pecuniary  transactions  and  credit  of  others,  they  may 

(rf)  Gilpin  V.  Fowler,  9  Ei.  615;  23  i  Bing.  489;  also  OettiHg  v.  Fwt,  3 

I..  J.  Ei.  1.12  :  Broalu  v.  Blamltard,  C.  &  P.  160  ;  jrumphres*  Y.  Jl/ilUr,  4 

1  Cr.  k  Mei'S.  TT9  ;  3  T^rw.  844.  C.  ft  P.  7  i  and  sec  an  Americnn  ciue 

(«)  DiclWMiny.Ifitliardandajiotkrr,  to    the    same   effect,    Bgard»lry    f. 

43  L.  J.  Ei.  37  ;  L.  R.  9  Ex.  79  ;  rid»  Tappaa.  o  BlAtcht.  4a7. 
"  Corrnpt  Practices,"  ka..  Act,  1895,  (j)  Fleming  v.  jYmotaH,  1  H.  L.  Cas. 

( /")  See  Ooldtttia  v,  Fott,  6  B.  &  C.  363,  npra,  p.  106. 
154,  and  B.-iaie  ou  a|>peal  in  Ex.  Cham. 
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«ommimicate  to  each  other,  through  the  hands  ot  a  common  cbaptib  ZI, 
agent  by  printmg  or  otherwiBe,  copies  of  Buch  extracts.    If  the 
matter  so  communicated  be  libellous,  such  will  be  a  publication 
of  it;  "  but  the  transaction  disproves  any  malice  and  shows  a 
legitimate  object  for  the  act  done  "  (/<). 

But  the  privilege  will  not  protect  the  publication  of  false, 
erroneous,  or  unfair  extracts  prejudicial  to  the  credit  and  stand- 
ing of  merchants  and  traders  {i). 

Where  a  communication  is  made  in  a  manner  more  injurious  Where  the 
than  necessary,  it  is  to  that  extent  libellous.    And  it  should  ^^i'S^""" 
foe  observed  with  regard  to  all  those  cases  in  which  the  occaBion  ej^iggmiued 
affords  a  conditional  protection  dependent  on  the  absence  of  m'!^^^  of  the 
«xpre68  malice,  that  the  doctrine  must  be  understood  with  this  '*^«»«''n. 
farther  qualification,  viz. :  that  the  manner  of  the  publication 
is  suited  to  the  occasion :  for  it  is  olesir  that  where  the  occasion 
and  circumstances  supply,  not  an  absolute  but  a  conditional 
privilege,  they  do  not  admit  of  the  communication  being  made 
in    an    aggravating,  violent,  excessive,  or    other    improper 
manner,  not  warranted  by  the  occasion  and  circumstances. 
And  therefore  it  is,  that  the  style  and  character  of  the  language 
used,  are  circumstances  which  may  be  left,  with  others,  to  the 
-consideration  of  the  jury,  when  the  question  arises  as  to 
whether  the  defamatory  words  were  used  with  bona  Jidet,  or 
were  spoken  maliciously  (k).    If  the  language  used  in  making 
a   communication    (otherwise    privileged)    be    unnecessEtrily 
violent  or  excessive,  it  will  lose  its  protection  as  a  privileged 
■communication  (I).     And  if  improper  Tnotives  be  imputed,  such 
will  be  evidence  of  malice,  and  will  also  be  deemed  an  excess 
of  the  privilege  (hi). 

Although  a  customer  may  complain  to  or  remonstrate  with  CimeceBsu? 
a  tradesman  with  whom  he  deals,  as  to  what  he  believes  to  be  p"'"'"''^? 
fraud  and  dishonesty  ;  yet  if  he  do  so  outside  the  door  of  the  defam&tor; 
tradesman's  shop,  so  as  to  be  heard  by  the  public,  or  even '' 
inside  the  shop  in  the  presence  of  third  parties,  or  to  third 
parties  ;   and  use  language  which  is  extreme  and  beyond  the 
occasion  ;  such,  with  the  tone  and  manner  in  which  the  words 

(A)  Fleming  v.  yiwtim,  1  H.  L,  Cas.  &  K-  IM- 

379,  per  Lord  Cottenham,  C,  (i)  -f>y«r  v.   Xinnernley,   15   C.  B. 

(0  Shtpkeard  v,   WAUaier,  L.  B.  (N.  S.)  422;  33  L.J.  C.  F.  96,  i>/>a, 

10  C.  P.  602  ;   Saunderi   i.  &iyd  4-  p.  194. 

Selly't  CredU  Index,  (1896)  75  L,  T,  (m)  C^oia  and  another  v.  Itllfyt,  6 

183 ;  12  Times  L.  R.  546.  E.  &  B,  32S  ;  Tuton  t,  Erant,  12  A. 

(i)  See  Tbajood  v.  Sjii/risj,  1  C.  M,  i  E,  73, 
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were  spoken,  will  be  evidence  for  the  jury  to  consider  whether 
the  words  were  spoken  malicioualj  and  without  excuse  (n). 

The  principle,  with  regard  to  cases  of  this  class,  seems  to 
be,  that  defamatory  words  are  prima  facie  mahcious :  some 
occasions  rebut  the  presumption  of  malice :  those  are  called 
cases  of  privileged  communication.  If,  in  such  cases,  the 
words  be  more  defamatory  than  the  occasion  requires,  that 
again  raises  the  presumption  of  malice.  But  expressions  in 
excess  of  what  the  occasion  warrants,  do  not  of  themselves 
divest  the  communication  of  the  privilege  which  it  would  other- 
wise possess :  they  can  be  used  only  as  evidence  of  malice  on 
the  trial  before  the  jury.  And  therefore  where  there  is  an 
apparent  excess  beyond  the  privilege,  the  plaintiff  is  justified 
in  requesting  the  judge  to  leave  the  question  to  the  jury  as  to 
whether  the  alleged  excess  does  not  show  malice,  so  as  to 
deprive  the  defendant  of  the  protection  which  the  occasion 
affords  him  (p). 

the  language  used  upon  an  occasion  otherwise  privileged, 
may  be  so  much  too  strong  and  violent  that — reference  being 
had  to  the  circumstances  of  the  ease  out  of  which  the  occasion 
of  privilege,  and  the  particular  communication  arose — an 
inference  of  actual  malice  may  be  drawn  from  it  (p). 

And  it  appears,  that  although  the  jury  should  negative  the 
question  as  to  malice,  yet  if  the  language  has  been  published 
in  writing,  and  appears  upon  tho  face  of  the  libel  to  be  clearly 
ID  excess  of  the  occasion,  the  communication  will  not  be 
privileged  (q). 

A  communication  to  be  privileged  must  be  spoken  with 
reference  to  the  matter  then  in  hand :  il  the  speaker  goes 
farther  and  makes  a  defamatory  charge  against  a  person — such 
charge  having  nothing  to  do  with  the  matter  in  hand — it  ia 
not  protected  ;  and  it  is  no  excuse  that  the  plaintiff  had  spoken 
defamatory  words  of  the  defendant  which  might  have  justified 
him  in  bringing  an  action  against  the  plaintiff  (r). 

As  already  ol^erved,  the  class  of  communications  which 


(b)  Oddg  V.  Lord  Qro.  Paulet,  i 
y.  &  F.  1009,  per  Lush,  J. ;  and  see 
Wiltm  V,  miini,  5  C.  i  P.  373,  per 
BosA&qnet,  J. 

(p)  Coolie  and  another  t.  Wilda,  6 
E.  li  B.  328  i  21  L.  J.  Q.  B.  367  1 
RKcblei/  V.  iff  rnan,  7  Ir.  C.  L.  R.  75 ; 
Sayar  r.  Btgg,  15  Ir.  C.  L.  R.  1S3. 

{p}  Bobertimt.  McDinujall,  4  Ring. 


670. 

(j)  Fryer  v.  KlaiurtUy,  IS  C.  B. 
(N.  S.)  422  ;  33  L.  J.  C.  P.  96 ;  and 
sec  mbhi  V.  WilkiiuoL.  1  F.  &  F.  608. 

(r)  Senior  ».  MntUnd,  4  Jur.  {».  S.> 
1039;  and  see  Huntley  v.  Ward, 
tupra,  p.  186 ;  also  Wright  v.  Wnod- 
gate,  mpra,  p.  182. 
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form  the  subject  of  the  present  chapter,  do  not  admit  of  that  Chapth  XI. 
general  publication  allowed  to  those  where  the  public  interest 
is  concerned,  such  as  reports  of  proceedings  of  courts  of 
justice.  It  appears,  therefore,  that  as  regards  communications 
of  the  class  here  comprised, — to  which  a  conditional  protection 
is  given,  depending  on  the  absence  of  express  malice, — the 
doctrine  must  be  understood  with  this  limitation,  viz. :  that 
the  time,  vu)de,  and  extent  of  publication  be  within  the  limits 
afforded  by  the  occasion.  For  it  is  obvious  that,  although  a 
person  may  be  justified  in  making  a  defamatory  communica- 
tion to  a  honujide  inquirer ;  or  voluntarily  in  the  discharge  of 
duty,  to  persons  interested  in  the  subject-matter  of  the  com- 
munication ;  yet  he  would  not  be  justified  in  publishing  the 
same  to  persons  who  are  not  so  interested ;  and,  therefore,  where 
the  mode  and  extent  of  publication  are  more  injurious  than  neces- 
sary, a  communication  (otherwise  privileged)  loses  its  pro- 
tection. The  ground  upon  which  a  limit  is  thus  placed 
upon  the  mode  and  extent  of  publication  is,  that  uncon- 
cerned persons  have  no  corresponding  interest  in  the  com- 
munication ;  consequently,  there  can  be  no  corresponding 
benefit  or  advantage  in,  nor  any  necessity  for,  a  publication 
to  them. 

The  plaintiff  may  therefore  show,  in  reply  to  the  protection 
claimed  by  the  defendant  on  the  ground  of  privilege,  that  the 
publication  by  the  defendant  was  to  others  than  those  having 
an  interest,  in  contemplation  of  law,  in  the  subject-matter  of 
the  communication ;  and  to  whom  the  defendant  was  under  no 
duty  or  obligation,  legal  or  moral,  to  make  the  communication ; 
and  such  will  generally  deprive  the  communication  of  the 
protection  otherwise  afforded  to  it. 

It  has  been  ruled  by  Lord  £llenborough,  G.J.,  that  an  AJTertiwmEiit 
advertisement  in  a  public  newspaper,  strongly  reflecting  upon  tha^^^^r 
the  character  of  an  individual  who  has  been  declared  bankrupt,  <*  »  Bmimipt. 
is  libellous ;  although  published  with  the  avowed  intention  of 
convening  a  meeting  of  the  creditors  for  the  purpose  of  con- 
sulting upon  the  measures  proper  to  he  adopted  for  their  own 
security;   if  the  legal  object  might  have  been  attained  by 
means  less  injurious :  that  the  want  of  proper  caution  had 
rendered  the  publication  in  question   actionable,  as  being 
published  to  the  world  at  large ;   this   made   an  essential 
distinction,  which  applied  to  all  the  cases.    In  the  instance 
of  a  brief  to  counsel,  the  publication  as  between  the  attorney 
and  counsel  might  not   be  libellous,  and  yet,  if  it   were 
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CnAfTKB  XI.  to  be  printed  and  published  there  might  be  a  libel  in  every 

line  (»). 
pucani  And  where  the  defendant  published  a  placard,  stating  of  the 

Orarsw:'.''  *"  plaintiff,  who  was  an  overseer  of  the  poor,  that  "  when  out  of 
office  he  had  advocated  low  rates,  and  when  in  office  had  advo- 
cated high  rates,  and  that  he  (the  defendant)  would  not  trust 
him  with  £5  of  bis  property  '" :  it  was  held  actionable  per  se, 
without  any  innuendo  (t). 
PnhiicaUoD  bj      Where  the  libel  complained  of  was  in  the  form  of  a  notice, 
a^rf  libel    published  and  publicly  cried  and  read  in  the  parish,  of  which 
o[  Ml  ovBraoer,  jj^g  piaintifE  was  overseer ;  charging  him  with  oppressive  coo- 
doet  towards  paupers,  in  compelling  them  to  receive  payment 
of  their  weekly  parish  allowance  in  orders  for  flour  on  a  parti- 
cular tradesman ;  it  was  held  to  be  a  hbel,  notwithstanding 
that  the  writer  was  mistaken  in  supposing  that  the  alleged  mis- 
conduct was  an  offence  within  the  meaning  of  the  statute 
law  (u). 
CDnecfasM?        Where  a  shareholder  of  a  railway  company  having  summoned 
§ewspsp«T  of  a  meeting  of  shareholders,  invited  others,  and  especially  the 
**ta"  Irf*^'    reporters  for  the  pubUc  press,  to  attend ;  and  at  such  meeting 
indiTiduak.     made  defamatory  comments  on  the  conduct  of  the  plaintiff  (one 
of  the  directors),  relating  to  the  a&ira  of  the  company :  it  was 
ruled  by  Cockbum,  L.G.J.,  that  although  a  discussion  of  the 
matter  before  a  meeting  of  shareholders  would  have  beeo 
excused,  there  was  no  excuse  for  a  publication  to  others  than 
shareholders  (a;), 
incorponted        An  incorporated  company  is  liable  to  an  action  for  a  Ubel 
liauu^^of  for  Contained  in  a  writing  the  publication  of  which  is  authorised 
libel.  by  the  company,  and  which  is  in  furtherance  of  the  objects 

and  business  for  which  the  company  was  incorporated.    For 
if  a  corporation  for  its  own  benefit  publishes  that  which  is 
false  and  calculated  to  injure  anyone,  it  is  right  that  it  should 
be  held  responsible  iy). 
Imputation  of      At  a  meeting  of  a  board  of  guardians,  at  which  newspaper 
b;  aei^  to      reporters  were  present,  the  defendant,  a  member  of  the  board, 
Qnaniiinj.       in  the  course  of  a  discussion  about  the  plaintiff,  who  had 

mode  (t  Board  ' 
Meeting, 

(<)  Srvwn  T.  CViwm*,  2   Start.  R.  (j-)  Parnmi  t.  Suryrf,  4  F.  *  F. 

297 ;  Lay  v.  Laicmit,  4  A.  &  E.  795  ;  2(7 ;   and   see  Dimeombt  t.  SameO, 

Flnden  v.   Weitlakt,  1  Moo.  k  MaL  m/ira,  p.  147' ;  SiinptmiatidaKitiifTT. 

461.  Domiu,  16  L.  T.  (S.  S.)  391  ;  Jaeitn 

(t)  Chette  1.   Sealei,  10   M.  t  W.  t.  Uayne,  19  L.  T.  (N.  S.)  399. 

488.  (S)  -VctiH  v.  FiHf  Ari;  ^c,  Intur 

(,«)  Woodioard  v.  Doirtiaff,  2  Man.  anee  Co.,  Zld.  (1895),  2  Q.  B.  160,  p«r 

^  Br-  7*.  Pollock,  B. 
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recently  resigned  the  office  of  clerk  to  the  board,  made  certain  CBima  xi 

defamatory  statements  imputing  that  the  plaintiff  bad,  during 

his  clerkship,  been  guilty  of  embezzlement  of  public  money. 

At  the  trial  of  an  action  for  the  slander,  the  jury  found  that 

"  the  words  were  spoken  honestly  in  discharge  of  a  public 

duty,  witliout  malice  bat  carelessly,"  and  they  gave  a  verdict 

for  the  plaintiff  <n^ith  40«.  damages.    It  was  held  that  the 

occasion  on  which  the  words  were  spoken  was  privileged,  and 

that  the  presence  of  the  reporters  at  the  board  meeting  did  not, 

under  the  circumstances,  deprive  the  defendant's  statement  of 

the  privilege  afforded  to  it  by  the  occasion  (;). 


CHAPTER  Xn. 

REPETITIOKS  OF  DEFAMATORY  RUMOURS. 

Earlier  doctrine  at  la  jutti/ieatian  by   I   Excfptiuaitotke  rv,le. 

heartay.  LlbeUimt  aiiiflf^,  rejrrpdvctian  of. 

Ke'vdtnee    of  tlandermt   raaiaur   no 
JKitiJicatian  far  repelitimi.  \ 

The  doctrine  of  justification,  on  the  ground  that  the  defen-  cbiftek  £II 
dant  has  done  no  more  than  repeat  the  scandal  which  he  has  _  ..    T 
heard  from  another,  was  formally  permitted ;  but  it  rested  on  trine  b>  to 
principles  so  dubious  and  has  been  so  limited  in  its  modern  {.^t^^J^" 
application,  that  it  is  clear  that  such  a  justification  will  not 
DOW  be  allowed  to  prevail  as  a  defence,  without  reference 
to  other  circumstances,  and  the  actual    intention    of    the 
publisher. 

And  accordingly  it  has  been  held,  after  much  argument,  and  Piea  that 
on  examination  of  all  the  authorities,  that  in  an  action  for  ^,,g^|^'J"g£  " 
libel,  it  is  not  sufficient  to  plead  that  the  defendant  received  aDother  ami 
the  hbellous  statement  from  another,  and  that  upon  publica-  ^^o^^  name, 
tion  he  disclosed  the  author's  name  (a).    He  must  also  show 
that  he  repeated  it  on  a  justifiable  occasion,  and  believed  it  to 
be  true  (b). 

(••)  Pittardi.  Olirer,  (1891)  1  Q.  B.  Bing.  392. 

474  ;  6U  L.  J.  219  ;  and  see  Lawleit  v.  (ft)  McPhfrfoa  i.  Daiiieh,  10  B.  & 

The  Anglo- Egyptian  Cufton  and   Oil  C.  KTO  ;  2'idmait  v.  Aiiulie,  10  K3.63  ; 

Co.,  TJd.,  lOB.  *S.226:  L.  R.  4Q.B.  and  Bce  Mailland  v.  Ouldapy,  2  Easl, 

262  ;  38  L.  J.  Q.  B.  129.  426  ;  Bromaye  y.  PrvtM-r,  4  B.  i;  C. 

(a)  He   Cretpiyny   v.    Welleeley,  5  247. 
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CHiPTER  Xii.  These  authorities  have  been  confirmed  in  subseqaent  cases, 
Kiist«nce  of  and  it  may  uow  be  considered  as  well  established,  that  the 
Ktanderoot       existence  of  a  slanderous  rumour  does  not  justify  the  repeti- 

mmour,  no  4  j  r 

jaitiiicatioD     tion  of  it,  uuless  it  can  be  shown  that  such  repetition  was 
for  repetiijon.  made  ou  a  justifiable  occasion,  or  that  the  rumour  was  true. 
It  is  no  justification  to  show  that  the  rumour  did  exist,  and 
that  the  defendant  merely  repeated  it  as  a  rumour  {c). 

Where  in  an  action  for  words  spoken  of  the  plaintiffs  in 
their  business  as  bankers,  it  appeared  that  A..  B.  met  the 
defendant  and  said,  "  I  hear  that  you  say  that  the  plaintiff's 
bank  at  M.  has  stopped.  Is  it  true  ? "  The  defendant 
answered,  "  Yea,  it  is.  I  was  told  so.  It  was  so  reported  at 
C,  and  nobody  would  take  their  bills,  and  I  eame  to  town  in 
consequence  of  it  myself."  It  was  proved  at  the  trial  that 
G.  D.  told  the  defendant  that  there  was  a  run  upon  the  plain- 
tiff's bank  at  M.  It  was  held  to  be  a  question  for  the  jury 
whether  the  defendant  understood  A.  B.  as  asking  for  informa- 
tion, and  whether  he  had  uttered  the  words  merely  by  way  of 
honest  advice  to  A.  B.  to  regulate  his  conduct :  and  if  they 
were  of  that  opinion,  then  secondly,  whether  in  so  doing  he 
was  guilty  of  any  malice  in  fact  {d). 

A  person  who  receives  information  which,  if  true,  is  injurious 
to  the  character  of  another,  is  not  justified  in  publishing  that 
information  to  the  prejudice  of  him  to  whom  it  relates,  merely 
oecauee  he  believes  it  to  be  true  («). 
men  the  If  the  words  spoken  do  not  contain  the  charge  of  any  definite 

tha^^oTia  crime  or  misdemeanour,  and  are  not  alleged  to  be  spoken  of 
nirf  liable  for    the  plaintiff  in  the  way  of   hie  trade  or  business,  so  as  to 
third  parties,    impute  dishonesty  to  him  in  such  trade,  the  words  are  not 
actionable  per  se,  without  special  damage ;   and  such  special 
damage  must  be  the  direct  consequence  of  defendant's  speak- 
ing the  words  ;  for  if  he  have  merely  spoken  them  to  A.,  who 
afterwards  repeats  them  to  B.,  and  the  damage  ensue  through 
B.'s  repeating  them  (as  the  words  of  the  defendant)  to  another 
person,  the  damage  is  too  remote,  and  the  defendant  will  not 
be  liable  for  the  consequences  of    B.'s    repetition  of    the 
slander  (/). 
And  where  the  defendant  imputed  adultery  to  the  plaintiff's 

(c)  Waihln  T.  Hall,  L.  B.  3  Q.  B.  (/)  Ward  v.  Tf«it,  7  Ring.  211  ; 
396 ;  37  L.  J.  Q.  B.  125.  4  M.  it  P.  796.     But  eee  per  Kelly. 

(d)  Bnmage  and  another  i.Prener,  L.C.B.,  Siding  y.  Smitl<,\  Ex.  B.  91  ; 
4  B.  *  C.  247.  ib  L.  J.  283 ;  and  per  Bramwell,  LJ., 

(b)  BolUrW  T.  Wliytekead,  41  L.  T.  Bree  t.  Marefcaux,  7  Q.  B.  D.  434  ;  60 
590,  [per  Kellj,  I,.C.B.  I^  J.  677 
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■wile,  and  she  voluntarily  repeated  the  Blander  to  her  huaband,  CHiPtm  xil. 
in  conseqaencQ  of  which  he  refused  to  cohabit  with  her ;  it 
was  held,  that  an  action  for  slander  could  not  be  maintained 
against  the  defendant  (g).  And  where  the  defendant,  in  the 
presence  of  the  plaintiff's  mother,  imputed  unchastity  to  the 
plaintifiF,  the  mother  repeated  the  imputation  to  the  plaintiff, 
who  repeated  it  to  the  man  to  whom  she  was  engaged  to  be 
married,  and  he  thereupon  broke  off  the  engagement :  there 
being  no  evidence  that  the  defendant  authorised  or  intended 
that  the  imputation  should  be  communicated  to  the  plaintiff's 
suitor ;  and  such  repetition  not  being  the  natural  consequence 
of  the  defendant's  utterance ;  it  was  held,  that  an  action  of 
slander  could  not  be  sustained  (k). 

Where  a  person    having   heard  a  slanderous  rumour  of  Excfption*  to 
another,  6oJi(i^(f6  informs  the  other  of  the  rumour,  not  with  ^^'^^'tiXn 
the  object  of  disseminating  the  slander,  but  with  the  honest  ^  p^'^^ 
motive  of  enabling  the  other  to  clear  his  character,  or  to  take 
measures  for  redressing  the  grievance,  the  communication  is 
privileged  (i). 

And  where  an  actual  duty  or  moral  obligation  is  cast  upon  When  the 
the  person  to  whom  the  slander  is  uttered,  to  communicate  ^^j^ai ;, 
what  he  has  heard  to  some  third  person,  as  when  a  communi-  UaWe  nqd  not 
cation  is  made  to  a  husband,  such  as,  if  triie,  would  render  the    ^  "!*<'»**'■ 
person  who  is  the  subject  of  it  unfit  to  associate  with  his  wife 
and  daughters,  the  slanderer  cannot  excuse  himself  by  saying, 
"  True,  I  lold  the  husband,  but  I  never  intended  that  he  should 
carry  the  matter  to  his  wife  "  :  in  such  a  case  the  communi- 
cation is  an  exception  to  the  rule  above  referred  to ;    and  the 
oiiginator  of  the  slander,  and  not  the  bearer  or  repeater  of  it, 
is  responsible  for  the  consequences  Qc).  .  So  also,  where  the  plain- 
tiff was  a  governess,  and  whilst  absent  from  her  employment 
on  a  visit  to  her  father,  the  defendant  told  her  father  that  she 
had  bad  a  child  by  her  master  :  her  father  then  went  to  her 
master,  repeated  the  charge,  and  asked  if  it  was  true :    he 
replied  that  it  was  entirely  untrue ;  and  afterwards  declined 
to  receive  the  plaintiff  into  his  service  again.    After  verdict  for 
the  plaintiff,  with  damages,  it  was  urged  on  motion  to  set 
aside  the  verdict,  &c.,  that  the  repetition  of  the  charge  by  the 
father  to  the  plaintiff's  employer  had  been  the  cause  of  the 

(g)  Parkliu  ft  KJ-.  T.  SeoH  et  ux.,  1  (i)  Daeiet  t.  Siwid,  infra,  p.  200. 

H.iiC.  loS.  (*)  Dfi-rg  -7.  llandley,    Iti    L.   T. 

(i)  Sptighty.  Gotiaij,  60  L., I,  Q.R.      (N.  S.)  Q.  B.  263. 
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Chafikb  Xil.  dismiBsal,  and  not  the  origins)  communication  of  it  by  the 
defendant  to  the  plaintiff's  father,  and  that  therefore  the 
defendant  was  not  liable,  the  special  damage  alleged  being 
neither  the  legal  nor  the  natural  consequence  of  the  vorda 
spoken.  Bat  the  court  held,  that  the  repetition  of  the  worda 
by  the  plaintiff's  father  to  her  employer  was  the  natural  con- 
sequence of  the  speaking  by  the  defendant,  which  nas  very 
different  to  the  case  of  an  idle  repetition  by  an  indifferent 
person;  and  notwithstanding  that  the  plaintiff's  employer 
knew  the  charge  to  be  untrue,  he  was  justified  under  the  cir- 
cumstances in  afterwards  refusing  to  keep  the  plaintiff  in  his 
service :  and  upon  the  authority  of  the  case  Knight  v.  Gibbi  (i), 
the  court  held  that  the  dismissal  was  the  legitimate  and 
natural  consequence  of  the  imputation  by  the  defendant ;  and 
the  verdict  was  upheld  (m). 
BepcUtion  of  When  a  slanderous  statement  affecting  two  persons,  jointly, 
ramourto  uiM  ^^  made  to  one  of  them  only,  under  circumstances  which,  as  to 
of  tno  paraonB,  such  One,  reader  the  statement  a  privileged  commnoication ; 
arecting^Mh.  ^^^  statement  is  also  privileged  as  to  the  other ;  who  cannot 
maintain  an  action  for  the  slander  against  such  utterer  (n). 
And  where  a  person  is  so  situated  that  it  becomes  rij^ht,  in  the 
interests  of  society,  that  he  should  inform  another  of  a  slander- 
ous rumour  respecting  him  and  a  third  person ;  then  if  he  do 
so  hoiuifide  and  without  malice,  though  in  the  absence  of  such 
third  person,  it  is  a  privileged  communication  ;  and  neither 
the  person  so  informed,  nor  the  absentee,  can  sustain  an 
action  against  such  informer  (o). 
Showing  -^i^d  it  has  been  held,  that  a  man  may  be  justified  in  showing 

f^jrao""      to  a  homl  fide  inquirer  as  to  the  character  of  another,  an 
anonymous  letter  he  had  received  a  year  previously,  containing 
matter  highly  defamatory  of  the  pai'ty  who  was  the  subject  of 
the  inquiry  (p). 
BeprodDiiiion       ^be  mere  fact  that  defamatory  statements  were  made  in  a 
ofpririieged    place  and  OH  an  occasion  that  gives  them  the  protection 
Matement.  ,       .   .,  ,  ,  .  ., 

01  privilege,  does  not  carry  the  privilege  on  to  a  person 

who  repeats  or  reproduces  them  in   print,  by  reference  or 

(0  Supra,  \i.  ISd.  L.  J.  Q.  3.  202. 

(ik)  Oilletl   V.   nullirant.   7   L.  T.  (n)  Ibid. .-  and  see  WuiUr  v.  Lxk, 

(0,  S.)  JUO,  |«i-  Lonl  Denmitn,  CJ.,  7  Q.  B.  D.  619;  51  L.  J.  274;  Clark 

and  Willinms.  J.;   and  sec  Fope  v.  t.  J/o/^wiu-,  fv^nvi,  p.  IISI. 

(".«/«,  lU  Ir.  C.  L.  R.  156,  165.  (;.)  Rabihaw  T,  Smitli.    38    L.  T. 

(»)  Darift  V.  Swrtirf,  L.  K.  5  Q.  B.  (N.  S.)42S,iK;rGrove  and  Lindlej,JJ. 
ens  ;  23  L.  1'.  (N.  S.)  126  and  609  ;  3!) 
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otherwise,  on  an  occasion  to  which  the  privilege  does  not  CHimtn  xu. 
extend  (q). 

It  words  not  actionable,  be  simken   by  one  person  and  Repetition  bj 
repeated  in  tenting  by  another,  and  bo  become  actionable ;  the  Ti^defnot 


actionable  words,  spoken  by  one  person,  were  written  and  then 
published  by  another ;  it  was  held  to  be  no  defence  to  an  action 
of  libel  against  the  latter,  that  the  publication  revealed  the 
name  of  the  author ;  for  &s  the  original  words  were  not  action- 
able, as  spoken,  the  defendant  had  not  afforded  the  plaintifiF 
any  cause  of  action  against  any  other  person  ;  and  therefore, 
as  the  words,  when  reduced  to  writing,  were  clearly  libelloas 
and  actionable,  and  no  action  could  be  maintained  against 
any  one  but  the  defendant,  he  was  necessarily  rflsponsible  (r). 
And  where  a  person  has  told,  to  a  circle  of  bis  own  acquaint- 
ance, a  ludicrous  story  of  himself;  another  person  is  not 
justified,  without  his  authority,  in  putting  the  details  of  the 
story  into  print,  and  publishing  them  in  a  newspai}er,  to  the 
ridicule  of  the  person  who  so  related  the  story  (a).  And  so 
also  if  a  man  receive  a  letter,  with  authority  from  the  author  to 
publish  it,  the  person  receiving  it  will  not  be  justilled,  if  it 
contain  libellous  matter,  in  inserting  it  in  a  newspaper  ((). 

When  libellous  matter  has  been  published,  and  another 
repeats  it,  and  puis  it  in  circulation,  such  repetition  is  none 
the  less  a  libel.  To  use  a  commercial  metaphor,  the  "  indors- 
ing" a  libel  by  repeating  and  putting  it  into  circulation, 
gives  additional  credit  to  it,  and  is  an  aggravation  of  the 
mischief  (u). 

If  one  newspaper  copy -and  publish  a  libellous  article  from  Libeiioua 
another,  the  paper  so  copying  and  publishing  makes  that  jy^**(^^'^ 
article  its  own,  and  is  responsible  for  such  reproduction.    The  "thernewt- 
fact  that  the  article  has  previously  api)eared  in  another  news-  p^"*"* 
paper  may,  in  some  cases,  have  an  important  influence  upon 
the  amount  of  damages  to  be  awarded :  and  it  may,  in  some 
coses  too,  affect  the  ijuestion  of  libel  or  no  libel;  particularly 
if  the  reproduction  be  accompanied  by  obseiTations  which  may 
make  it  innocent.     But,  as  a  general  proposition,  the  mere 
fact  that  a  libellous  article,  pulilisbed  in  a  newspaper,  had 
previously  been  published  in  another,  aBTords  no  justification 

\VrUc>l<->j,    T, 


(y)   Vide  Lii'eretirv  v.  .Yrirherri/,  6t 

(0  IP:   1 

"'■f»J-'".l"3 

]..  T.  797  ;  39  W.  K.  60.-.. 

HiiiR.  104. 

(O  M-(Jreger  v.  Tuwailei,  3  B.  4;  C. 
24. 

(„)  ft.   , 
Hint'.  402. 

:',-,-ipiy»!i 

(.)  (\>,.hv.  irrt/-<f,CBing.4i:.. 
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CaiFTKR  Sii  to  an  action  of  libel  Rgainst  the  publisher  of  the  nenspaper  so 
copying  and  reproducing  it  (x).  Where  one  newspaper  copied 
a  libellous  paragraph  from  another,  adding  the  word  "  fudge ! " 
at  the  close :  it  was  ruled  by  Lord  Lyndhurst,  C.B.,  in  an 
action  against  the  publisher  of  the  paper  in  which  the  word 
"  fudge  "  was  added,  that  it  was  for  the  jury  to  say  with  what 
motive  the  publication  was  made  by  the  defendant ;  and  what 
was  meant  by  the  addition  of  the  word  "fudge  "(jf).  The 
reproduction  and  publication  in  an  English  newspaper  of 
an  after-dinner  speech,  published  in  American  newspapers, 
casting  ridicule  upon  the  plaintiff,  a  musical  and  theatrical 
agent,  was  held  to  be  libellous,  and  so  found  by  the  jury,  with 
damages  (z). 

Ra  a«aertion  of  Where  a  person  is  himself  the  originator  of  a  false  and 
defamatory  rumour  prejudicial  to  a  tradesman ;  and  being 
called  on  by  the  employers  of  the  tradesman  to  examine  into 
the  facts  of  the  matter  complained  of,  reasserts  the  false 
statement;  such  is  not  a  privileged  communication  (a). 


CHAPTER  XIII. 

MAUCE  :   AND   EVIDENCE  OF  MALICE. 

OCCASION  :    CONDITIONAL   PRniLEOE. 

Jfalice  i«  law,  ai  dittiaguiihed/rom   |    Wieii  plaia/ifi^i'n/ilUdialiiirf  qurttion 

malice  in/acl.  ',       nf  Malicf  xahmiUed  la  Jury. 

Inferenen  «f  malke,  ktiw  rthulled.  ,   FaUfliiiod   vf  the    imputatiiiH,    wlieii 


Ec'idence  of  Malic/ 
Rf/uial  to  retract  or  ditclaie  naiM  of 

in/ormaHt. 
Mode  and  rxteid  ufpublicatioa,  ilaliee 

dtrirrd/rOB,. 
Prerioiu,  pHbiicaiion*  may  be  fridence 

of  Malice. 
Eeidtnee    of  ixbter/neiit    LibeU   end 

>tatfni«iiU. 
Rr/iiHitioiie     and    reoMertioni    aflrr 
I       actU'n  hroagld. 

CbaptbrXIIi.     Independbntlt  of  the  occasion  and  circumstances,  it  seems 
to  be  clear,  as  well  upon  legal  principles  as  on  those  of 

(j;)  Leicii  T.   Waltei;   4  B.  i  Aid.  (;)  Dolbs  v.  Xewiiet,  3  Time*  L,  B. 

fiOo.  394,  per  Stephen,  J. 

(a>  Smia    V.   Malhew.   I    Moo,   &. 
Rob.  ISl,  per  Lord  Ljnilhurst,  C.B. 


-Valice  at  applied  to  a  CoTporatiii 
IiUentioa  mil  a  qualioa  far  thejari/  in 

eitil  proceed)  Hjf. 
Eridenee  of  Defendant' i  Malice. 
IITifn  Malice  a  mere  iaference  of  law. 
When  fj'pra*  Malice  mutt  beprored. 
\Vliat  i'  evidence  of  expreti  Malice. 
^Vhen  inference  af  Malice  Te/ielUd. 
IPSew  the  qumtiau  of  Malice  tliauld 

net  be  left  to  Jury. 
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morality  and  policy,  that  where  the  wilful  act  of  publishing  CaiMBRXUi. 

defamatory  matter  derives  no  escuBe  or  qualification   from  Absence  of 

collateral  circumstances,  none  can  arise  from  a  consideration  i"^"*'"!!  w 

that  the  author  ot  the  mischief  was  not  actuated  by  any  excuse. 

deliberate  and  malicious  intention  to  injure,  beyond  that  which 

is  necessarily  to  be  inferred  from  the  very  act  itself.    For  if  a 

man  wilfully  does  an  act  likely  to  occasion  mischief  to  another, 

and  to  subject  him  to  disgrace,  obloquy,  and  temporal  damage ; 

he  must,  in  point  of  law  as  well  as  morals,  be  presumed  to 

liave  contemplated  and  intended  the  evil  consequences  which 

were  likely  to  ensue. 

To  run  the  risk  of  effecting  a  serious  injury  to  another,  even 
from  want  of  due  care  and  attention,  is  necessarily  an  offence 
against  the  first  principles  of  morality ;  and  even  were  it 
otherwise,  it  would  be  highly  impolitic  and  inconvenient,  as  a 
rule  of  law,  to  permit  a  man  to  destroy  the  characters  of 
others,  provided  he  was  not  actuated  by  motives  of  express 
malice,  but  acted  without  consideration,  heedless  of  conse- 
quences. The  law,  therefore,  not  only  considers  him  to  be  in 
fault,  who  wilfully  does  an  act  likely  to  occasion  mischief,  hut 
also  every  one  who  produces  such  consequences  by  culpable 
'Carelessness  and  want  of  due  regard  to  the  interests  of  others. 
Such  prmciples  apply  themselves  to  the  particular  cases 
of  slander  and  libel  too  forcibly  to  require  any  laboured 
application. 

Wlien  the  law  has  once  defined  the  right  to  character  and 
tepntation,  it  follows  as  a  legal  consequence,  that  any  one  who 
wilfully  deprives  another  of  the  enjoyment  of  that  right, 
offends  against  the  law,  and  is  bound  to  make  reparation  in 
damages  co-extensive  with  the  injury.  If  such  observations 
be  well  founded  it  is  clear  that,  if  malice  be  used  as  descriptive 
of  this  species  of  injury,  it  must  be  understood  not  generally 
of  actual  malice,  in  the  ordinary  and  popular  sense  of  the 
term ;  or,  as  it  has  sometimes  been  called,  maike  in  fact ;  but 
■of  malice  in  its  legal  and  technical  sense,  as  merely  denoting 
that  which  is  to  be  inferred  from  the  doing  of  a  wrongful  act, 
without  lawful  justification  or  excuse. 

Malice  in  fact — in  the  common  acceptation  of  the  term —  Malice  \d  f««t 
signifies  not  only  spite  or  ill-wilt,  but  any  wicked  or  mis- "  ^^Jj^from 
■chievous  intention  of  the  mind ;  or  the  doing  or  conceiving  of  malice  in  law. 
any  revengeful   or   mischievous   act,    with   the   intention   of 
injuring   another,  or    from  motives  of    ill-feeling    towards 
■another. 
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Whan  nuUiCB 
Bu  inference 
of  lav. 


Inferance  ol 
inali':e ;  hai 
rebutted. 


Malice  in  law,  or  more  propei"ly,  malice  l>y  inference  of  U«, 
signifies  the  doing  of  a  hurtful  or  wrongful  act  without  jnit 
cause  or  lawful  excuse.  And  accordingly,  the  poblication  of 
defamatory  matter  in  any  form  is  presumed  to  be  malicioDt, 
whatever  the  intention ;  unless  published  in  the  performance 
of  Borne  duty,  legal,  social  or  moral,  or  in  the  exercise  of  soine 
right  or  privilege  (t). 

If  a  man  publish  defamatory  matter  of  another  witbout 
lawful  excuse  or  justification  derivable  from  collateral  ciream- 
stancea,  the  law  presumes  against  such  a  man  that  be  intuided 
the  evil  consequences  of  his  act :  and  therefore  in  such  a  ease 
the  malice  necessary  to  support  the  action  is  established 
against  him  by  that  inference  or  presumption  of  law ;  and  he 
is  precluded  from  asserting  as  against  the  person  whom  he 
has  injured,  that  he  did  not  intend  the  mischief  flowing  fntm 
his  act.  Such  is  called  "  malice  in  law,"  but  which  might 
perhaps  more  correctly  be  termed  "  malice  by  inference  ol 
law." 

And  accordingly,  where  a  publication  is  proved  to  be  del*- 
matory,  the  law  infers  malice,  unless  anything  can  be  dravn 
from  the  circumstances  of  the  publication  to  rebut  the  iniei- 
ence  (c).  But  where  the  inference  of  malice  is  a  mere 
inference  of  law,  it  is  capable  of  being  rebutted  by  proof  oi 
such  an  occasion  of  publishing  as  fuinisbes  a  legal  eicuEe ht 
the  act.  And  the  inference  of  malice  arising  from  the  publi- 
cation of  libellous  matter  is  rebutted  by  showing  that  it  wbs 
published  upon  a  lawful  occasion  (if) :  and  being  rebntted, 
it  is  then  for  the  plaintiff  to  show  affirmatively  that  the  voids 
were  spoken  maliciously  (c). 

If  the  imputations  are  false  in  fact,  and  published  withonts 
justifiable  occasion,  the  law  implies  malice (/).  And  where  8 
publication  is  injurious  on  the  face  of  it,  or  where  slandaronB 
words  are  ut^ed  which  are  actionable  in  themselves,  and  no 
justifiable  cause  is  shown  for  publishing  or  uttering  them,tl>e 
law  will  presume  malice,  whether  any  injury  was  intended  or 
not  (g) :  and  therefore  in  such   cases  the  question  of  malice 


(S)  Sec  lliwHHiif  V.  PriiMi;  4  D.  & 
C.  247  :  Bnm-n  'v.  Crwme,  2  Stark. 
Ca.  SUT.  per  I.ord  El  ten  borough,  CJ. ; 
IlaheicfU  v.  Ingnim.  2  C.  L.  K,  1854, 
p.  H02,  per  d'csanell,  J. 

(f)  yid«  Jlrimn  v.  Craomt,  2  Stark, 
Ca.  227  :  Ilivmaga  v.  Profer,  4  B,  & 
C.  247  ;  Sta»H^  V.  Fhilay,  Ir.  L.  11.  8 


C.  L.  283. 

(rf)  JiMi-e   V.  Sllrerlm-i  {So.  if,  3 
C.  B.  20  ;  19L.  J.  C.  P.  215. 

(O  SuKieTiUj!  y.  I{au:kiiu,\OC.B. 

5ao. 

(/)  Darhij  V,  Ottflfy,  1  H.  t  >'■  !■ 
(?)  C/iali«er,y.  Fas-ieaidal*^- 
2  C.  H.  i:  B.  15tf. 
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should  not  be  submitted  to  the  jury.  As  in  a  case  in  which  the  chii>tb»xiil 
defendant  having  some  cause  for  suspicion,  went  to  the  piain- 
tiffa  relatione  and  charged  the  plaintiff  with  theft  ;  but,  it 
appearing  from  the  evidence  that  the  defendant's  object  in  so 
doing  was  to  induce  the  plaintiffs  friends  to  compromise  rather 
than  to  investigate  the  matter ;  it  was  held,  that  such  was  not 
a  privileged  commoDication,  and  that  the  existence  of  malice 
must  be  implied,  and  should  not  be  left  as  a  question  of  fact 
lor  theiury(/i).  And  where  the  jury  were  directed  to  find 
whether  a  libel  submitted  to  their  coneideration  was  a  privileged 
communication,  and  if  eo,  whether  it  was  attended  with  express 
malice ;  and  the  jury  having  found  for  the  plaintiff  with 
damages  £50,  bat  that  the  defendant  was  not  actuated  by 
express  malice ;  it  was  held,  that  notwithstanding  that  the 
jury  had  negatived  the  existence  of  express  malice,  yet  by 
finding  for  the  plaintiff,  they  found  that  the  communication 
was  not  privileged,  and  in  that  case  malice  in  law  was 
implied  from  the  doing  of  a  hurtful  act  for  which  there  was  no 
excuse  (i). 

And  it  appears  that  for  a  libet  published  by  a  Corporation,  on  Malice : 
an  occasion  that  is  not  privileged,  malice  may  be  implied.    But  gp!i'^"to  a*" 
as  to  the  liability  of  a  Corporation  for  the  publication  of  a  libel  Corporation, 
where  the  occasion  is  privileged,  and  therefore  requiring  proof 
oi  actual  malice,  the  question  was  argued  in  a  recent  case  but 
not  decided  (A:).    In  a  subsequent  case,  however,  it  was  held, 
that  a  Corporation  may  be  liable  for  the  malicious  act  of  their 
servant  in  publishing  a  libel  (I). 

In  civil  proceedings,  in  the  absence  of  proof  that  the  pub-  Inuntioa  oat 
lication  was  made  on  a  justifiable  occasion,  the  question  of  tbe^^^^rn  °' 
intention  should  not  be  submitted  to  the  jury.    And  where  the  9''"  I'mceeii- 
jndge  left  it  to  the  jury  to  say  whether  the  defendant  intended 
to  injure  the  plaintiff,  it  was  held  that  the  direction  was  wrong, 
inasmuch  as  if  the  tendency  of  the  libel  was  injurious  to  the 
plaintiff,  the  defendant  must  be  taken  to  have  intended  the 
consequences  of  bis  own  act  (m).    And  so,  in  a  subsequent 
case,  it  was  held,  that  the  judge  must  not  leave  the  fact  of 
the  defendant's  intention  as  a  question  for  the  jury,  except 
so  far  as  the  intention  may  be  shown  by  the  tendency  of  the 

(h)  Hooper  v  Trvtcott,  2  Bing.  N.  C.  166  ;  (1897),  A.  C.  68 ;  64  L.  J.  681. 
457 ;  2  Scott,  872.  (0  CUizeiu'    Lift    Aamramv     (\t. 

(i)  SiaciJ«niT.Sifle4Juni,4Bine.  iApp.")  and  Broicn    (Bo;*.)   (1904), 

395.  A.  q.  423. 

(t)   ndt  A'erillf  V.  Fine  Art*  aaA  (m)  HaxTt  r.  WlUon,  9  B.  J(  C.  643. 

Gn.  Iru.  Co.,  Ud.  (1896),  2  Q.  B. 
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gbifter xiii.  pablication  itself  (n).  And,  therefore,  whatever  the  inteDtion  of 
a  public  writer,  and  although  his  main  object  be  to  endeavour 
to  bring  about  a  change  in  the  law,  and  not  to  defame  any 
person ;  yet,  if  in  order  to  attain  that  object  he  publish 
matter  defamatory  of  an  individual,  he  ia  liable  for  it  as  a 
libel  (o). 
Protection  to  Under  the  Libel  Act,  18iB(p),  the  printer,  publisher,  or 
printer  and      other  defendant  in  an  aetion  for  a  libel,  contained    in  any 

oth0r^  Udder  '* 

the  Libel  Act,  newspaper  or  other  periodical  publication,  may  now  plead  that 
^^^^'  such  libel  was  inserted  without  malice  and  neglect,  and  that  at 

the  earliest  opportunity  he  published,  or  offered  to  pubhah,  an 
apology ;  but  he  must,  on  filing  such  plea,  pay  money  into 
court  as  amends  {q).  And  where  the  proceedings  are  by 
indictment  the  defendant  may  now  prove  that  such  publi- 
cation was  made  without  his  authority,  consent,  or  knowledge, 
and  did  not  arise  from  want  of  due  care  or  caution  on  his 
part  ()■). 

When  malice  n  Evidence  of  Dffendant's  Malice. — "Where  words  have  been 
rf  u*!"'"'*""'  uttered,  or  a  libel  published  of  the  plaintiff,  by  which  actual 
or  presumptive  damage  has  been  occasioned,  the  malice  of 
the  defendant  is  a  mere  inference  of  law  from  the  very  act ; 
for  the  defendant  must  be  presumed  to  have  intended  that 
When  express  whicb  Is  the  natural  consequence  of  his  act  (s).  In  such 
j^^,^""'  instances,  therefore,  it  is  unnecesaary  to  give  evidence  of 
malice-in-fact,  except  for  the  purpose  of  enhancing  the 
damages.  And  where  the  oommtmication  is  made  on  an 
occasion  that  is  not  privileged,  it  is  unnecessary  for  the  plain- 
tiff to  give  evidence  of  malice.  But  where  the  occasion  is 
privileged,  the  plaintiff,  in  order  to  sustain  his  action,  must 
give  evidence  of  malice,  either  intrinsic  or  extrinsic,  showing 
that  the  defendant  abused  or  exceeded  his  privilege.  For  in 
such  eases,  the  occasion  and  circumstances  of  the  speaking  or 
publishing,  repel  the  action,  either  peremptorily  and  abso- 
lutely, or  unless  express  malice  exist :  and  in  this  latter  class 
of  cases,  where  actual  malice  is  essential  to  the  action,  it  lies 
on  the  plaintiff  to  prove  the  fact  (0-  And  so  where  the  judge 
at  the  trial  ruled,  that  the  occasion  on  which  the  defamatory 

(n)  See  Itaijii'  v.  Lawrence,  II  A.  ■//,*  Qtieeti  v,  Ilulh-eoh,  4Q.B.  D.  42; 

&.  E.  S24.  47  L.  J.  3S  ;  48  L.  J.  113. 

(u)  Sakeivell  v.  Ingram,  2  C.  L.  K-  (*)  Brumage  v.  Pniutr,  4  B.  fc  C. 

]854,  p.  1402,  per  Cressweil,  J.  247  ;  ITvuper  v.  'JHteatt,  2  Bing.  H.  C. 

(jj)  6  &  7  Vict.  c.  96,  8.  2.  467, 

(j)  8  i:  9  Vict,  a  76.  e.  2.  {()  Harrii  v.mompton,UC.B.3SS, 

(r)  5  k  7  Vict,  o,  96,  s.  7  ;  and  see 
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matters  were  published  was  a  privileged  one;  and  then  directed  chiptirXUI. 
the  jury  that  the  burden  of  proving  that  they  were  not  made 
maliciously  was  upon  the  defendant;  the  Court  of  Appeal 
held,    that   such   was   a   misdirection,   and    granted   a    new 
trial  (u). 

Where,  therefore,  the  burden  of  proving  express  malice  is  wiiat  is 
thas  thrown  upon  the  plaintiff,  he  may  give  evidence  of  any  j^,^^^iuiio, 
personal  hostility,  spite  or  ill-will,  shown  or  entertained 
against  him  by  the  defendant :  or  of  any  other  corrupt  or  im- 
proper motive.  He  may  also  give  in  evidence  any  expressions 
of  the  defendant,  whether  they  be  oral  or  written,  which  indi- 
cate spite  and  ill-will,  for  the  purpose  of  showing  the  temper 
and  disposition  with  which  he  made  the  publication  complained 
of :  for  although  a  person  who  makes  a  charge  against  another, 
maybe  justified  by  the  occasion  in  making  it,  yet  he  may  make 
that  charge  in  such  a  manner,  accompanied  by  such  expressions 
and  such  surrounding  circumstances  as  furnish  proof  that  it 
was  made  maliciously  (j*). 

If  the  occasion  be  such  as  repels  the  inference  of  malice.  When  inter, 
the  communication  ib  pritnd  facie  privileged  :  and  the  plaintiff  ^^[j^^*** 
must  then,  if  he  can,  give  evidence  of  actual  malice :  if  he 
give  no  such  evidence,  it  is  the  office  of  the  judge  to  say  that 
there  is  no  question  for  the  jury,  and  to  direct  a  nonsuit  or  a 
verdict  for  the  defendant  (j/).  Otherwise  there  might  be  a 
question  for  the  jury  in  every  case  where  a  master,  however 
fairly,  gives  the  character  of  a  servant ;  and  if  the  jury  con- 
ceived that  there  was  malice  lurking  in  the  mind  of  the 
master,  they  might  give  a  verdict  for  the  plaintiff,  on  the 
ground  merely  of  the  communication  having  taken  place; 
and  this  would  apply  to  all  cases  in  which  the  occasion  has 
been  Baid  to  repel  the  presumption  of  malice  (z). 

It  is,  therefore,  matter  of  law  for  the  judge  to  determine 
whether  the  occasion  of  writing  or  speaking  criminatory  Ian- 
gnage,  which  would  otherwise  be  actionable,  repels  the  infer- 
ence of  malice,  constituting  what  is  called  a  "  privileged 
communication  " :  and  if,  at  the  close  of  the  plaintiff's  case, 
the  judge  rules  that  the  occasion  was  privileged ;  then,  if 
there  be  no  intrinsic  or  extrinsic  evidence  of  malice,  it  is  the 

(ii)  Clarb  T.  Melnneua,  8  Q.  B.  D.  321  ;  and  see  IfaJieCh  v.  BrindU,  1 

2S7  i  47  L.  J.  230.  Times  L.  R.   199,  per  Manisty  and 

(k)  Senior  v.  Mtdlaai,  i  Jnr.  (N.  8.)  Grantham.  JJ. 

1*40,  pw  Pollock,  C.B.  (;)  Per    Lord    Campbell,    C.J,    in. 

(jl)  Taylor  v.  Mawtitu,   16  Q.   B.  Taylor  t.  Ilawkim,  supra. 
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CbaptbrXIII.  duty  ol  the  judge  to  direct  a  nonsuit  or  a  verdict  for  the 
defendant,  without  leaving  the  question  of  malice  to  the  jcry ; 
as  a  different  course  would  be  contrary  to  principle,  and 
would  deprive  the  honest  transaotioDS  of  business  and  of 
social  intercourse,  of  the  protection  frhich  they  ought  to 
enjoy  (a). 
Uniice  But    whenever    evidence    of    malice,  either    intrinsic    or 

intrinwe  and    extrinsic,  is  adduced  in  answer  to  the  immunity  claimed 
on  the  part  of  the  defendant  by  reason  of  the  occasion,  a 
question  arises  which  the  jury,  and  the  jury  alone,  ought  to 
determine  (6) . 
The  Libel  mart     The  OQUs  of  proving  malice  in  fact,  is  therefore  thrown  upon 
^'jwt'  *"     *^®  plaintiff ;  but  not  of  proving  it  by  extrinsic  evidence  only : 
he  has  still  a  right  to  require  that  the  alleged  libel  shall  be 
submitted  to  the  jury,  that  they  ma;  judge  whether  there  is 
any  evidence  of  malice  on  the  face  of  it  (c)  :  for  It  would  be 
absurd  to  say  that  the  writing,  being  a  privileged  communica- 
tion, should  not  be  seen  by  the  jury ;  but  that  they  were  to 
find  their  verdict  on  the  extrinsic  facts  alone  (d).     The  jury 
may  look  both  to  the  matter  and  the  manner  of  the  publication 
for  the  purpose  of  deciding  on  the  question  of  malice  (e). 
When  the  The  existence  of  express  malice  is  only  a  matter  for  inquiry 

j^M"Voii!d  by  the  Jury  where  the  words,  or  libel  complained  of,  have  been 
jwf  be  ifift  to    nttered  or  published  upon  a  lawful  occasion,  so  as  to  become 
a  privileged  communication  (/).    But  where  the  act  of  the 
defendant  is  unsupported  by  any  presumption  of  law,  supplied 
in  his  favour  by  the  occasion  and  circumstances  of  the  act, 
which  is  in  itself  plainly  hurtful  and  injurious  to  another,  the 
very  act  itself  supplies  evidence  of  malice,  and  the  onus  of 
exculpation  is  thrown  upon  the  defendant  (g). 
When  PUintiff     Iq  order  to  entitle  a  plaintiff  to  have  the  question  of  maUce 
have  the         submitted  to  the  jury,  it  is  not  necessary  that  the  evidence 
q^rtioD  of      should  be  such  as  directly  leads  to  the  conclusion  that  malice 
initted  to  the    existtid,  or  that  it  should  be  inconsistent  with  the  non-existence 
j"*^'-  of  malice  ;  but  it  is  necessary  that  the  evidence  should  raise  a 

probability  of  malice,  and  be  more  consistent  with  its  existence 
than  with  its  non-existence  (h) ;  for,  as  already  shown,  where 

(a)  r,dr.rooheanda'U>thery.  WiUet,  T.  L.  R,  87. 

J>  E.  &  B.  3*0  ;  24  L.  J.  Q.  B.  367.  (_f)  Jfimper   t.    Ti-viieiitt,   2   Binif, 

(V)  lbid..v.Ui.  K.  C.  467,  464;  Gadioii  v.  Ifome,   1 

(t)  Wright  T.  Waodgate,  2  C.  M.  &  Brod.&  BiDg.  7. 

E.  573.  (?)  2  Stark.  Ev.  676. 

((()  G(7/.;wT.JilKoiiw,23L.J.EK.156.  (A)  Saf^rriUty.  UawM)V,V)  C.  Yi. 

{e)    Vide   Adami    v.    Cderidgr,    1  5U0  ;  20  L. .;.  C  P.  131. 
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the  occasion  is  privileged,  the  presumptioD  of  law  ia,  that  the  Cuiruzin. 
communicatioQ  was  made  bond  fide ;  therefore,  in  order  to 
rebut  that  presumption,  it  is  incnmbent  on  the  plaintiff  to 
show  aotnai  malice ;  which  he  may  do  by  reference  to  the 
terms  of  the  libel  itself,  as  being  disproportioned  to  the 
exigency  of  the  occasion  (i). 

It  is  for  the  jadge  to  decide  whether  the  defendant  at  the 
time  of  making  the  commnnication,  stood  in  the  position  of 
a  privileged  person  in  relation  to  the  occasion  and  circum- 
stances of  the  case,  as  given  in  evidence.  And  where  the 
judge  rnlea  that  the  communication  in  question  is  privileged ; 
i.e,,  that  it  was  made  under  circumstances  which  rebut  the 
presumption  of  malice  ;  it  is  not  sufBcient  for  the  plaintiff  to 
show  a  mere  poanbUity  of  malice  in  order  to  entitle  him  to 
have  the  question  submitted  to  the  jury;  as  such  would  be 
inconsistent  with  the  rule  above  stated,  that  the  absence  of 
malice  is  presnmed  where  the  occasion  of  making  the  com- 
munication is  privileged.  There  must  therefore,  in  order  to 
entitle  the  plaintiff  to  have  the  question  of  malice  sabmitted 
to  the  jury,  be  a  prohabHity  of  malice  as  distingoished  from 
a  possibility,  and  the  judge  should  be  satisfied  that  there 
is  such  a  probability  before  be  allows  the  case  to  go  to  the 
jnry  (fc). 

And  where  the  case  has  been  submitted  to  the  jury  on  the 
question  of  malice,  with  a  proper  direction,  and  they  find  for 
the  plaintiff,  the  verdict  will  not  be  disturbed  on  the  suggestion 
that  the  evidence  was  equally  consistent  with  honafidei  on  the 
part  of  the  defendant  es  with  malice  (0. 

Where  the  defendant  had  brought  a  charge  against  the 
plaintiff  and  caused  her  to  be  searched  for  a  missing  brooch, 
which  was  afterwards  found  in  the  defendant's  possession ;  it 
vas  held  to  be  a  question  for  the  jury  whether  the  charge  was 
made  bond  fide;  and  that  the  circumsbances  and  occasion  of 
making  it  should  be  left  to  their  consideration  {m). 

And  so  also  where  the  plaintiff,  a  parish  schoolmaster,  had 
been  dismissed  because  he  declined,  on  the  request  of  the 
rector  of  the  parish,  to  undertake  the  duties  of  a  Sunday-school 
in  addition  to  those  of  the  parish-school ;  and  afterwards,  being 

(i)  8pill  T.  MauU,  L.  R.  4  Bi.  232  ;  2  TEmes  L.  B.  614  ;  Thcmat  v.  Brad- 

3B  L.  J.  Ei.  138.  hary,   Agaew  ^  Co.,  2   K.  B.  (1906), 

(i)  SemtnJlUi  v.  Hawiim,  tupra;  C.  A.  627. 

TagUir  v.  Hawkim,  16  Q.  B.  308.  (,m)  Padmom  v.Lauireiice,3P.  *D. 

(0    Vide   Slagg   v.  StuH,  10  Q.  B.  209. 
901 :  itDil  aee  Murdoch  v.  FuaduUian, 

F.S.  P 
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ObawmXIIL  about  to  Bet  ap  a  school,  on  his  own  account  in  the  same  parish ; 
the  defendant,  who  was  one  of  the  trustees  of  the  parish- 
school,  printed  and  circulated,  in  the  form  of  a  pastoral  letter, 
certain  libellous  statements  imputing  to  the  plaintiff  "  a  spirit 
of  opposition  to anthority,"  and  that  he  (the  rector)  "conceived 
it  to  be  his  duty  to  warn  all  his  parishioners  against  offering 
any  countenance  whatever  to  the  new  school,  either  in  the 
case  of  the  richer,  by  sabscriptionB  or  of  the  poorer,  by  sending 
their  children  to  it  for  instruction.  That  it  would  be  to 
all  intents  and  purposes  a  schismatical  school,  and  that  its 
tendency  would  be  to  produce  disunion  and  schism  in  a  matter, 
which  of  all  others  required  union, — the  education  of  the  poor, 
and  that  those  that  aided  or  abetted  him  in  any  way  would 
be  partakers  with  him  in  his  evil  deeds."  The  jury  having 
been  directed  that  the  communication  was  privileged,  that 
there  was  no  evidence  of  malice,  and  that  they  were  bound 
in  law  to  find  a  verdict  for  the  defendant ;  a  Bill  of  Exceptions 
was  tendered  to  this  ruling ;  and  it  was  held,  by  the  Exchequer 
Chamber,  that  there  was  no  privilege  in  the  plaintiff  to  publish 
Buch  a  letter  ;  and  that  even  if  there  were,  there  was  evidence 
of  malice  on  the  face  of  it:  that  the  attempt  to  injure  the 
plaintiff  in  the  business  he  was  carrying  on  gave  a  complexion 
to  the  libel,  and  might  be  looked  at  by  the  jury  in  considering 
the  question  of  malice;  that  the  libel  itself  should  have  been 
submitted  to  the  jury ;  that  the  general  feeling  exhibited  in  it, 
the  attempt  to  make  the  plaintiff's  conduct  a  matter  of  spiritual 
delinquency,  to  exhibit  it  as  something  unchristian-like,  such 
as  would  not  have  been  done  by  a  person  willing  to  obey  the 
Holy  Scriptures ;  were  all  matters  fit  to  be  left  to  the  jury,  to 
say  whether  there  was  actual  malice  or  not  (n). 
Tioieni,  eictt-  ^^he  Style  and  character  of  the  language  used  are  also  circom- 
"'"'  "^  t*d  stances  which  may  be  left,  with  others,  to  the  consideration  of 
iBDgaags  may  the  jury,  when  the  question  arises  as  to  whether  the  defamatory 
otMdiOT."*  words  were  used  with  iona^ties,  or  were  spoken  maliciously  (o). 
If  the  language  used  in  making  a  communication  (otherwise 
privileged)  be  unnecessarily  violent,  excessive,  exaggerated,  or 
more  defamatory  than  the  occasion  requires,  the  presumption 
of  maUce  arises,  and  must  be  decided  by  the  jury  as  a  ques- 
tion of  fact  (j>).      But  the  mere  fact  that  language  used  is 

(n)  Gilpin  V.  .FVtc/er,  9  Ex.  616  ;  23  (p)  Fryer  v.  Kiiawnley,  15  C.  B. 

L.  J.  Ex.  152.  N.e.  122;  C-olie  and  anotlHir  t .Wildtt, 

(o)  Taogovd  V.  Spyring,  mpra,  pp.  6  E.  &  B.  328. 

184—5. 
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somewhat  strong,  or  not  altogether  temperate,  will  not,  in  the  ChipmsHii. 
absence  of  any  indication  that  it  was  not  used  bmd  fide,  be 
evidence  of  malice  (q). 

And  where  a  defamatory  communication  is  pubtisbed  in 
self-defence,  althoogh  there  may  be  some  expressions  contained 
in  it  which  go  beyond  what  is  necessary  for  self-defence,  still 
it  does  not  follow  that  they  afford  evidence  of  malice  which 
the  plaintiff  ia  entitled  to  have  sabmitted  to  a  jury.  To  submit 
the  language  of  privileged  communications  to  strict  scrutiny, 
and  to  hold  all  excess  beyond  the  absolute  exigency  of  the 
occasion,  to  be  evidence  of  malice,  would  in  effect  greatly 
limit,  if  not  altogether  defeat  that  protection  which  the  law 
tbrows  over  privileged  commnnicstions  (r). 

Malice  may  also  be  proved  by  extrinsic  evidence ;  as  by  proof  Bitnniiic 
of  the  conduct  or  expressions  of  the  defendant,  showing  that  ^^  " 
he  was  actuated  by  a  motive  of  personal  ill-will  («) ;  or  that 
the  plaintiff  and  defendant  lived  on  bad  terms,  if  it  bears  upon 
the  issue  of  malice,  such,  for  instance,  as  provocation  by 
former  disputes,  or  anything  tending  to  excite  the  defendant's 
ill-will  towards  the  plaintiff;  and  the  judge  will  be  justified  in 
asking  the  jury  if  they  infer  malicefrom  such  conduct  (t).  And 
where  the  defendant,  a  candidate  for  Parliament,  published 
defamatory  matters  of  the  plaintiff,  a  rival  candidate,  imputing 
to  him  atheism  and  blasphemy;  the  defendant  having  ad- 
mitted, in  the  course  of  bis  cross-examination,  that  he  pub- 
lished the  same  with  a  view  to  further  the  chances  of  Mb  own 
election  and  to  damage  the  chance  of  his  rival ;  such  was  ruled 
to  be  evidence  of  an  improper  and  indirect  motive ;  and  was  so 
found  by  the  jury(u). 

Where  the  communication  is  jnimd  facie  privileged,  the  F«iare  o! 
defendant's  conduct  in  pleading  a  justification    which    he  ^„a,  ^d*' 
does  not  attempt   to  prove,  or   fails  in   proving,  and   will  re£u«»i  to 
not  abandon,  may  be  taken  into  consideration  as  proof  of  tbe  trial. 
mahce  and  aggravation  of  the  injury  (x).    But  the  mere  fact 
of  pleading  a  justilication  is  not  of  itself  evidence  of  malice  (^). 

(q)  Edmmtdioji  y.  BircA  Sr  Co.,  1  613  ;  18  L.  J.  Q.  B.  73. 

£.  B.  (1907),  C.  A.  381.  (u)  PaiikJiurtt  T.  ffamiiCon,  3  Times 

(»■)  See  Lavghtim  t.  'flie  SUImp  of  L.  K.  500,  per  Grove,  J. 

&rfin- nnrf  Jfao,  9  Moo.  P.  0.  C.  (N.8.)  (x')  Simpmm   v.    Rubimon,   tupra; 

337  ;   L.  B.  4  P.  C.  Ap.  C.  508 ;  4S  IVaruHei  y.  J')>ulkei,  12  H.  4:  W,  609. 

L.  J.  P.  C.  le.  (y)   WUtojt  V.  BoMnaon,  7  Q.  B.  68 ; 

(»)   Wright  y.  Wooigaie,  2  C.  U.  &  Cavlfield  t,  Whitwmik,  16  W.  It.  936 ; 

B.  573.  Brooke  t.  ArrtUon,  42  L.  J,  C.  P.  126. 

(r)  mmptan  V.  BoUiuon,  12  Q.  B. 
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CHtwn  nil.      In  an  action  for  a  libel  contained  in  an  answer  to  inqniiies 

FalMhoodof     respecting  the   character   of    a   servant,  the  jnry  may  find 

^heT^^™  express  malice  from  the  mere   fact  that  the   answer  eom- 

ofMftiim.        plained  of  was  false  to  the  knowledge  of  the  defendaat(2}.  So 

also  b;  evidence  that  the  impntation  is  tn  part  false,  even 

where  the  commnnication  ie  of  snch  a  nature  as  to  raise  a 

primd  facie  presomption  of  the  absence  of  malice  (a).    But 

where  defamatory  words  are  spoken  on  a  privileged  occasion, 

the  mere  proof  that  they  are  false,  without  evidence  that  thej 

are  false  to  the  defendant's  knowledge,  will  not  entitle  the 

plaintiff  to  have  the  qaestion  of  malice  left  to  the  jury  (b). 

If  the  defendant  publish  the  defamatory  matter  knowing 

with  reckiea    at  the  time  that  it  was  false,  or  recklessly  indifTereot  as  to 

tol^ttT"  whether  it  was  true  or  false  ;  and  it  is  afterwards  found  to  be 

fftiwhood.        false,  such  will  be  evidence  of  malice  proper  to  be  submitted 

to  the  jury.     So  also  if,  out  of  anger,  or  some  other  wrong 

motive,  it  be  shown  that  the  defendant  published  the  defamatory 

matter,  as  a  truth,  or  as  true,  without  knowing  or  inquiring 

whether  it  was  tme  or  not,  such  will  be  deemed  reckless  by 

reason  of  his  anger  or  other  wrong  motive,  and  therefore 

evidence  of  malice  for  the  jury  (c), 

Be(ai>i  M  ^         Where  the  defendant  asserts  in  a  libellous  letter,  that  be 

knows  the  statements  contained  in  it  to  be  true,  and  that  they 

were  communicated  to  him  in  confidence,  and  yet  refuses,  on 

request,  to  disclose  the  name  of  bis  confidential  informant, 

such  is  evidence  of  malice  {d). 

And  where  the  defendant,  having  heard  a  statement  defama- 
tory of  the  plaintiff,  repeats  it;  and  on  inquiry  by  the  plaintifT, 
refuses  to  state  from  whom  he  heard  it,  such  will  be  evidence 
of  malice :  aliter,  if,  with  a  view  to  enable  the  plaintiff  to  trace 
the  slander  to  its  real  author,  he  gives  up  the  name  of  bis 
informant  {e). 

Evidence  of  malice  may  also  be  derived  from  the  mode  and 
extent  of  publication.     Xhe  mode  of  pabhcation  is  sometimes 


Modnand 


poblicatioD  : 

muiica  derived  ^n  important  element  for  the  consideration  of  the  jury  upon 
the  question  of  malice,  for  if  it  be  more  injurious  than  the 
occasion  and  circumstances  require,  the  communication  loses 


{z)  Fountain  v.  Boodle,  3  Q.  B.  5. 

(fl>  BUiffS  T,  Start,  1(1  Q.  B.  899  ; 
and  see  flwAe  v.  MlliUi,  tvpra. 

(b)  Canljitldt.  tfkiiwurti,,  16W.B.. 
93fi;  18  L.  T.  (N.  S.)  527,  C.P.  ; 
yerille  ».  Fine  Aril  and  Oeneral  Im. 
Cu.,  Ltd.  {Id95),  2  Q.  B.  156  ;  64  L.  J. 


6B1  ;  App.  Cas.  (1997),  p.  68. 

(c)  Set  Clark  v,  JfoIyMiw,  3  Q.  B.  D. 
237  :  Bvyal  Aq%uiHum,  Jc.,  Seeitty  t. 
Parliiiuint  (Il:t92),  I  Q.  B.  444. 

(lO  Adamt  T.  OtUridge,  1 T.  L.  B.  84. 

(e)  Vide  Riekardt  v.  RUhardi,  t 
Moo.  k  Rob.  659,  per  Cresswell,  J. 
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its  privilege.    And  so  it  the  extent  of  publicstion  be  beyond  CfiptirXIII. 
the  occasion,  snch  also  ma;  be  evidence  of  malice. 

In  some  cases  the  manner  in  which  the  publication  is  made 
affords  in  itself  strong  evidence  of  malice ;   for  instance,  the 
transmission,  unnecessarily,  of  libellous  matter  by  telegraph,  or 
by  post-card,  when  it  might  have   been   sent  by  letter,  ia 
evidence  of  malice  if).    And  where  the  defendant  assumed  to  Solicitor 
himself  the  character  of  reporter,  and  sent  to  several  news-  ^"^^  "^*** 
papers  reports  of  the  trial  of  a  case  in  which  he  had  acted  as  Ns«<pap«n. 
solicitor  against  the  plaintiff ;  which  reports  contained  matter 
defamatory  of  the  plaintiff;  the  jury  having  found  that  the 
report,  though  fair,  was  sent  with  a  malicious  motive,  the  defen- 
dant was  held  liable  (g).  And  whenever  a  means  more  injurious 
than  necessary  is  resorted  to  for  the  publication  of  defamatory 
matter,  it  affords  evidence  of  malice,  though  the  communication 
be  in  other  respects  privileged. 

Where  the  charge  imputes  incompetency  in  one  particular 
transaction,  evidence  which  does  not  deny  incompetency  in 
that  transaction,  but  proves  general  competency  only,  is  not 
admissible  (k).  Subsequent  acts  may,  however,  indicate  the 
existence  of  motives  on  a  former  occasion  (i). 

Words  spoken  by  the  defendant  on  a  former  occasion,  in  Framiu  pubu- 
relation  to  the  same  transaction,  are  receivable  in  evidence  to  ^da^eo^'' 
show  the  animtis.  80  a  record  in  a  former  action  between  the  HaUce. 
same  parties,  relating  in  substance  to  the  same  slander,  was 
allowed  to  he  given  in  evidence  on  the  part  of  the  plaintiff  (A;). 
And  where  the  defendant  pleaded  the  general  issue,  and  also 
a  plea  under  the  stat.  6  &  7  Vict.  e.  96,  denying  actual 
malice,  and  stating  an  apology  :  on  the  trial,  the  plaintiff,  in 
order  to  prove  malice,  tendered  in  evidence  other  publications 
by  the  defendant  of  and  concerning  the  plaintiff,  some  of  them 
pubhshed  more  than  six  years  before  the  alleged  libel ;  it  was 
held,  that  such  publications  were  admissible  in  evidence  for 
the  purpose  of  showing  that  the  defendant  wrote  the  libel  in 
question  with  actual  malice  against  the  plaintiff({)'  And  it 
was  also  held  in  the  same  case,  that  a  long  practice  of  libelling 
the  plaintiff  might  show,  in  the  most  satisfactory  manner, 
that  the  defendant  was  actuated  by  malice  in  the  particular 

(/)  Williamnii  v.  I'rter,  L.  E.  9  ».  SocdUi,  3  Q.  B.  B. 

C.  P.  393  ;  43  L.  J.  C.  P.  161.  (0  Simpion  T.  R0H1UOH,   18  L,  J. 

(jf)  StrreB.  V.  SimjwiBl,  6  Bl.  D.  63  ;  Q.  B.  73;  ISQ.  B.  611. 

*9L.J.120.  (i)  JflcAwflV.  JAiiw«,3Scott,  699; 

(A)  Brint  t.  BaxalgetU,  3  Ex.  6S3  ;  Symmaiu  -r.  Blake,  1  Moo.  &  Kob.  477. 

18  L.  J.  (N.  9.)  348 ;  but  see  FbujUain  (I)  Barrett  v.  Long,  3  H.  L.  385. 
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CBtFtnnn.  pablieation;  that  it  did  not  take  place  throagh  carelessness 
or  inadvertence ;  and  that  the  more  the  evidence  approached 
to  the  proof  of  a  systematic  practice,  the  more  convincing 
it  was.    The  circnmstances  that  the  other  libels  were  more 
or  less  frequent,  or  more  or  less  remote  from  the  time  of 
the  publication  of  that  in  question,  merely  aSected  the  weight, 
not  the  admissibility,  of  the  evidence  (m). 
inwTtieD  of         The  insertion  of  the  same  libel  in  substance  in  other  news- 
^lil^^^,^^  papers,  is  evidence  of  malice,  although  there  be  counts  in  the 
declaration  to  meet  sach  other  publications  (n).    So  also  where 
a  libel  has  been  published  of  the  plaintiff  in  a  newspaper,  a 
paragraph  subsequently  published  in  the  same  newspaper, 
af&riDing  the  truth  of  the  libellous  matter,  was  held  to  be  ad- 
missible in  evidence  to  show  the  intention  of  the  defendant  in 
publishing  the  libel  declared  on(o). 
Bapatitiou         On  the  trial  of  an  action  against  the  publisher  of  a  monthly 
^D^o'th^     periodical,  for  a  libel  contained  in  it.  Park,  J.,  was  of  opinion 
WJ*'  °^^^"  that  articles  published  from  month  to  month,  alluding  to  the 
brought.         action,  and  attacking  the  plaintiff,  were  admissible  in  evidence 
for  the  purpose  of  showing  the  motive  and  animus  of  tbe 
defendant  (p).      So  also  for  the  purpose  of  showing  malice, 
evidence  may  be  given  on  the  part  of  the  plaiutiff,  of  ttateinenU 
made  by  the  defendant  after  action  brought :  such  as  a  repeti- 
tion of  the  words  complained  of ;  but  evidence  cannot  be  given 
of  words  subsequently  spoken,  if  they  are  such  as  would  be  the 
subject  of  another  action  (q). 
Letters  to  third      Upon  principle,  thespirit  andintention  ofthe  party  piiblish- 
™''™ution»  iiig  ^  ^i*^^!  ^ffi  fit  to  ^  considered  by  a  jury  in  estimating  the 
ot  the  Libel     injury  done  to  the  plaintilT ;  and  therefore,  evidence  tending  to 
prove  it,  cannot  be  excluded  simply  because  it  may  disclose 
another  and  different  cause  of  action.    And  so,  in  an  action  of 
libel,  the  plaintiff,  in  order  to  show  the  animns  of  tbe  de- 
fendant, gave  in  evidence  two  letters  written  by  him  to  third 
parties,  subsequently  to  the  commencement  of  the  action,  one 
of  them  tour  months  after  the  libel  complained  of ;  contain- 
ing substantially  a  repetition  of  the  libel :  it  was  held,  that 
they  were  properly  received  in  evidence ;  although  the  libel 
declared  on  was  free  from  ambiguity :  and  it  was  also  held,  that 

(m)  Barrett  t.  Long,  3  H.  L.  414.  (y)  Chuib  v.   Wettleg,  6   C.  ft   P. 

(n)  DilpgtU  T,  Highlfy,  8  C.  &  P.  436, 

444.  (J)  Defria  7.  Davit,  7  C.  *  P.  112, 

(0)  Banodl  v.  Adkint,  1  M.  k  Or.  per  Tindal,  CJ. 
807  ;  2Sc.N.  R.  11. 
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their  admissibility  was  not  affected  b;  the  lapse  of  time  inter-  CbiftibZIII. 
veniDg  between  the  writing  of  the  respective  letters  :  that  the 
dates  of  the  letters  might  affect  the  value,  but  not  the  admisBi- 
bility  of  the  evidence  (r), 

A  letter  addressed  by  the  defendant  to  the  plaintiff  about  PnblicatioDs 
the  same  period  as  that  when  the  libel  was  published,  and  con-  ^erUKi^ttie 
taining  expressions  Bimilar  to  those  in  the  libel  complained  of,  Ij*^'  "^  <"- 
is  admissible  in  evidence  to  show  quo  animo  the  libel  was  pub-  Uaike. 
liBhed(«).    So  also  evidence  may  be  given  that  handbills,  on 
the  same  subject  as  the  libel,  were  circulated  by  the  defendant 
about  the  same  time  ;  and  that  one  of  them  was  carried  back- 
wards and  forwards  in  front  of  plaintiff's  door  ((). 

Where  the  libel  was  contained  in  a  letter  printed  and  pub-  Obliunted 
lished  in  a  newspaper,  the  manuscript  copy  of  which — in  the  uMiucript 
defendant's  handwriting — was  produced  at  the  trial  for  the  ~°'  *"  ■""" 
purpose  of  proving  publication   by    the    defendant ;  and  it 
appeared  that  the  editor  of  the  newspaper  had  drawn  his  pen 
through  several  passages  which  were  of  a  more  libellous  ten- 
dency than  the  parts  published  in  the  newspaper,  and  did  not 
in  any  degree  qualify  them  :  it  was  held,  that  the  manuscript 
was  receivable  in  evidence,  the  portions  that  corresponded  with 
the  printed  libel  to  prove  the  publication  by  the  defendant, 
and  the  obliterated  matter  to  show  quo  animo  the  libel  was 
published  (u).      But  in  an  action  of  libel  against  the  puhlither 
of  a  magazine,  evidence  that  the  editor  or  writer  (another  per- 
son), was  actuated  by  persona)  malice  against  the  plaintiff,  was 
ruled  inadmissible  {x). 


(r>  Pearlon  y.   Le  Maiire,  «  Scott, 

N.  C.  607  ;  5  M.  &  Gr.  700.  See  also 
2liKlaod  T.  WaUley,  3  C.  Jc  P.  311  ; 
Camfield  v.  Bird,  3  Car.  k  Kir.  56 ; 
Pearee  v.  Ormthy,  I  Moo.  Jc  Bob.  455 ; 
Ssmmant  i.  Blake,  1  Hoo.  &  Bob.  477. 


(0  Tarpley  t.  Blahy,  2  Bcott,  642. 

(()  Bojid  V.  Douglas,  7  Car.  &  P. 
626,  per  Lord  Abinger,  C.B. 

(«)  TarpUy  t.  Blaby,  2  Sc.  6J2. 

(sr)  Robfrtton  v.  Wyld*,  2  Moo.  4; 
Bab.  101,  per  TiDtlal.C.J. 
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SPECIAL  DAMAGE  :    AlO)  EVIDENCE  THEREOF. 


8ubieqve?it  PKblicationM  and  Bepeil- 

ti<m». 
Meature  of  Damagei. 
EciAtnce  of  exUst  of  drcitUUimi  of 

tiM  Libel, 
Payment  into  Court,  effeet  of. 


Damage  hy  inference  of  law. 

Actionable  damage. 

Special  Damage   miut  be  the  direct 

comeqKence  of  the  Slander. 
Ecidenee  ofLoa  of  Cadom,  and  PraJU*. 
Damage,  when  too  remote. 

'.  The  consequence  of  actionable  slander  mnsi;  be  to  occasiou 
some  injury  to  tbe  plaintiff,  either  in  la^r  or  in  fact.  When 
the  immediate  tendency  of  the  slander  is  to  produce  damage  to 
the  individual  of  whom  it  vas  spoken,  it  is  actionable,  though 
no  actual  damage  has  in  fact  resulted  :  damage  by  inference  of 
law  having  arisen ;  as  in  the  case  of  libel ;  which  tbe  law  con- 
siders to  be  so  deliberately  mischievous  in  tendency,  and 
injurious  in  consequences,  aa  to  confer  a  substantive  right  of 
action  although  no  specific  loss  or  damage  can  be  proved :  and 
80  also  in  the  case  of  slander  where  the  words  affect  the  plain- 
tiff in  his  office,  profession,  trade,  or  business ;  or  where  they 
imputeto  the  plaintiff  the  commission  of  an  indictable  offence. 
I  Actionable  damage,  is  such  as  affects  either  rights  already 
acquired,  or  prevents  the  acquisition  of  some  further  benefit 
or  advantage.  Where  the  plaintiff  has  been  wrongfully 
charged  with  the  commission  of  some  indictable  offence,  if  the 
imputation  rests  as  a  bare  charge,  not  officially  made  in  the 
usual  course  of  a  criminal  proceeding,  the  accused  baa  a  right 
to  consider  aa  special  damage,  the  expense  and  labour  to  which 
he  is  put  for  tbe  purpose  of  manifesting  his  innocence.  As  in 
a  case  where  the  plaintiff,  in  consequence  of  an  insinuation 
that  he  was  guilty  of  murder,  was  obliged  to  have  an  inquest 
taken  on  the  body  of  the  deceased  (a). 
Hindranoo  In  general  wherethe  plaintiffis  hindered  by  themerewrong- 

^"tTlrfer-  '"'  ^'^^  °^  '^^  defendant,  from  succeeding  to  any  preferment, 
meni.  benefit,  or  advantage  ;  he  may  maintain   an  action  for  the 

special  damage.     As  if  a  patron  intend  to  present  a  divine 
to  a  benefice,  and  the  defendant  say  of  him  "He is  aheretic"; 

(a)  Peahe  r,  Oldham,  Oowp.  277  ;  per  Lord  Hansfield,  CJ. 
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or  a  "  bastard";  tor  which  reasoD  the  patron  refases  to  present  Chi»mbSIV. 
faim     and    he    thereby    loses     preferment,    an    action     is 
maintainable  (b). 

And  where  the  defendant  represented  to  a  third  party,  that  Hindrance  »itd 
he  bad  a  lien  on  certain  goods  then  in  the  posBesaion  of  sach  ^^^ 
third  party,  and  that  the  plaintiff  was  in  embarrassed  circum- 
stances,  and  thereby  prevented  the  delivery  of  the  goods  to  the 
plaintiff;   it  was  held,  on  demnrrer,  that   the   declaration 
discloeed  a  good  cause  of  action  (c). 

In  an  action  by  a  surgeon  and  accouchear  for  slander  Uw  of  Offic«, 
imputing  to  him,  in  words  spoken  to  D.,  that  a  female  servant  ^^Xmeni 
had  a  child  by  him  ;  whereby  (as  special  damage)  D.  woald  not 
employ  him  as  an  accoucheur  to  attend  his  wife  :  it  was  held, 
that  the  plaintiff's  damages  were  not  limited  to  the  mere  loss 
of  the  tee  for  attending  D.'s  wife  in  her  confinement ;  that  the 
jury  might  give  damages  in  respect  of  the  loss  ot  business 
arising  directly  from  the  slander  spoken  by  the  defendant  to 
D. ;  but  that  he  was  not  entitled  to  sach  general  damages  ns 
might  be  supposed  to  have  arisen  from  repetitions  of  the 
slander  by  other  persons  {dj. 

The  loss  of  particular  customers  by  a  tradesman  in  conse-  Lom  of  Custom 
quence  of  slander,  is  an  actionable  special  damage  (e).  To'"^*^*" 
publish  of  a  trader  any  statement,  whether  a  slander 
or  not,  the  natural  tendency  and  consequence  of  which  is 
to  deter  customers  from  dealing  with  him,  is  actionable, 
if  followed  by  special  damage ;  such  as  a  general  loss  ot 
custom  (/). 

In  an  action  for  the  publication  in  a  newspaper  of  a  malicious  Oanena  low  ol 
falsehood  concerning  the  plaintiff's  business ;  the  words  pub-  ''"*"'*"■ 
Hshed  were  not  actionable  per  te,  nor  were  they  defamatory 
of  the  plaintiff,  but  they  were  such  as  had  a  tendency  to  injure 
him  in  his  business;  it  was  held,  that  evidence  of  a  general 
loss  ot  business  if  shown  to  have  been  the  direct  and  natural 
consequence  of  the  publication  of  the  falsehood  alleged,  was 
admissible  in  support  ot  the  action  {g). 

And  in  an~  action  for  slander  of  the  plaintiff  as  an  innkeeper. 
proof  of  a  general  loss  of  custom  is  sufficient  to  sustain  the 

(*)  Sir  J.  Taihitrgh  t.   Day,  Cro.  831  ;  Bui.  N.  P.  7  ;  1  Lev.  140  ;  Bate- 

Jac.  -181.  man  and  vAfe  t.  Lyall  and  wife,  7  C.  B. 

(c)  Sreen  ».  Buttuit,  2  C.  M.  &  B.  (N.  S.)  638. 

707.  (/)  -K"*'"?  T.  SmUh.  1  Ex.  D.  91  : 

(,d)  Duxom  T.  Smith.,  5  H.  i;  N,  451  ;  46  L.  J.  881,  per  Kelly,  L.C.B. 

29  L.  J.  Ei.  125.  (s'i  Batelifft    t.    Beam    (1892),    2 

(«)  Barron   1.   Gihbum,  Lord  Ba}',  Q.  B.  S21 ;  61  L.  J.  G3fi. 
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Diminntion  ii 

TForahipptn 
ftt  ft  ChRpel. 


character  from 
impntaitioas  of 
nncbutlty,  or 
adaltery. 


Ldu  of  the 
htnpitalitjF  of 
friends. 


action,  without  naming  particular  onstomers  (A).  But  in  an 
action  b;  a  dissenting  minister  for  Blander  of  him  in  his  office 
as  such,  a  diminution  in  the  number  of  worshippers  at  the 
chapel  where  he  officiates,  is  not  alone  sufficient  evidence  of 
special  damage ;  there  being  no  evidence  that  the  plaintiff  lost 
any  emolument  thereby  (i). 

Prior  to  the  "  Slander  ol  Women  Act,  1891,"  words 
imputing  UDchastity  to  a  woman,  whether  married  or  single, 
were  not  actionable  unless  some  specific  damage  could  be 
proved ;  or  unless  the  imputation  was  published  in  writing  (k) : 
the  suffering  party,  whose  peace  of  mind  had  been  destroyed, 
or  whose  prospects  had  been  ruined,  had,  in  such  cases,  do 
remedy  (Q.  But  now  it  is  enacted,  that  words  spoken  and 
published,  after  the  passing  of  that  Act,  which  impute  unchas- 
tity  or  adultery  to  any  woman  or  girl,  shall  not  require  special 
damage  to  render  them  actionable  (m). 

Loss  of  marriage  seems  always  to  have  been  considered  a 
temporal  damage  (m).  In  Matthews  v.  Crass  (o),  which  was  an 
action  for  words  occasioning  loss  of  marriage ;  after  verdict 
for  the  plaintiff,  it  was  urged,  on  motion  la  arrest  of  judgment, 
that  this  was  the  first  case  where  loss  of  marriage  was  ever 
laid  for  words  spoken  of  a  man,  and  therefore  was  nob 
warranted  by  Ann  Davis's  case  (p).  But  the  court  conceived 
it  to  be  immaterial,  in  case  of  loss  of  marriage,  whether  the 
plaintiff  be  a  man  or  a  woman. 

Prior  to  the  statute  of  1891  (supra),  the  judges  from  time  to 
time,  frequently  expressed  regret  at  the  state  of  the  law  whereby 
verbal  imputations  of  unchastity  upon  women  were  not  action* 
able  without  proof  of  special  damage  (<2)-    In  many  cases. 

Ireland,  by  23  &  21  Vict,  c,  32. 

(m)  64*55  Vict,  c.'il. 

(s)  Darit  v.  Gardiiur,  4  Co.  18 ; 
Poph.  3ti ;  1  KoU.  Rep.  94,  35,  lOH  ; 
Ho.  400  ;  Cro.  Oar.  155 ;  case  of  Sir 
C,  Oerald'B  lailiff ;  Bull  N.  P.  7  ;  Vin. 
Abr.  Ac.  on  Cage  for  Words  (D.  a), 

(p)  Cro.  Jac  323. 

ip)  4  Co.  16. 

(f )  Oreara  t.  Blawhtt,  Salk.  696 ; 
6  Hod.  148  :  12  Mod.  106  ;  8  Will.  3  ; 
Wdby  V.  JilttoH,  8  C.  6.  142  ;  IS  L.J. 
C.  P.  320 ;  Eiaght  v.  Gihbl,  1  A.  &  E. 
43  ;  3  Nev,  &  Maa.  4G9  ;  Lynch  v. 
KniglU  and  wifi,  S  H.  L.  593  ;  Raberlt 
and  viift  V.  Robert;  33  L.  J.  Q.  B. 
250  ;  e  B.  &  e.  384. 


(A)  Eraiu  T.  Harriei,  1  H.  &  N. 
2.-.+  ;  26  L.  J.  Kx.  SI.  See  alw  Rvu 
T.  6'™re»,  5  M.  &0r.  613. 

CO  Hopuiood  T.  Thorn,  19  L,  J.  C.  P. 
94  ;  H  C.  B.  293, 

(i)  Knight  1.  Gibhi,  t  A.  &  E.  43 ; 
3  N'er.  &  Man.  469  ;  Wilby  y.  EUton, 
a  C.  B.  142  ;  18  L.  J.  C.  P.  320 ; 
BobeHi  and  hj-.  t.  Bol^ti,  33  L.  J. 
U-  B.  249  ;  5  B.  &  S.  384. 

(/)  Formerly  proceedings  migbt  be 
instituted  iu  the  Ecclesiastical  Con rU, 
which  bad  the  power  t«  paniBh  ofFen- 
ders  for  tbia  species  of  defamation  ; 
the  jnriBdiction,  bowerer,  of  those 
coarts  in  guitu  for  defamation  was 
taken  awa;  by  Btatai«,  in  England, 
by   18   ft    19  Viet  c.   41  -,   and,    in 
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however,  the;  manifested  a  desire  to  administer  every  relief  in  Cbiitbb  XIT. 
their  power  to  plaintiffa  of  this  description,  bo  that  the  moat 
trifling  loss  sostained  in  consequence  of  such  slander,  as  of  a 
dinner  or  other  hospitable  bat  gratuitous  entertainment  (r)  was 
held  sufficient  special  damage  to  entitle  the  party  to  her 
action  (»). 

A  mere  apprehension  of  ill  consequences  cannot  constitute  ProgpwtiTe  or 
a  special  damage ;  so  that  it  has  been  held  to  be  insuflBcient  for  j^™^**^ 
the  piaintifF  to  allege,  that  in  consequence  of  the  words,  discord 
happened  between  him  and  bis  wife,  and  he  was  in  danger  of  a 
divorce  (t).  Or,  to  say  he  lost  the  afTection  of  his  mother,  who 
intended  him  £100  (u).  But  in  an  action  for  libelling  a 
copartnership ;  Cresswell,  J.,  ruled  that  the  jury  might  take 
iato  consideration  in  estimating  the  damages  to  which  the 
plaintiffs  were  entitled,  the  prospective  injury  which  might 
accrue  to  the  partnership  from  the  defendant's  act  (x). 

As  to  how  the  special  damage  must  he  connected  with  the  Specif 
slander  in  order  to  consUtiite  a  ground  of  action.     Where  the  b«  c^c^ 
damage  actually  done  is  the  gist  of  the  action,  the  character  of  y'''.*''" 
the  acts   themselves  which  produce    the  damage,  and  the  ' 

circumstances  under  which  those  acts  are  done,  must  regulate 
the  degree  of  certainty  and  particularity  with  which  the 
damage  done  ought  to  be  stated  and  proved  (y). 

The  rule  appears  to  be,  that  the  damage  must  be  the  natural,  and  be  Uw 
and  di?'ect  or  reasonable  consequence  of  the  wrongful  act.     So,  ^,^  oodm- 
where  the  defendant  asserted  that  the  plaintiff  had  cut  bis  quenca  at  th« 
master's  cordage ;  upon  which  the  master  discharged  him,  ^'""^        ' 
though  be  was  nnder  an  engagement  to  employ  him  tor  a 
term.    It  was  held,  that  the  discharge  was  not  a  ground  of 
action ;  that  the  special  damage  must  be  the  natural  and  legal 
consequence  of  the  words  spoken  (z). 

The  damaee  must  be  attributable  wholly  to  the  words ;  and  «nd  wholly 

.  ,    ^,  a  iL-   J  u       aWnbuUble  to 

80  where,  m  consequence  oi  the  words,  a  tnird  person  oas  the  worda. 
refused    to  perform  a  contract  previously  made  with  the 
plaintiff,  and  which  he  was  ia  law  bound  to  perform,  no  action 

(r)  Xoor*  T.  Mmgker  (in  Error),  1  (•)  Car.  I  ;  1  Com.  Dig.  tit.  Defam. 

Tannt.  89.  D.  30. 

(»)  Dariei  and  wife  v.  Salimoii,  41  (*)  &regoryaiida?uth€rt.WiUiainl, 

L.  J.  Q.  B.  10 ;  20  W,  B.  167  ;  HartUy  1  Car.  &  Kir.  668.    And  see  Ingram  v. 

T.  SerriMg,  8  T.  B.  130  ;  Mltofi  and  lawton,  6  Bing.  N.  C.  212. 

ttift  V.  Allf-p,  5  H.  &  N.  534 ;   29  Cff)   V'^  RaUlifft  v.  Eta*!  (1892), 

L.  J.  Ex.  316.  2  Q.  B.  632. 

(0  1  Roll.  54.  (:)  yieari  v.  WiieoeJa,  8  East,  1. 
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CBtfTtt  XIY.  ig  maintainable ;  for  the  plaintiff,  in  sach  case,  is  entitled  to 
a  compensation  for  the  non-performance  of  the  contract ;  and 
were  he  allowed  to  maintain  his  action  for  the  slander,  he 
would  receive  a  double  compensation  for  the  same  injury; 
Srst,  against  the  author  of  the  slander  ;  and  secondly,  against 
the  person  who  had  refused  to  perform  his  agreement  (a).  It 
has,  however,  been  ruled,  that  the  wrongful  refusal  of  a  third 
party  to  fulfil  a  contract,  may  give  a  right  to  special  dam^e 
for  a  slander,  if  such  refusal  be  the  probable  consequence  of 
the  utterance  of  the  slander  (6). 
m"  hirah'  Where  the  plaintiff  was  a  candidate  for  election  to  a  London 

ol  a  Clnb.  club ;  and  apon  a  ballot  of  the  members  was  not  elected :  a 
meeting  was  afterwards  called  to  consider  a  proposed  altera- 
tion of  the  rules  as  to  the  election  of  members :  the  defendant 
said  of  the  plaintiff  that  "  his  conduct  was  so  bad  at  a  club  in 
Australia  that  a  round  robin  was  signed  urging  the  committee 
to  expel  him."  In  an  action  of  slander,  alleging  that  the 
defendant  thereby  "  induced,  or  contributed  to  induce,  a 
majority  of  the  members  of  the  London  club  to  retain  the 
regulations  under  which  the  plaintiff  had  been  rejected,  and 
thereby  prevented  him  from  again  seeking  to  be  elected  to  the 
club  " :  it  was  held,  on  demurrer,  that  the  claim  disclosed  no 
cause  of  action ;  for  the  words  were  not  actionable  in  them- 
selves, and  the  allegation  of  damage  was  too  remote  and  was 
not  the  natural  or  probable  consequence  of  the  words  spoten  (c). 
And  Bowen,  L.J.,  in  the  course  of  his  judgment,  observed  : — 
"  I  do  not  say  that  if  the  defendant,  by  speaking  the  words 
complained  of,  had  actually  prevented  the  election  of  the 
plaintiff,  the  latter  might  not  have  had  a  cause  of  action. 
Possibly  the  membership  of  a  club  may  be  a  matter  of  temporal 
advantage,  and  the  deprivation  of  it  may  be  an  injury  or 
damage  of  which  the  law  will  take  cognizance"  (t^.  If  the 
damage  alleged  be  not  the  natural  consequence  of  the 
words  spoken,  it  will  be  too  remote  to  support  the  action  (e). 
Flaintiffcumot  The  plaintiff  having  once  recovered  damages  in  an  action 
dftmages  For  f^^f  words,  cannot  afterwards  recover  an  ulterior  compensation 
same  words,  for  any  logg  Bubsequeutly  resulting  from  the  same  words  (/). 
Where   the  plaintiff,  knowing  the  defendant's  sentiments. 


(a)  Marrit  v.   LangdaU,  2  I 


407  ;  82  L.  J.  277. 


Pul.  284.  id)  Ibid.,  11  Q.  B.  D.  416. 

(ft)  Siiciai  Franfaue  da  Aiphaltet  («)  Sfitai^  v.  Hughei  (I»lM),  1 

T.   Farrell,   1    Cab.   S    El.  563,  per  138. 

Huddleston.  B.  {/)  Ball.  N.  P.  7. 

(c)  Chaml>eTlaiity.Boyd,\\  (i.KD. 
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procures  the  publication  of  that  from  which  damage  results,  Cbipmb  Xiv. 
he  will  not  afterwards  be  at  liberty  to  ascribe  his  loss  to  the 
defendant's  act,  but  be  considered  as  the  voluntary  anthor  of 
the  mischief  which  followa  (g). 

A  company's  report  containing  imputations  on  the  plaintiff.  When  oomiiua 
as  manager,  was  issued  to  the  shareholders :  the  defendants  b^^i^.' 
afterwards  published  it  in  a  newspaper;  it  was  ruled  by 
Wightman,  J.,  that  although  privileged  as  regards  the  share- 
holders, it  was  not  so  in  respect  of  the  publication  in  a 
newspaper :  yet  if  the  latter  publication  was  made  bond  fide, 
and  without  malice,  the  jury  would  be  justified  in  giving 
merely  nominal  damages  (h). 

In  GonsoUdated  actions,  under  the  Law  of  Libel  Amend*  CooiciiiUted 
ment  Act,  1888  (i),  the  jury  are  required  to  aBsesB  the  'hole  ^!"^^j^^ij^ 
amount  of  the  damages  (if  any)  in  one  sum,  but  a  separate  at  damages 
verdict  must  be  taken  for,  or  against,  each  defendant,  in  the 
same  way  as  if  the  actions   consolidated    had  been  tried 
separately  ;  and  if  the  jury  find  a  verdict  against  the  defen- 
dant or  defendants  in  more  than  one  of  the  actions  so  con- 
solidated, they  must  apportion  the  amount  of  damages  which 
they  have  so  foand  between  and  against  the  said  last-mentioned 


Evidence   of  Special  Damage. — Where   special   damage   is  The  Spscul 
essential  to  the  action,  the  plaintiff  must  prove  it  according  to  J^^Xo^direet* 
the  allegations  in  his  Statement  of  Claim  (A:),    It  must  be  couEeqneDee  o 
shown  that  the  damage  alleged  and  proposed  to  be  proved,    '     "  *^' 
was  the  natural  and  immediate  consequence  of  the  slander  (I). 
The  general  rule  is,  that  no  evidence  of  special  damage  is 
admissible,  unless  it  be  averred  in  the  pleadings. 

Where  the  words  are  in  themselves  actionable,  no  proof  of  Wheie  the 
special  damage  is  necessary  (m),  although  such  be  alleged.  ^^^^ 
Bnt  the  plaintiff  cannot  in  that  case,  any  more  than  where  P^  "■ 
the  special  dam^e  is  the  gist  of  the  action,  give  evidence  of 
any  consequential  damage,  which    is    not    alleged    in    the 
claim  (n).     And  where  special  damage  is  alleged  in  the  Claim, 
it  must  be  proved  as  laid  (o). 

O)  3  B.  &  p.  692 ;  5  Esp.  B.  15.  Saddon  v.  Zott,  15  C.  B.  *11. 

(A)  Darii  t.  Cutbuih  atid  oiher*.  1  (m)   Ingram    v.  Laicton,    6    Bing. 

F.  tF.  487.  N.  C.  212;  Tripp  y.ThMHat,^^. It  C. 

(i)  31  t  52  Vict.  c.  64,  a.  5.  427. 

(J)   Ward  V.   Week;  7  Bing.  211  ;  (n)  Geare  v.  Brittnn,  B.  N.  P.  7. 

Sr«rry  v.  Foreman,  2  C.  &  P.  592.  (n)  Hopwoed  y.  Tkirrrt,  8  C.  B.  293  ; 

(Z)  KTtight  T.  Oihhi,  1  A.  &  E.  43  ;  19  L,  J.  C.  P.  94. 
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CBiFTik  XIT.     It  is  always  necessary  to  show  in  what  manner  the  plain* 

It  moit  be       tiff's  character  could  suffer  from  an  alleged  libellous  imputa- 

■■■""  '»'''*'  tion.     So  in  the  case  of  a  Roman  Catholic  priest  accused  ol 

Pabiicatiaa  u  imposing  cruel  penance  on  a  Koman  Catholic  subject,  it  most 

injnnou.        j^^  shown  what  course  it  was  competent  for  the  priest  to 

pursue  in  imposing  penance  ;  and  how  the  enjoining  of  the 

alleged  cruel  penance  wonld  affect  the  character  of  a  Roman 

Catholic  priest  (p). 

The  DuDBga        The  law  does  not  require  that  the  special  damage  resulting 

a!f>^el^ry  ^™  *  slauder,  should  be  the  neceisary  consequence  arising 

conieqaence.    from  the  Qtterauce  of  the  words ;  it  is  sufBcient  if  it  be  the 

direct,  natural  or  probable  consequence  or  effect  (q). 
Bridenea  of         The  loss  of  a  customer  is  special  damage,  although,  if  the 
yen^  loM  of  dealing  had  taken  place  with  such  customer  it  wonld  have 

been  a  losing  transaction  (r). 
oigentrat  lou     In  an  action  of  slander,  alleging  that  the  plaintiff  in  conse- 
^CaBtom  or    qugngg  of  the  skuder,  lost  his  customers  ;  it  was  formerly  the 
rule  that  he  could  not  give  in  eridence  the  loss  of  any  whose 
names  were  not  specified  in  the  declaration  (s).    That  doc- 
trine has  however  been  virtually  overruled ;  and  it  has  been 
held  in  recent  eases,  that  in  an  action  for  slander  of  the  plain- 
tiff in  his  trade  or  business,  it  is  sufficient  to  allege  and  prove 
as  special  damage  resulting  from  the  slander,  a  general  loss  of 
custom,  without  specifying  the  names  of  the  customers  who 
ceased  to  trade  or  do  business  with  him  (t). 
EHdeoM  as  to     In  estimating  the  damage  for  a  libel  published  of  a  man  in 
exb!ni!!f^      the  way  of  his  business,  the  jury  must  have  some  evidence  as 
to  the  nature  and  extent  of  the  business  carried  on  by  the 
plaintiff ;  for  the  same  amount  of  damages  ought  not  to  be 
given  in  a  case  where  the  plaintiff's  business  is  small,  as 
where  it  is  large  (»)■ 
n     Where  the  defendant  hbelled  a  performer  at  a  place  of 
public  entertainment,  in  consequence  of  which,  from  the  fear 
of  being  biased,  she  refused  to  sing ;  and  the  plaintiff  (the  pro- 
prietor) alleged  as  special  damage,  that  his  oratorios  had  in 

(_p)  Heariw  t.  Staietll,  12  A.  &  E.  ((>  Braiu  t.  BarrU;   1   H,  &   N. 

719.  261  ;  26  L.  J.  Ex.31  ;  DixOHt.  Smith, 

(j)  Lynch  r.  Knight  and  wife,  9  6  H.  &  N.  4G1  ;   29  L.  J.  Ex.  12S ; 

H.  &  L.  e91  aadsas.  Siding  v.  SmUh,  1  Ex.  D.  SI  ;  45 L.  J. 

(r)  Stores  *■  Challaitd/i,  8  C.  &  P.  281;  arfWJ/e  v.  i^ajtf  (1892),  3Q.  B. 

234,  per  Lord  Denmao,  C.J. ;  and  see  624  ;  61  L.  J.  SSii. 

Batemaii  and  uri/e  v.  Lgall  and  «i/e,  (a)  Ingram  v.  Lawmm,  6  BIng.  N.  C. 

7  C.  B.  (N.  S.)  638.  212. 

(t)  HaHley  v.  Herring,  8  T.  R.  130. 
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eooBequence  been  more  thinly  attended ;  it  waa  ruled  that  the  chaftkh  zit. 
inJDry  was  too  remote,  and  that  it  did  not  appear  but  that  the 
refusal  to  perform  arose  from  some  groundleBs  apprehension, 
or  from  caprice  or  indolence  (;i:). 

Where  the  action  was  for  slander  spoken  of  the  defendant 
on  the  Boyal  Exchange,  in  his  business  of  a  captain  in  the 
merchant  service ;  and  it  was  alleged,  that  by  reason  of  the 
slander,  divers  persons  (naming  them)  "  who  would  otherwise 
have  retained  and  employed  the  plaintiff  declined  and  refused 
to  do  BO " ;  the  evidence  showed  that  other  persons  would 
have  recommended  the  plaintiff,  and  that  the  persons  named 
in  the  declaration  would  have  employed  him  on  such  recom- 
mendation. It  was  objected  that  the  special  damage  was  not 
proved  as  laid ;  that  the  persons  alluded  to  did  not  reftae  to 
employ ;  that  it  was  true  they  did  not  employ,  but  that 
was  not  on  account  of  the  slander,  but  on  the  ground 
of  the  noD-recommendation ;  and  Best,  C.J.,  allowed  the 
objection  (y). 

Upon  principle,  the  t^rii.  and  intention  of  the  party  pub- Eridence  of 
lishing  a  libel  are  fit  to  be  considered  by  a  jury  in  estimating  ^1^^^'*  f^ 
the  injury  done  to  the  plaintiff;  and  evidence  tending  to  prove  the  defauer. 
it,  cannot  be  excluded  simply  because  it  may  disclose  another 
and  different  cause  of  action  {z). 

Therefore  either  party  may,  with  a  view  to  the  damages,  Kridence  of 
give  evidence  to  prove  or  disprove  the  existence  of  a  malicious  ™^^^^ 
motive  in  the  mind  of  the  publisher  of  defamatory  matter. 
But  if  the  evidence  given  for  that  purpose  estabhsh  another 
cause  of  action,  the  jury  should  be  cautioned  against  giving 
any  damages  in  respect  of  it.    And,  if  such  evidence  be  offered 
merely  for  the  purpose  of  obtaining  damages  for  such  subse- 
quent injury,  it  will  be  properly  rejected  (o).    But  it  will  be  DamageB  to 
no  misdirection  if  the  judge  omit  telling  the  jury  not  toJ^|^„°'„t 
give  damages  in  respect  of  a  pubhcation  subsequent  to  the  pubiicstiaiu ; 
libel  (fr). 

In  an  action  of  slander,  the  plaintiff  in  showing  special  trad  rapeti- 
damage  must  confine  bis  proofs  to  the  evidence  of  persons  who  *^'"' 
heard  the  defendant  speak  the  words  (c).    For  repetitions  by 

(r)  Athley  T.  JIarrum,  1  Eep.  C.  (a)  Ibid.  S  U.  &  Q.  TOO ;  6  Scott, 

48,  per  Lord  Kenjon,  CJ.  K.  B.  SOT. 

(y)  -Sfarry   t.  Fwcmnn,  2  C.  &  P.  (ft)  Darby  v.  Oateley,  1  H.  &  N.  1  ; 

5M;  tKeaiaoHvey  t.  Felton,  11  C.  B.  25  L.  J,  Ei.  228;  Goiliny.  G'rry,  J 

(N.  8.)  H2 ;  31  L.  J.  C.  P.  106.  M.  &  G.  312  j  8  Scott,  N.  B.  21. 

(r)  iVjirwn  T.  U  Maitre,  6  M.(t  G,  (c)  Rtaherfard  y.  Eratu,  4  C.  4  P 

720.  74. 
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Cbiptbr  XIV. 


Jorj  maf  take 
defsnd&nt'a 
condnct  into 
coDudentioD. 


AggnTfttion  of 
damageB  by 
piMoC 
inatificKtion. 


ciTcuUtion  at 
tlie  libel  11107 
b«  pioied. 


a  third  party  who  beard  the  defendant  speak  them,  the  defen- 
dant is  not  liable  (d). 

In  the  case  of  libel  there  is  no  measure  that  can  be  called 
a  legal  measure  as  to  the  damages :  the  jury  have  to  consider 
the  conduct  of  the  parties  (e) ;  and  are  entitled  to  look  at  the 
whole  conduct  of  the  defendant,  from  the  time  of  the  publica- 
tion of  the  libel  down  to  the  time  of  giving  their  verdict. 
They  may  consider  what  his  conduct  has  been  before  action, 
after  action,  and  in  Court  during  the  trial  (/). 

The  jury  may  take  into  consideration  the  nature  of  the 
imputation,  how  it  has  been  made,  and  how  persisted  in  down 
to  the  time  of  ttie  verdict.  The  defendant's  conduct,  in 
putting  a  justification  on  the  record  which  he  does  not  attempt 
to  prove  and  will  not  abandon,  may  be  considered  as  evidence 
of  malice  and  an  aggravation  of  the  injury  (p).  And  where 
the  defendant,  at  the  trial,  abandoned  his  plea  of  justification 
and  apologized  for  it ;  it  was  held,  that  the  apology  and 
abandonment  came  too  late;  and  that  the  jury  might,  in 
estimating  the  damages,  consider  the  fact  of  the  defendant 
persisting  in  the  truth  of  his  imputation  by  patting  such  a 
plea  on  the  record,  and  only  abandoning  it  at  the  last 
moment  (A). 

And  where  counsel  for  the  defendant,  in  an  action  of  Ubel, 
cross-examined  the  plaintiff  with  a  view  of  showing  that  he 
had  been  guilty  of  the  crime  of  which  he  had  been  acquitted, 
Cockbum,  L.C-J.,  directed  the  jury  that  such  was  an  aggra- 
vation of  the  libel ;  and  that  the  damages  must  follow  the 
aggravation  (i). 

Where  the  libel  complained  of  is  published  in  a  newspaper, 
evidence  may  be  given  to  show  the  extent  of  the  circulation  of 
the  newspaper,  and  consequent  injury  to  the  plaintiff;  by 
proving  that  copies  of  it,  containing  the.  libel,  have  been 
gratuitously  circulated  in  the  neighbourhood  in  which  the 
plaintiff  resides;  though  it  be  not  shown  that  such  copies 
were  sent  by  the    defendant,    the  publisher  (k).    And    in 


(rf)  Ward  V.  Weeki,  7  Bing.  311  ; 
4  M.  &  P.  796 ;  TaaHicUfe  v.  Moa;  3 
C.  t  Kir,  83 ;  Dixon  v.  SmUh,  6 
H.  t  N.  451 ;  29  L.  J.  Ei.  125 ; 
Clarke  v.  Morgan,  38  L.  T.  351. 

(r)  Per  Lord  BuBsell,  L.C.J.,  in  Jk^ 
Sritah  Empire,  ^e.  (.'o.  v.  Linotype 
Co.,  Ltd.,  14  T.  L  K.  265. 

(/)  Pratd  T.  Graham,  24  Q.  B.  D. 


63,  55  ;  69  L.  J.  230. 

{g)  Simptmi  y.  Sobiiwii,  12  Q.  B. 
513. 

CA)  Warwitk-r.F<ntilua,121ii.li.W. 
607. 

(0  SUk  Allah.  Bey  t.  W/tiie/iiirtt 
asd  another,  IR  L.  T.  (N.  S,)  615. 

(*)  GatkereoU  v.  Miall,  15  M.  &  W. 
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directang  the  jury  as  to  damages,  it  ia  not  necessary  to  caution  <^ 
them  aa  to  the  injury  sustained  by  telling  them  to  take 
into  consideration  the  fact  that  one  publication  only  liaa  been 
proved ;  and  that,  a  mere  sale  of  the  libel  to  the  plaintiff's 
agent  (/). 

Under  the  Libel  Act.  1848  (6  &  7  Vict.  cap.  96,  sec.  2),  Pajmantinto 
damages  might  formerly,  under  certain  conditions  therein  """^'  °  "^  ' 
stated,  be  paid  into  court.  But  it  was  held  that,  where  the 
plea  under  that  section  was  not  proved  at  the  trial,  the 
damages  should  be  assessed  wholly  irrespective  of  the  amount 
paid  into  court  (in),  and  without  considering  that  payment  in 
any  way  as  an  admission  of  liability  (n).  So  much  of  the 
section,  however,  as  related  to  the  payment  into  court,  is  now 
repealed :  consequently  those  cases  are  no  longer  law.  A 
d^endant  by  paying  money  into  court  in  actions  of  slander 
and  libel,  now  admits  the  claim,  or  cause  of  action,  in  respect 
of  whieh  the  payment  is  made.  And  he  cannot,  with  a  pay- 
ment into  court,  plead  a  jnsti&cation  to  the  same  libel,  nor  a 
defence  denying  liability  (o).  But  where  a  defendant  pleaded 
a  statutory  defence  under  the  Libel  Act,  1843,  s.  2,  to  the 
«£Eect  that  the  libel  was  published  without  actual  malice  and 
without  gross  negligence,  an  apology  and  payment  into  court 
of  £5 ;  and  the  jury  found  that  the  libel  was  published 
without  actual  malice  but  not  without  gross  negligence,  and 
that  the  apology  was  sufficient ;  and  they  assessed  the  damages 
at  £5 :  it  was  held,  that  the  defendants  were  not  entitled  to 
avail  themselves  of  the  payment  into  court,  and  that  the 
plaintiff  was  entitled  to  judgment  (p). 

Where,  in  an  action  of  libel,  the  defendant  paid  money  into  Pajment  into 
court  in  satisfaction ;  and  without  denying  liability :  the  plain-  ^°^in^'"'°"* 
tiff  proceeded  with  the  action,  but  did  not  take  the  money  out  liatiiiiy. 
of  court.    Meanwhile  the  defendant  died :  it  was  held  that  the 
defendant's  executors  were  not  entitled  to  have  the  money 
paid  out  to  them  ;  but  that  the  plaintiff  was  entitled  to  it  {q). 

Where  there  is  more  than  one  libel  alleged  in  the  statement  Parmeat  in, 
of  claim,  or  where  the  libels  are  divisible,  the  defendant  is  at  ^''dWi^bu''' 
liberty  to  plead  justification  to  one  or  more  of  the  charges,  I'beis. 
and  as  to  the  other  or  others,  may  pay  money  into  conrt ;  but 

(0  I>ulie  ufBmmwiek  v.  Ilarmer,  («)  E.  S.  C,  Ord.  XSII.  r.  I. 

14  Q.  B.  189.  (p)  Oxley  \.Wilket a.?idothen,i\  k., 

(m)  LafantY.SmUhti  H.&N.IdS.  (IBOS)  2  Q.  B.  56. 

(h)  Jiiiiei  V.  Macitie,  L.  B.  3  Bi.  1  ;  (j)  Broion  t.  Feeney,  1  K.  B.,  (I9CHi) 

37  L.  J.  Ei.  1.  C.  A.  .■.H3. 

F.S.  Q 


coy  Google 


8LANDBR  AND  LIBEL. 


Where  moner 
paid  into 
Court,  and 
jnij  find 
Terdiot  for  & 
farthing  only. 


CHirwH  XIV.  ^tj)  regard  to  the  payment  into  court,  he  nmat  diatlnctly 
specify  as  to  which  of  the  charges  alleged  in  the  atstement  of 
claim  the  payment  into  court  is  made ;  otherwise  the  whole 
defence  will  be  struck  out  as  embarrassing  (r). 

Where  the  action  was  for  damages  in  respect  of  three  libels 
published  in  a  newspaper ;  as  to  two  of  which  the  defendants 
justified  ;  but  as  to  the  third,  they  pleaded  an  apology  nnder 
the  Libel  Act,  1848.(6  &  7  Viet.  cap.  96,  sec.  2),  and  payment 
into  court,  under  8  &  9  Vict.  cap.  75,  sec.  2,  of  £50  by  way  of 
amends :  at  the  trial  the  jury  found  a  verdict  for  the  plaintiff 
on  all  the  libels,  with  one  farthing  damages  in  respect  of  each. 
Upon  this  verdict,  both  plaintiff  and  defendant  having  claimed 
the  £50,  Wills,  J.,  reserved  the  case  for  further  consideration, 
when  he  held,  that  notwithstanding  the  verdict  for  one  farthing 
only,  the  plaintiff  was  entitled  to  an  order  for  the  payment 
oat  to  him  of  the  £50 ;  and  that  Ord.  XXII.  r.  22,  did  not 
operate  bo  as  to  deprive  the  plaintiff  of  his  right  to  the  mone; 
paid  into  court  (s).  But  in  a  subsequent  ease  (an  action  ot 
slander)  in  which  the  defendant  paid  £5  into  eonrt  nnder  the 
E.  S.  C.  (supra),  the  jury  having  found  a  verdict  for  the  pUin- 
tifi,  with  a  farthing  damages ;  the  judge  ordered  (t)  the  mone; 
paid  into  court,  lees  one  farthing,  to  be  paid  out  to  the 
defendant :  and  the  Court  of  Appeal  upheld  the  order  (u). 

Where  the  defendant  has  suffered  judgment  by  defanlt,  it  is 
not  incumbent  on  the  plaintiff  to  adduce  any  evidence,  on  the 
execution  of  the  writ  of  inquiry,  to  assess  the  damages ;  and 
the  jury,  in  the  absence  of  evidence  of  damage,  are  not  confined 
to  nominal  damages  (x). 

(r)  Flemins  »-  Dollar,  23  Q.  B.  D.  3J2 ;  (1895)  1  Q.  B.  211  (n.). 

388  ;   58   L.  J.   548 ;   and  ridf  Ord.  (t)  Oni.  XXII.  r.  5. 

XXII.  r.  2;  and  Ztarii  v.  Billing,  8  («)  Orag  y.  Bart&oloniew.  (\S»i)l 

T,  L,  R.  58.  Q.  B.  209  ;  64  L,  J.  125, 

(0  J>vnn  V.  Tlif  Dervn  and  MrHfr,  {r}  Tripp  v.  Tkemat,  3  B.  J;  C.  iit. 
,Vr.    Mw*jiajKr    Cv.,    C3  L.  J.  Q.    B, 


Dainkges  on 
judgment  bj 
defkolt. 
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CHAPTER  XV. 

PLEADINGS  AND  PROCEDURE  IN  ACTIONS  OF  SLANDER 
AND   LIBEL. 

PART   I. — plaintiff's    PLEADINGS. 

laiorsemeHt  os  llrii.  I    Prefatory  arerment: 

Vtmie :  and  grtmndt  for  changing.  Statemunt  ef  tlie  defamatery  mattn: 

Fartitt :  Particalart    of    iiiattera    alleged    in 
„       Jiiint  and  leparate  actiani.  Claim  or  Defene'. 

„        PartKxrt,  Girporatiaiu,  ^'c.  lanundo:  nature  and  officf  of. 

„        Ilvthand  and  wife.  Aeerntetit  of  Sjiecial  Damage. 
Infant!  i^Plaintifi  and  De- 
fmdanti). 

The  pleadings  and  procedure  in  actions  of  slander  and  libel  Cbafsbk  xt 
are,  with  few  esceptions,  to  be  noted  hereafter,  the  same  as  in        "^  ' 
other  actions  oi  tort.     They  are  regulated  by  the  "Kules  of  PiexJings  uid 
the  Supreme  Court,"  made  in   pursuance   of   the  authority  gctionB^of  "* 
contained  in  the  Judicature  Acta.  '^"  ""^ 

Although  the  rales  of  pleading  have  been  altered  is  many 
respects  by  the  Judicature  Acta,  the  law  which  gave  rise  to 
the  former  mode  of  pleading  remains  the  same  notwithstand- 
ing (a>.  It  has  therefore  been  deemed  advisable  to  retain  in 
the  text  many  of  the  deeisioas  upon  various  points  relating  to 
the  pleadings  in  actions  of  slander  and  libel,  under  the  former 
system  of  procedure. 

In  actions  for  libel  the  iDdorsement  on  the  writ  must  state  indorsemsat 
sufficient  particulars  to  identify  the  publications  in  respect  of  °^  *"^ 
which  the  action  is  brought  (&). 

It  is  provided  by  the  B.  S.  C,  1888  (c),  that  there  shall  be  Vmue. 
no  local  venue  for  the  trial  of  any  action,  except  where  other- 
wise provided  by  statute,  but  in  every  action  in  every  Division 
the  place  of  trial  shall  be  fiied  by  the  court  or  a  judge  {d). 

Under  the  former  procedure  the  venae  in  actions  for  slander 
and  libel  was  transitory,  and  might  therefore  be  laid  in  any 

(a)  Vide  The  OapUal  and  CowUiee  (*)  Ord.  III.  r.  9. 

£<ul  V.  Henty,  7  App.  Cas.  772  ;  52  \c)  Old.  XXXVI.  r.  \. 

L.  J.  Q,  B.  D.  249.  (rf)  B.  B.  C,  July,  1902. 
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1  XV.  county,  at  the  option  of  the  plaintifif;  bnt  usnally  in  the 
county  in  which  the  cauBe  of  action  arose.  It  mi^ht  then,  as 
now,  however,  be  changed  by  the  consent  of  the  parties,  or  by 
order  made  on  application  by  the  defendant  to  the  conrt  ot  a 

ioD  to  judge  at  chambers,  supported  by  an  affidavit.  But  no  remu 
can  be  changed  without  an  order  of  the  court  or  a  judge, 
unless  by  consent  of  the  parties.  Where  the  cause  of  action 
does  not  arise  in  the  county  in  which  the  venue  is  laid,  and 
the  defendant  seeks  to  change  the  venue  to  the  county  in 
which  it  arose,  it  may  sometimes  be  changed  on  application 
to  a  judge  at  chambers,  supported  by  what  is  called  the 
"common  affidavit "  (0.  But  the  application  must  asuaUy 
be  made  before  issue  joined.  If  not  made  till  after  issue 
joined,  some  further  or  additional  reason  in  support  of  the 
application  will  be  required  (/) :  so  also  if  the  defendant  is 
under  short  notice  of  trial  (_q),  or  under  terms  to  take  notice  of 
trial  for  a  particular  sitting  (k).  When  the  common  affidavit 
is  answered  by  the  plaintiff  on  special  grounds,  it  depends  on 
the  particular  circumstances  and  balance  of  convenience,  as  to 
whether  an  order  to  change  the  venue  will  be  made  (i).  Where 
the  application  is  founded  upon  the  common  affidavit  of  the 
cause  ot  action  arising  in  a  certain  county  and  not  elsewhere, 
it  may  be  made  before  defence  pleaded.  But  where  the  appli- 
cation is  to  change  the  venue  on  special  grounds,  it  is  usually 
made  after  defence  pleaded;  because,  until  then,  it  cannot 
be  known  what  issue  is  to  be  tried  (k). 

I  for         Although  witnesBes  residing  in  the  county  in  which  the 

i  libel  was  received,  are  intended  to  be  called  in  mitigation  of 
damages,  no  justification  being  pleaded,  the  venue  will  not  be 
changed  on  application  by  the  defendant,  notwithstanding 
that  the  plaintiff  has  no  witnesses  in  the  county  in  which  he 
has  laid  the  vaiue  (1).  In  an  action  for  slander  imputing 
perjury  to  the  plaintiff,  before  a  committee  of  the  House  of 
Commons,  the  venue  was  laid  in  London  ;  the  defendant  bad 
it  changed  to  the  county  of  Kent  on  the  usual  affidavit ;  but 
the  court,  upon  affidavits  showing  that  a  newspaper,  which 
circulated  generally  in  the  county  of  Kent,  had  made  comments 


(«)  De  Rotlttehild  y.ShiUton,  8  Ei. 
603 ;  22  L.  J.  El.  279 1  SmUk  y 
O'Brien,  26  L.  J.  Ex.  30 ;  Ctulee  v 
Bradley,  13  C.  B,  604. 

(/)  £.yjy.FOT-*M,l3C.  B.6U. 

0)  avUe  T.  BradUy,  13  C.  B.  604 

(A)  Jackion  t.  Kidd,  29  L.  J.  C.  F 


(i)  Bom  and  another  t.  Xapier,  30 
L.  J.  Ex.  2. 

(i)  Hodge  i.  Churciaard,  5  C.  E 
495. 

(0  nheatentft  v.Jfoiitte!/,UC.K 
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upon    the    Bubject-matter    of   the    action,  accompanied    by  chiptir  xy. 

ludicions  animadvetBioDB  upon  tbe  plaintiff,  ordered  the  venue       ' 

to  be  brought  back,  upon  terms  as  to  coats  (m).  But  it  baa 
been  held  to  be  no  ground  for  changing  the  venue  in  an  action 
for  a  libel  contained  in  a  local  newspaper,  tbat  the  defendant, 
the  proprietor,  possesses  much  influence  in  the  county  in 
which  the  venue  is  laid,  and  had  since  the  commeneement  of 
the  action  evinced  a  disposition  to  exercise  it  to  the  prejudice 
of  the  plaintiff  (»).  But  tbe  court  intimated,  in  that  case, 
that  they  would  interfere  if  tbe  defendant  should,  before  tbe 
trial,  publish  anything  in  relation  to  tbe  matter  of  the  action 
reflecting  upon  the  plaintiff. 

All  persons  may  be  joined  in  one  action  as  plaintiffs,  in  Taitiee, 
whom  any  right  to  relief  in  respect  of  or  arising  out  of  the 
same  transaction  or  series  of  transactions  is  alleged  to  exist, 
'whether  jointly,  severally,  or  in  the  alternative  where  if  such 
persons  brought  separate  actions  any  common  question  of  law 
or  fact  would  arise ;  provided  tbat,  if  upon  the  application  of 
any  defendant  it  shall  appear  tbat  such  joinder  may  embarrasa 
or  delay  the  trial  of  the  action,  the  court  or  a  judge  may  order 
separate  trials  or  make  such  other  order  as  may  be  expedient. 
And  judgment  may  be  given  for  such  one  or  more  of  the 
plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for  such 
relief  as  he  or  they  may  be  entitled  to,  without  any  amend- 
ment. But  the  defendant,  though  unsuccessful,  shall  be 
entitled  to  his  costs  occasioned  by  so  joining  any  person  who 
shall  not  be  found  entitled  to  relief,  unless  the  court  or  a 
judge  in  disposing  of  the  costs  shall  otherwise  direct  (o). 

In  the  case  of  a  libel  published  in  a  newspaper,  the  pro-  Proprietor, 
prietor,  as  well  as  the  publisher,  editor,  and  others  concerned  ^ito^'/neB"^ 
in  the  printing  and  publishing  of  the  libel,  are  each  individu-  pap«r,  marb« 
ally  liable,  and  may  be  sued  in  separate  actions.    And,  under '" 
the  rules  above  mentioned,  they  may  be  sued  either  jointly  or 
severally:  if  jointly,  the  damages  should  be  separately  assessed: 
and  it  matters  not  that  other  persons  may  be  liable  for  the 
same  libel.     So  also,  the  author  of  the  libel  may  be  sued,  not- 
withstanding that  the  publisher  and  others  have  been  sued  in 
separate  actions.     But  where  several  actions  are  brought  in 
respect  of  the  same  libel,  they  may,  on  the  application  of  the 
defendants  to  a  judge  at  chambers,  be  consolidated,  so  that 

(w)  PyJiM  V.  SmAjwore,  Arnold's      (N.  S.)  671. 
l!ep.  C.  P.  4S4.  (")  Ord.  xri.  r.  1,  as  amended  hy 

C»)  Waik^  V.  Brogdea,  17  C.  B.       R.  S.  C,  Oct.  26lh,  18%. 
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Cbambi  XV.  they  may  be  tried  together,  and  the  damageB,  after  being 

'      assesBed  in  one  Bum,  mnat    then  he  apportioned    by  the 

jury  {p).  If  co-proprietorB  of  a  newspaper  or  other  property 
or  buBineBS,  are  jointly  libelled,  and  the  injury  is  joint,  then 
the  action  should  be  joint  (g). 
Misjoinder,  or  Under  the  B.  S.  C,  no  action  shall  be  defeated  by  reason 
wt^''™'  "^  "^  *^®  misjoinder  of  parties.  And  the  court  or  a  judge  may, 
at  any  stage  of  the  proceedings,  order  that  the  names  of  any 
parties  Improperly  joined,  whether  as  plaintiffs  or  as  defen- 
dants, be  struck  ont;  and  that  the  names  of  any  parties, 
whether  plaintiffs  or  defendants,  who  ought  to  have  been 
joined,  or  whose  presence  before  the  court  may  be  necessary, 
in  order  to  enable  the  court,  effectually  and  completely,  to 
adjndicate  upon  and  settle  all  the  questions  involved  in  the 
action,  be  added  (r). 
Miijuiuder  of  Where  two  plaintiffs  (a  mother  and  daughter)  were  joined 
pUiDtifi.  £q  g„  action  of  slander  against  the  defendants  (husband  and 
wife) ;  by  the  statement  of  claim  it  appeared  that  several 
distinct  slanders  were  alleged,  some  of  one  plaintiff  and  some 
of  the  other ;  it  was  held,  that  these  being  separate  actions 
the  plaintiffs  were  improperly  joined ;  that  they  must  elect 
which  plaintiff  would  proceed  ;  and  that  so  much  of  the  state- 
ment of  claim  as  related  to  the  other  plaintiff  must  be  strack 
out  («). 

In  an  action  of  libel  against  the  publisher  of  a  newspaper, 
it  appearing  (after  issue  joined)  in  answer  to  interrogatories, 
that  one  M.  G.  was  the  sole  proprietor  of  the  newspaper  ;  the 
court,  on  the  application  of  the  plaintiff,  made  an  order  that 
M.  G.  should  be  joined  as  defendant,  subject  to  all  rights  to 
which  he  would  have  been  entitled  if  joined  in  the  first 
instance  (0- 
PsTtnen  in  Any  two  or  more  persons  claiming  or  being  liable  as  co- 
tnde  or  partners  and  carrying  on  business  within  the  jurisdiction  may 

sue  or  be  sued  in  the  name  of  the  respective  firms,  if  any,  of 
which  such  persons  were  co-partners  at  the  time  of  the  accruing 
of  the  cause  of  action ;  and  any  party  to  an  action  may  in  such 
case  apply  by  summons  to  a  judge  for  a  statement  of  the 
names  and  addresses  of  the  persons  who  were,  at  the  time  of 

(p)  51  ii.  r>2  Vict.  c.  64,  a.  fi.  and  another,  (1893)  1  Q.  B.  771 ;  62 

(j)  Hauell  andattether  ».  »eh*tiT,  L.  J.  404. 
23  W.  R.  59.  (0  Mwari  t.  Loiclhfi;  4.->   L.   .1. 

<r)  R.  8.  C.  1883,  Ord.  XVI.  r.  11.  C.  P.  D.  417. 
{*)  iSandri  undamitherw  Wildimith 
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firm,  to  be  furnished  in  such  manner,  and  verified  on  oath  or 
otherwise,  as  the  judge  may  direct  (u). 

When  a  writ  is  sued  out  by  partners  in  the  name  of  their  Denuad  b; 
firm,  the  plaintifis  or  their  eolieitors  shall,  on  demand  in  n^".  ^  "'^ 
writing  by  or  on  behalf  of  any  defendant,  forthwith  declare  in  psrtDe™  of 
writing  the  names  and  places  of  residence  of  all  the  persons  ^  "" 
constituting  the  firm  on  whose  behalf  the  action  is  brought. 
And  if  the  plaintiffs  or  their  solicitors  shall  fail  to  comply  with 
such  demand,  all  proceedingB  in  the  action  may,  upon  an 
application  for  that  purpose,  be  stayed  upon  such  terms  as  the 
court  or  a  judge  may  direct.    And  when  the  names  of  the 
partners  are  so  declared,  the  action  shall  proceed  in  the  same 
manner,  and  the  same  consequences  in  all  respects  shall  follow 
as  if  they  had  been  named  as  the  plaintiffs  in  the  writ.    But 
all  the  proceedings  shall,  nevertheless,  continue  in  the  name 
of  the  firm  (r). 

Corporations  and  companies,  duly  incorporated,  may  sue  at  corpomtiaos 
common  law  in  respect  of  libels  by  which  their  joint  property  ""^^tni*"'** 
or  their  trade  is  injured,  or  the  value  of  their  shares  depre- 
ciated ;  and  this,  too,  whether  the  libeller  be  a  stranger,  a 
member  of  the  corporation,  or  a  shareholder  in  the  company  fj/). 
And  80  also  for  a  slander  upon  them  in  the  way  of  their 
business  (:r).  But  not  for  slander  or  libel  merely  afTecting 
personal  reputation  (o).  The  chairman  may  sue  for  a  libel  on 
the  company  although  it  be  not  a  corporate  body  :  if,  by  act  of 
parliament,  actions,  suits,  &c.,  are  authorised  to  be  commenced 
in  the  name  of  the  chairman  for  the  time  being  (6).  And  a 
corporation  aggregate  is  liable  both  civilly  and  criminally,  in 
its  corporate  capacity,  for  the  publication  of  a  libel  under  such 
circumstances  as  would  uuply  malice  (c). 

A  railway  company,  being  a  corporation  aggregate,  may  be  Raiivaj 
Bued  for  a  libel  published  by  order  of  the  corporation ;  and  ^^y^'ioj 
it   is    not    necessary,   in   such   an    action,   to    prove    either  libeJ. 
express  malice  or  an  intention  to  injure  id).      So    also   a 

(m)  Ord.  XLVIIIA.  r.  I  ;   R.  S.  C,  (a)  Maiichftter,  .Vas'ii-,  Jfc.  v.  tVU- 

June,  ISKI.  tiaiH,,  (IHUI)  I  Q,  B.  'M. 

(a)  Ibid.  r.  2.  (ft)   Wiiliii'ii:!  V,  Beaumont,  10  Bing. 

(j)  MftnipolUaH     Saloua    OmniliM  260. 
Cb-v.  ZTatriiiw,*  H.  i:N.9iJ;28L.J.  (c)   Wliit/ield  v.  SnUk   E.   B.   t«., 

Ex.  2U1.  E.  B.  &  E.  \V> ;  27  L.  J.  Q.  B.  229. 

(;)  Ituyul   Aquarium,  .y-c.   SmMij,  (,il)   WAifJidd   v.   Sautk  E.  B.  0>., 

Ltd.  V.  Fatki«»»H,  (1882)  1  Q.  B.  iU  ;  imj>i-a. 
61  L.  J.  409. 
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Corporitian, 
Libel  b; 

WTTUlt  of. 

Miuiidpal 
corporation 


Public  boilieK 
uid  others 
enlitted  to 


joint<8tock  compan;,  limited,  may  be  liable  to  an  action  for 
libel  (e). 

And  a  corporation  may  be  liable  for  the  malicioas  act  of 
their  servant  in  pnblishing  a  libel  (/). 

But  where,  in  an  action  of  libel  brought  by  a  municipal 
corporation  against  the  proprietor  of  a  newspaper,  it  was 
alleged  that  the  defendant  had  published  statements  charging 
the  city  council  with  bribery  and  corruption ;  but  the  state- 
ment of  claim  contained  no  allegation  that  the  property  or 
pecuniary  interests  of  the  corporation  had  suffered  any  damage : 
the  defendant  in  his  defence  objected,  that  the  statement  of 
claim  disclosed  no  cause  of  action,  and  that  a  mnnicipal  cor- 
poration  could  not  sue  in  its  corporate  capacity  in  respect  of 
the  alleged  words  in  the  sense  complained  of.  It  was  held, 
that  inasmuch  as  a  corporation,  as  distinguished  from  the 
individuals  composing  it,  cannot  be  guilty  of  t)ie  offences 
alleged,  the  statement  of  claim  disclosed  no  cause  of  action ; 
and  that  there  was  no  principle  upon  which  such  an  action 
could  be  founded  (3). 

A  trading  corporation  or  joint-stock  company  may  maintain 
an  action  in  respect  of  a  libel  calculated  to  injure  them  in  their 
business ;  and  this,  too,  without  proof  of  special  damage.  But 
the  words  complained  of  must  be  such  as  to  injuriously  affect 
the  corporation  or  company,  as  distinct  from  the  individuals 
who  compose  it  {k). 

Trustees  appointed  under  certain  acts  of  parliament  are  in 
general  entitled  to  notice  of  action  before  any  proceedings  can 
be  taken  against  them.  But  such  notice  must  be  strictly  in 
accordance  with  ihe  statute ;  it  must  not  be  a  conditional 
notice :  an  attorney's  letter  demanding  reparation  and  threaten- 
ing an  action  unless  certain  terms  and  conditions  were 
complied  with,  has  been  held  to  be  no  notice  within  the 
statute  (i). 

By  the  E.  S.  C.  (t)  married  women  may  sue  and  be  sued  as 
provided  by  the  Married  Women's  Property  Act,  1882.    And 


(e)  Lawleu  v.  The  Aiiglii-Egyptian 
CeHoii  aiid  Oil  r-'T  Lfd.,  10  11.  &  S. 
22H  ;  I,.  R.  i  q.  B.  262  ;  88  L,  J.  Q.  B. 
129. 

(/)  Citi.-eiu'    7.}/'    Anuraiuie    (b. 


1  (Ji^vO,  (iyo4)  A.  c. 


(A)  SMth  BetU-n  (\>al  Co.,  JJi.  v. 
Ki»-th  Ko^era  .Veuw  AtOL-iaJioH,  Ltd.. 
(1W4)  1  Q.  B.  133  ;  63  L.  J.  298. 

(0  Ai-j-m  V.  Smill,,  10  A.  &  E.  188 ; 
Siiyai  Ai/uarivni,  ^c.  Saeiety  v. 
PurkinwH,  (18SI2)  1  Q.  B.  431;  61 
L.  J.  409;  mill  see  "The  Public 
Aullioritics    Proleclion    Act,     1893," 


7  Vic( 
(*)  Or.l.  XVI 


:.  61. 

.  1. 16. 
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claims  by  or  against  husband  and  wife  may  be  joined  with  CnxTtsn  xv. 
claims  by  or  against  either  of  them  separately  (I).  ' 

By  the  Married  Women's  Property  Act,  1882,  a  marvied 
woman  is  made  capable  of  suing  and  being  sued,  either  in 
contract  or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were 
&feme  xole,  and  her  husband  need  not  be  joined  with  her  as 
plaintiff  or  defendant,  or  be  made  a  party  to  any  action  or 
other  legal  proceeding  brought  by  or  taken  against  her  ;  and 
any  damages  or  costs  recovered  by  her  in  any  such  action  or 
proceeding  are  to  be  her  separate  property  ;  and  any  damages 
or  costs  recovered  against  her  in  any  such  action  or  proceeding 
are  to  be  payable  out  of  her  separate  property,  and  not 
otherwise  (nt). 

Under  this  enactment  a  married  woman  may  sue  and  be  Wben  liusbanu 
sued  for  slander  or  libel  withont  the  necessity  (which  formerly  ghookl  be 
existed)   of  joining  her  husband  as  co-plaintifE,  or  as    co- joins'*  i" "« 
defendant.     The  Act  does  not,  however,  prohibit  the  joining 
of  the  husband  in  any  such  action.    It  is  optional  with  the 
plaintiff  either  to  sue  the  wife  alone,  or  to  join  the  husband: 
his  former  liability  continues  notwithstanding  the  statute. 
And  it  has  been  held  that  the  husband  may  stilt  be  joined  as 
a  defendant  in  an  action  for  a  libel  published  by  the  wife 
daring  her  coverture  00.    But  where  an  action  of  libel  is 
brought  against  husband  and  wife  jointly,  for  a  libel  published 
by  the  wife;  if  the  wife  pleads  a  denial  of  the  publication,  the 
husband  will  not  be  allowed  to  plead  payment  of  money  into 
court  in  satiiifnction  (o). 

It  appears  that  a  wife  may  now  sue  her  husband  in  a  civil  wire  may  aue 
action  for  a  libel  upon  her  in  her  separate  trade  or  business  (p).  j^J^J^"''  ^"'^ 
But  a  wife  could  not  before,  and  cannot  since,  the  Married  i,u(  ^^t  by 
Women's  Property  Acts  (1870,  1882,   1884),  take  criminal  criminal 
proceedings  against  her  husband  for  a  defamatory  libel  (5).       ^"^     '"^" 

A  married  woman  who  has  obtained  a  "  Protection  Order  "  Married 
under  the  20  &  21  Vict.  cap.  85,  b.  21,  in  consequence  of  j^'^'JUn*"^ 
desertion  by  her  husband,  might,  even  before  the  Married  h  Protection 
Women's  Property  Act,  1882,  maintain  an  action  for  a  libel,  ^^"heT^r" 
without  joining  her  husband  as  a  co-plaintiff.     And  it  has/''""' "'''■■ 

CO  Old.  XVIII.  r.  4.  (IUU4)  1  K.  B,  392. 

(m)   4J   i:  4«    Vict.    c.    7S,    n.    I,  (/f)  Hummert   v.    Tlie   Citi/   Bank. 

eub-B.  2.  L.  K.  9  C.  V.  SSS,  per  Brett,  J. 

(n)  Servht  v,  Kalteiiburg  and  u-iff,  {if)  The  Qureii  t.  The  Laed  Mayor 

U  W,  K.  542;  17  Q.  B.  D.  177;  55  of  London,  IC  Q.  B.  1).  772;  63  L  J, 

L.J.  375.  M.  C.  lie. 

(aj  Ileaumuiit   v.   Kiiijc  and    ici/r. 
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CHirtBR  XV.  since  been  held  that  a  married  womaQ  who  has  obtained  such 

'       an  order  is  in  the  same  position  as  regards  suing  and  being 

sued  in  the  case  oE  torts  as  she  is  in  the  case  of  contract ;  and 
that  she  might  sae  in  an  action  for  libel  as  if  she  were  &Jeme 
sole  (r). 
Infants,  pUin-     By  the  B.  S.  C.  («),  infants  may  Bue  as  plaintiffs  by  their 
d'rfendaDtt.      next  friends,  in  the    manner  heretofore  practiEed    in    the 
Chancery  Division,  and  may,  in  like  manner,  defend  by  their 
gnardians  appointed  for  that  purpose. 
An  Alien  may       An  aUen  friend,  though  domiciled  abroad,  may  sue  for 
™'''  damages  for  a  hbel  published  of  him  in  England  (0- 

Soiia  ii/oi-jNii     Any  person  may  be  admitted  in  the  manner  heretofore 
j>aup«ri*.        accustomed,  to  sue  or  defend  as  a  pauper,  on  proof  that  he  is 
not  worth  ±'25,  hie  wearing  apparel  and  the  subject-matter  of 
the  cause  or  matter  only  excepted  (u). 
Lunatic,  A  lunatic  is  liable  to  an  action  for  publishing  a  libel :  and 

foi'liiwl " '       ^  *'^  **  ^^  indictment  {x). 

Prefatory  ^^^  ^^^  ^^  ^  prefatory  averment  is,  to  afford  foundation  for 

subsequent  innuendoes,  explaining  the  meaning  of  the  words 
used.  Under  the  old  practice  (previous  to  the  C.  L.  P.  Act, 
1852),  if  the  defamatory  expressions  complained  of  were 
aetionable  only  when  taken  in  connection  with  precedent  facts 
it  was  necessary  to  allege  those  facts,  by  way  of  prefatory 
averment ;  and  to  show,  by  colloquium  or  innuendo,  that  the 
expressions  complained  of  were  used  with  reference  to  such 
facts,  and  that  the  construction  and  explanation  of  them  by 
the  plaintiff  was  thereby  warranted.  By  this  technical  mode  of 
pleading,  difficulties  sometimes  arose,  whereby  a  manifest  in- 
justice was  wrought  between  tlie  parties ;  for,  in  some  cases, 
although  the  jury  found  that  the  meaning  as  alleged  by  the 
plaintiff  was  intended  by  the  defendant,  yet  in  many  instances 
judgment  was  arrested,  for  the  reason  only,  that  the  innuendo 
bad  not  been  supported  by  the  prefatory  statements  (i/). 

This  technicality,  so    long   a  reproach    to  our  system  of 

procedure,  was  removed  by  the  C.  L.  P.  Act,  1852,  sec,  61, 

nncntB.  ^  ^J  which  it  is  enacted  that — "  In  actions  of  Hbel  and  slander, 

the  plaintiff  shall  be  at  liberty  to    aver  that  the  words  or 

(r)  Huvi'^H  V.  /IrearUs,  4*  L.  J.  Kelly,  L.C.B.,    39  L.  J.  I'ro.  i  Mat. 

Q.  B.  «  ;  L.  R,  10  Q.  B.  H7.  59, 

W  Ord.  XVLrr.  16,  18,  20i:2L  (y)  \lde  Gotdtfeity.  Futt.SB.  l^C. 

{t)  Pitani  V,  Ijawtott,  6 'Ring. 'S.C  154  iaodgameon  Appeal  in  Kx.Chnni. 

90.  4  Biag.  4S9 ;  2  Y.  &  J.  14S ;  Alexandtr 

ill)  R.  S.  C.  Ord.  XVI.  rr.  22-31.  v.  Aigle,  1  C.  &  J.  143  ;  Gom^ert:  v. 

(.r)  Hale,   P.   C.  14  ;    and   see   per  Zerj,  9  A.  &  E.  282. 
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matter  complained  of  were  used  in  a  defamatory  sense,  chapibr  xv, 
specifying  such  defamatory  sense,  without  any  prefatory  aver-  . — ' 
ment  to  show  how  such  words  or  matter  were  used  in  that 
sense,  and  such  averment  shall  be  put  in  issue  by  the  denial  of 
the  alleged  libel  or  Blander  ;  and  where  the  words  or  matter 
set  forth  with  or  without  the  alleged  meaning,  show  a  cause  of 
action,  the  declaration  shall  be  sufficient."  It  was  held,  that 
under  this  section,  a  colloquium  was  not  necessary ;  that  the 
plaintiff  might  set  out  the  defamatory  words,  and  put  any 
construction  he  pleased  upon  them ;  and  that  it  was  then  for 
the  jury  to  say  whether  such  construction  was  borne  out  by  the 
evidence  (2). 

But  the  section  above  referred  to  did  not  make  that  action-  An  actiansbie 
able  which  was  not  so  before ;  it  altered  the  form  of  pleading,  Ji*^^"^.'"* 
but  not  the  law.  It  was  always  necessary  (aa  it  is  now)  that  a 
cause  of  action  should  distinctly  appear  upon  the  face  of  the 
declaration  (a).  And  so  it  was  held,  that  where  the  words 
were  not  in  themselves  actionable,  it  was  not  sufficient  to  aver 
that  they  were  used  for  the  purpose  of  conveying  some  bad 
impression  of  the  plaintiff;  but  that  there  must  be  a  distinct 
averment  that  the  words  themselves  bore  a  specific  meaning 
which  in  itself  was  actionable  (b). 

Where  the  words  touch  a  man  in  his  office  or  trade,  but  are  Arerrnenu  w 
not  actionable  in  themselves,  they  must  be  connected  with  such  J^cggJ^ 
office  or  trade  either  by  specific  averment  or  by  implication  (t) ;  "hen  I 
and  such  a  requirement  is  still  necessary.     As  in  an  action  by  a 
clergyman  in  holy  orders  for  a  slander  charging  him  with 
incontinency,  it  must  be  shown  on  the  face  of  the  Statement  of 
claim  that  he  has  sustained  actual  damage,  or  that  be  held,  at 
the  time  of  the  slander,  some  office  or  employment  producing 
temporal  profit  (d). 

"Where  the  words  have  been  spoken,  or  lihel  published,  in  a  aiander  ot 
foreign  language,  they  should  be  set  out  in  such  language  (e) ;  pj,  |j^ 
and  it  should  be  averred  that  the  persons  in  whose  presence  Unguage. 
they  were  spoken,  understood  the  language  (/). 

(;)  Ilemmia^i  \.   Gallon,  27   L.  J.  ScliKaU::,  62  L.  T.  121. 

Q.  B.  252.  (c)  Miller  v.  Darld,  L.  K.  9  €.  P. 

(a)   Now    termed    '■  Slntemeiit    of  118:  43  L.  J.  C.  P.  H4. 

Claim."'  (-0  Oallweij  v.  Marihall,2Z   L,  J. 

(6)  Cox  V.  Coojifr,  13  W.  R.  75  ;  9  Ei.  78  ;  9  Ei.  29i. 

L.  T.  N.  S.  329,  Q.  B. ;  an-l  see  the  CO  y-fnohw  v.  AxUU,  6  T.  B.  162  : 

obacTTations  of    Lord   Blackburn  on  3  M.  &  S.  115;  Jetikiiu  v.  P/i'!liji','.l 

this  eectloQ,  in  a  case  in  the  Hoiue  of  C.  k  P.  7m. 

Lorda,   7   App.   <'as.   782;    52   L.   J.  (/)  jl«t««rt  t.  Z)n«i/«,  SC.  B.  (N',  S.) 

Q.    B.    1),    25+;   and   mx  Jaeoht   v,  B9T  ;  29  L.  J.  C.  1'.  313. 
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Cbiftui  XV.      It  has  always  been  necessary  that  the  defamatory  matter 

'      complained  of  should  be  stated  fully'npon  the  record  and  not 

fh'tilf^"  ."i  V  ^y  ^*y  ^^  recital  (g).  And  the  words  alleged  to  be  defamatory 
mast  be  oneqaivoeally  so,  and  should  be  proved  as  laid. 

The  law  requires  the  very  words  of  the  alleged  slander,  or 
libel,  to  beset  out  upon  the  record.  It  has  frequently  been 
held,  that  it  is  not  sufficient  to  describe  them  by  their  sense  or 
meaning,  substance,  purport,  or  effect  {h).  And  this  still 
remains  the  law,  both  in  civil  and  criminal  proceedings  for 
libel  (i) :  the  only  exception  being  in  the  case  of  an  obscene 
libel,  as  to  which  it  has  been  enacted  that  the  obscene 
passages  need  not  be  set  out  in  any  indictment  or  other  judicial 
proceeding,  but  that  it  shall  be  sufficient  to  deposit  the  book, 
newspaper,  or  other  documents  containing  the  alleged  libel, 
with  the  indictment  or  other  judicial  proceeding,  together  with 
I>artieulars  showing  precisely  by  reference  to  pages,  &c.,  in  whab 
part  of  the  book  or  other  document  the  alleged  libel  is  to  be 
found  (A-). 

And  therefore  (with  the  exception  above  stated),  notwith- 
standing that  by  the  Bules  of  the  Supreme  Court,  every  plead- 
ing shall  contain  only  a  statement,  in  a  summary  form,  of  the 
material  facts  on  which  the  party  pleading  relies  (0,  the 
precise  words  alleged  to  constitute  the  libel,  or  the  slander, 
are  "  material  facta,"  and  must  be  set  out  in  the  Statement  of 
claim  (m). 

Where  it  was  alleged  in  the  Statement  of  claim,  that  the 
defendant  published  the  alleged  libel  in  a  newspaper,  knowing 
that  it  would  be  re-published  in  editions  of  the  same  paper 
published  in  France  and  elsewhere ;  it  was  held,  that 
the  allegation  was  properly  made  in  the  Statement  of 
claim  {n). 

If  the  slander  be  contained  in  words  of  interrogation,  it  musk 
be  so  kid,  and  should  not  be  averred  to  have  been  spoken 
affirmatively  (o). 

Where  A.   says  of  B.  and  C. 


Slander  by 
ivotdn  of 
iDterrogalio 


(S)  Hn-wii  V.  Tliurluu.;  4  Dow.  k.  I,. 
aOl  ;  16  M.  A:  W.  S-) ;  WriglU  V. 
CUmtHtt,  3  R.  &  Aid.  50l> ;  (lutuile  t. 
Mathei-$,  infra. 

(A)  .SMtiW'H)  V.  LaiawH,  H  Q.  B.  823  ; 
MeFkeriUR  T.  VanieU,  10  B.  &  C.  274  ; 
WihhI  v.  Adam,  6  Biiig.  481  ;  11.  v. 
BfM-y,  4  T.  R.  217  ;  ll'.mrf  v.  Br..iPn, 

(i)   i'irle  Bradlavgh  t.   The  Qaeea, 


"  You  have  committed  such  an 

3  y.  B.  U.  607  ;  19  L.  J.  M.  C.  5. 

(jt)  51  &  52  Vict  e,  64,  a.  7. 

(0  See  Ord.  XIX.  r,  4. 

(«i)  Hariit  V.  Warre,  i  V.  P.  D. 
215;  48  L.  J.  310. 

(n)  Wliltnei/  and  alAeri  v.  Moiff' 
iiOTil,  24  Q.  B.  D.  630. 

(»)  2  East,  434  ;  8  T.  B.  150 ;  4 
T.  R.  217. 
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ofifence,"  though  B.  and  C.  may  have  separate  actions,  each  t^BAPraii  xv. 
must  state  the  words  to  have  been  spoken  of  both  (p).  — ' 

Where  the  words  are  spoken  ironically,  they  mast  be  stated  ironical  words, 
as    spoken,     with    an    averment    that    they    were     spoken 
ironically  (q). 

Where  the  words  are  spoken  in  answer  to  a  question,  and  slander  in 
the  injurious  meaning  is  to  be  collected  not  merely  from  the  "^^jj^* 
terms  of  the  answer,  but  from  the  question  and  answer  together, 
the  words  must  not  he  laid  as  a  substantive  and  affirmative 
proposition,  but  according  to  the  fact  (r). 

Where  the  libel  itself  has  been  lost  or  destroyed,  it  will  be  Whei^  Ubei 
a  fatal  variance  if  the  libel  declared  on  be  materially  qualified  ^'"'^• 
by  evidence  of  words  not  contained  in  the  declaration,  although 
such  words  as  qualified  are  libellous  (a). 

Formerly  omissions  and  variances  of    a  trifling  nature  AmendineDta 
between  the  words  stated  in  the  declaration  and  those  proved  bet^j'^^, 
on  the  trial  were  sufficient  to  defeat  the  plaintiff's  action.  iai<i  and  those 
But  the  powers  of  amendment  given  by  modern  statutes  have  ^'°'"'  ' 
enabled  the  judge,  at  the  trial,  to  order  the  pleadings  to  be 
amended  where  the  justice  of  the  case  requires  it. 

And  by  the  E.  S.  C,  the  court  or  judge  may,  at  any  stage  Amendmeiit 
of  the  proceedings,  allow  either  party  to  alter  or  amend  his  °  ''  '"""' 
indorsement  or  pleadings.  And  the  plaintiff  may,  without 
any  leave,  amend  his  statement  of  claim  once  at  any  time 
before  the  expiration  of  the  time  limited  for  reply.  And  a 
defendant  may,  without  leave,  amend  his  counter-claim. 
Other  provisions  are  also  made  under  this  order  as  to 
amendments  (t). 

Where  there  is  a  variance  between  the  words  laid  and  those  Time  w  appij 
proved  at  the  trial,  the  proper  time  to  apply  for  an  amendment  ^'"^' 
is  at  the  conclasion  of  the  plaintiff's  ease  (u). 

As  to  the  application  of  the  matter  publiahed.     Where  the  Colloquinm  or 
expressions  nsed  are  actionable,  either  in  themselves,  or  by  ^•'j^J^torr 
reason  of  consequential  damage,  without  reference   to   any  m&tter. 
extrinsic  circumstances,  it  is  sufficient  to  show  merely  their 
application  te  the  plaintiff.     Under  the  old  practice,  this  was 
effected  by  means  of  a  colloquium,  or  some  express  averment, 

(;.)  Cro.  Car.  512.  L.  R.  4  P.  C.  387  ;  20  W.  H.  873  ;  and 

(g)  11  Moil.  86;  Boydell  7.  Jottet,  Bce  Catgrave  v.  Tlis  Trade  AuAliary 

4  M.  &  W.  446.  Oi.,  8  Ir.  C.  L.  S.  349. 

(r)  See  Jiremagc  v.  Protn^r,  4  B.  &  CO  «=«  Ord.  XXVIIi. 

V,.  247  ;  Sell  v.  Byrne,  13  East,  5.")4  ;  (a)  BaiAy  CAjip.)  ^-  Bmcv(Ilap.'), 

10  B.  &  C.  •27i.  L.  R.  4  P.  C.  287 ;  20  W.  R.  873. 

(*)  Maiij/  (App.)  ^  Brarv  [Bup.), 
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Chawkb  XV.  that  the  words  were  spoken  of  and  concerning  the  plaintiff, 

'      and  an  innuendo  (in  stating  the  words  themselves)  that  he 

was  the  person  meant.  And  if  there  were  circumstances 
relating  to  the  puhlication  which  it  was  alleged  caused  the 
words  to  bear  a  more  extended  sense  than  they  would  other- 
wise do,  the  law  was  that  those  must  be  stated  on  the  record, 
in  order  to  enable  the  court  to  judge  whether  the  words, 
understood  with  reference  to  those  circumstanceB,  bore  that 
more  extended  sense,  or  else  those  circumstances  could  not  be 
looked  ftt  in  favour  of  the  plaintiff.  Great  nicety  was  required 
in  setting  out  those  circumstances  ;  but  the  rule  of  pleading 
was  altered  in  that  respect  by  the  C.  L.  P.  Act,  1B52,  and  the 
Judicature  Act,  1873,  and  rules  made  thereunder ;  but  the 
law  which  gave  rise  to  the  old  mode  of  pleading  has  not  been 
changed  by  those  Acts  (x).  In  a  ease  previous  to  the  C.  L.  P. 
Act,  the  declaration  alleged  that  the  defendant  published,  of 
and  concerning  the  plaintiff,  a  libel,  containing  "the  false 
and  scandalous  matter  following,"  without  alleging  that  the 
matter  was  "  of  and  concerning  the  plaintiff,"  and  then  set 
out  the  alleged  libel,  which,  on  the  face  of  it,  did  not  mani- 
festly appear  to  relate  to  the  plaintiff,  and  there  was  no 
innuendo  to  connect  it  with  the  plaintiff,  the  count  was  held 
Coiioquinm  to  be  bad,  on  a  writ  of  error  brought  (^).  But  under  sec.  61 
tendered  nn-    (jf  jj^g  q^  l  P.  Act,  1852,  it  was  rendered  unnecessarv  in  a 

Decenary  bj  •' 

c,  L.  P.  Act.  declaration  for  hbel  or  slander  that  there  should  be  any 
colloquium :  the  plaintiff  was  at  liberty  to  set  out  the  words 
complained  of,  and  put  his  own  construction  upon  them:  it 
was  then  for  the  jury  to  say  whether  such  a  construction  was 
borne  out  by  the  evidence  (z). 

The  general  rule  is,  that  where  the  party  can  show  that  he 
was  intended  by  the  defendant,  he  may  maintain  an  action, 
whatever  be  the  mode  of  description.  But  whenever  the 
actionable  quality  of  the  pobhcation  arises  from  circumstances 
exttinaic  of  the  words  themselves,  averments  must  still  be  used 
to  show  that  such  circumstances  exist,  and  to  connect  the 
words  with  those  circumstances. 
Where  the  Where  the  slanderous  charge  or  imputation  can  be  collected 

Hoiionii^e       ^'^°°'  ''''^  words  themselves,  it  is  unnecessary  to  make  any 


(j-)  See  Dcr  Lord  Blwkbum,  7A|ip,  663  ;  BigHell  v,  Bu:Mi-d,  3  H.  S;  N. 

fa*.  772  i  52  L.  J.  Q.  B.  D.  2«.  217  ;  27  L.  J.  Es.  35r.. 

(j)  Clement  t.  FMer,   7  B.  fc  C.  (,■)  Henmisffi  t.  Qiiubk,  27  L,  J. 

45y  ;  O'Brien  T.  aenieni,  4  D,  &  L.  Q.  B.  252;  E.  B,  k  E.  352. 
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which  the  words  refer.    For  the  slander,  which  is  the  ground  CaiPTEE  xv. 

of  proceeding,  appearing  on  the  very  face  of  the  pablioation,  it       1 ' 

is  a  matter  of  indifference  ae  to  the  cause  of  action,  whether 
the  circumstances  referred  to  really  existed,  or  were  invented 
by  the  defendant:  and  such  was  the  law  even  before  the 
passing  of  the  C.  L.  P.  Act  (a). 

Where  the  words  are  actionable  with  reference  to  the  special  ATcnnenu  as 
character  or  occupation  of    the    plaintiff,  as  a  physician,  ^^ft"' 
barrister,  clergyman,  tradesman,  &c.,  a  prefatory  averment  PWntiff. 
of  such  his  character  and  situation  is,  in  some  cases,  still 
essential  (b).    And  if  the  office  or  business  of  the  plaintiff  is 
not  one  of  which  the  court  can  take  judicial  notice,  still 
(unless  it  be  an  illegal  calling),  if  it  be  shown  that  the 
defamatory  words  were  spoken  of  the  plaintiff  with  reference 
to  that  office  or  business,  it  will  be  sufficient  {c). 

By  the  B.  8.  C.  (d),  in  all  cases  where  a  further  and  better  Farticni&rs  •! 
statement  of  the  nature  of  the  claim  or  defence,  or  further  and  ;nft''^»i'«eed 
better  particulars  of  any  matter  stated  m  any  pleading,  &c.,  defeoM. 
are  necessary,  such  may  be  ordered,  upon  such  terms  as  to 
costs  and  otherwise,  as  may  be  just. 

And     accordingly,   the    plaintiff    may   be   required,   upon  oi  names  of 
summons  at  chambers,  to  give  particulars  of  the  names  of  the  '*t"°°!iV*-,j 
persons  to  whom  the  alleged  slander  was  uttered :  and  this  Blaaderipoken. 
even  before  delivery  of  the  defence  (c).    And  so  also,  in  some  of  piaoaa 
cases,  of  the  dates  and  places,  or  occasions,  of  the  alleged  '^^'^"'^  ^''^ 
uttering ;  for  it  may  be  that  the  words  were  spoken  on  a 
privileged  occasion,  in  a  privileged  place,  or  to  privileged 
persons. 

Where  an  order  was  made  by  a  judge  at  chambers,  upon  a 
plaintiff  in  an  action  of  slander,  to  deliver  to  the  defendant 
an  account  in  writing  of  the  best  particulars  the  plaintiff 
could  give  of  the  places  where,  and  the  persons  present  when, 
the  slanders  (the  cause  of  action)  were  uttered,  the  same  was 
affirmed  on  appeal  (/). 

(a)  See    Button    v.    Ifeytoard  and  327  ;  SCL.  J   Ex.  169. 

wife,  S  Mod.  2*  :  Vent.  IIT  ;   Wakley  (d)  Onl.  XIX.  rr.  6  and  T. 

V.  HmUy.  7  C.  B.  593  ;  18  L.  J.  C.  P.  (e)  JtoieUe  v.  Buc/iama,  16  Q.  B.  D. 

241  ;  Ilugiei  r.  JUet,  4  M.  4:  W.  204.  656  ;  Jiai-ly  v.  SmUh,  12  Ir.  C.  L.  B. 

(i)  Gallwey  v,  Jllarihall,  9  Ex,  300  ;  Appendix  XXXV. 

23   L.  J.   Ex.  78;   and  see  Ayre  t.  (/)  Walia»t*y.Ba»iedaU,Z6\f.'R. 

OarflM,  2  A.  &  E.  8  ;  Jame*  t.  Brook,  I2J  ;  Burlte  v.  Meyler,  (1895)  2  Q.  B. 

8  Q.  B.  13.  (Ir.)  35. 

(S)  Fwulger  v.  jVeuTciwiift,  L.  R.  2  Ex. 
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^"^^'^^  ^^'      ^^  where  in  an  action  of  slander,  it  was  alleged  that  one 

„'       T.,  at  the  request  and  by  the  direction  of  the  defendant' 

Psiticuifiraot  uttered  the  slander  complained  of:  the  plaintiff  was  ordered 

alwiilor  apoken  '^  -^ 

at  the  initi-     to  give  particulars  of  the  names  of  the  persons  to  whom,  and 
^^^^_         of  the  place  at  which,  such  slander  was  uttered  (17). 
Puiienian  io       It  should  be  observed  that  the  rule  stated  in  Roselle  v. 
'    ■  Buchanan   (supra),  as  to  a  plaintiff  being  required   to   give 

particulars  of  the  names  of  the  persons  to  whom  the  alleged 
slander  was  uttered,  is  applicable  to  cases  of  slander  only,  and 
not  to  those  of  libel  (ft). 
P&rticniare  of       Where  Special  damage  is  the  gist  of  the  action,  if  the  claim 
speoiftidMDige.  jq  g^^jj  jg  m^jjg  jq  general  terms  or  not  with  sufficient  par- 
ticularity, the  plaintiff  may  be  required,  under  the  B.  S.  C. 
(Ord.  XIX.  r.  4),  to  deliver  particulars  of  the  special  damage 
alleged  to  have  been  sustained. 
FartJcaian  at       In  actions  of  libel  or  slander,  in  which  the  defendant  does 
erideDceiD      j,q^  \jy  j,|g  defence  assert  the  truth  of  the  Statement  Complained 
(lamageB.         of,  the  defendant  shall  not  be  entitled  on  the  trial  to  give 
evidence  in  chief,  with  a  view  to  mitigation  of  damages,  as  to 
the   circumstances  under   which  the  libel  or  slander  was 
published,  or  as  to  the  character  of  the  plaintiff,  without  the 
leave  of  the  judge,  unless  seven  days  at  least  before  the  trial 
he  furnishes  particulars  to  the  plaintiff  of  the  matters  as  to 
which  he  intends  to  give  evidence  (i). 

inDueudoes,  Innuendoes. — An  innuendo  may  be  defined  to  be  an  averment 
offierot"*""*  ^hi*^^  explains  the  meaning  of  the  defendant's  publication  by 
reference  to  facts  previously  ascertained  by  averment  or  other- 
wise (k).  An  innuendo  is  necessary,  where  the  language  of 
the  defendant  is  obscure,  or  apparently  innocent  and  inoiTensive, 
but  where,  nevertheless,  by  virtue  of  its  connection  with 
known  collateral  circumstances,  it  conveys  a  latent  and 
injurious  imputation. 

So  that  where  matter  charged  as  libellous  does  not  upon 
the  face  of  it  appear  to  be  so,  it  is  the  proper  office  of  the 
innuendo  to  explain  the  meaning  of  the  language  used,  and 
how  it  becomes  libellous  (i).  And  where  the  libellous  matter 
chained  does  not  on  the  face  of  it  appear  to  relate  to  the 
plaintiff,  although  previously  averred  to  be  published  "of  and 

(j)  Bradbury  v,  Giqm;  12  Q.  B.  D.  (;)  Ord.  XSXVl.  r.  37, 

9i  ;  32  VF.  B.  32.  (A)  2  Sallt.  'ilS  ;  1  l.ord  lUy.   266  ; 

(h)  GoHrand    v.    Fitzgrrald     atid  12  Mod.  130 ;  1  Will.  Snund.  213. 

(rf/icrj,  37  W.  R,  5j ;  affirmeU  on  app.  (t)  Griffilhi  v.  Zeifif,  8  Q.  B.  851. 
lb.  2U5. 
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cODoemiag  the  plaintiff,"  an  innuendo  is  necesBar;  to  show  in  ^>*>'TtB  xv- 

what  way  it  relates  to  the  plaintiff  (»()•    And  an  innuendo       ' 

may  be  good  although  not  supported  by  a  prefatory  aver- 
ment (n).  Where  the  libellous  meaning  ia  apparent  on  the 
face  of  the  libel  itself,  innuendoes  are  unnecessary  (o).  In  an 
action  for  a  libel  imputing  to  the  plaintiff  that  he  was  a 
"  Truck-master,"  without  any  innuendo  to  explain  the  word, 
the  defendant  pleaded  a  justification,  and  gave  evidence 
thereon,  assuming  the  defamatory  sense  imputed  to  the 
word  (viz.),  that  the  plaintiff,  a  manufacturer,  was  guilty  of 
practices  in  contravention  of  the  Truck  Act;  but  no  direct 
evidence  was  given  as  to  the  meaning  of  the  word  "  truck- 
master."  It  was  held,  that,  although  the  word  was  not  in  any 
English  dictionary,  yet,  as  it  was  composed  of  common 
English  words,  the  plaintiff  was  not  bound  to  give  evidence  of 
its  meaning,  nor  the  judge  to  explain  it  to  the  jury, 
but  that  it  was  properly  left  to  them  to  say,  whether 
under  all  the  circumstances,  it  was  used  in  a  defamatory 
sense  (p). 

Where  there  is  nothing  in  the  alleged  libel  that  can,  by  any  Whet«  the 
fair  and  reasonable  intendment,  from  the  words  themselves,  JJ^g^j^^"* 
be  construed  as  reflecting  upon  the  character,  capacity,  or  ■na.toi?. 
conduct  of  the  plaintiff,  the  court  will  not,  in  the  absence  of 
a  colloquium  pointing  to  their  meaning,  or  an  averment  of 
special  damage,  put  a  libellous  construction  upon  them ;  but 
will  read  the  words  in  their  ordinary  sense  (g).    It  is  not 
enough  to  show  that  the  alleged  libel  has  a  malicious  or 
calumnious  tendency ;  it  must  be  distinctly  shown  what  the 
particular  imputation  is.     So  that  where  the  words  laid  are 
not  per  te  defamatory  in  their  ordinary  sense,    or    have 
apparently  no  meaning  at  all,  there  must  be  an  innuendo  in 
order  to  admit  evidence  as  to  any  acquired  meaning,  or  peculiar 
sense  in  which  they  were  spoken,  so  as  to  be  defamatory  (r). 

It  is  the  duty  of  the  judge  to  decide  whether  a  publication  is  Dat;  of  Judge 
capable  of  the  meaning  ascribed  to  it  by  an  innuendo ;  but  *"  *"■ 
when  the  judge  is  satisfied  of  that,  it  must  be  left  to  the  jury 

{m)  Oemeia  v.  Fitluir  (in  error),  7  661  ;  29  L.  J.  Ex.  318. 
B.  &  C.  4S9 ;  Le  Fait%  v.  Maleoman,  (j)  (^pet  and  athtrt  v.  Jonm,  i  C.  B. 

1  H.  L.  637.  269. 

(b)  Watkin  1.  Hall,  L.  R.  3  Q.  B.  (r)  Eawtioff)  and  nx.  v.  .VurJwry,  1 

402,  per  filackbam,  J.  F.  t  P.  3*1  ;  Fimlfftr  v.  A'nocemb.  3fi 

(d)  Rmneliffe  v.  mmond*  and  urife,  L.  J.    Ex.   1G9  ;   2   L.  B.   Ex.   327  ; 

7  H.  &  W.  12.  Kelly  v.  Partington,  6  B.  &  Adol.  G49  ; 

(p)  Jlamf  V.  Tauntim,  T,  H.  k  N.  BatcUffe  v.  JEran*  (1892),  2  Q.  B.  521. 
F.8.  R 
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it(g).    But  where  a  libel  doea  not  necessarily  impute  miscon- 
duct to  the  plaiutiff,  the  jury  are  not  bound  to  adopt  either  the 
'  iniiuendoeB  or  the  opiniona  of  the  witQesses  (t)- 

And  it  the  words  uaed  are  not  reasonably  capable  of  the 
meaning  ascribed  to  them  by  the  innuendo ;  and  there  be  no 
evidenoe  in  support  of  the  meaning  bo  ascribed,  it  is  the  duty 
of  the  judge  either  to  nonsuit  the  plaintiff  or  to  direct  a  verdict 
to  be  entered  for  the  defendant  (v.). 
tiuiDeDdo«g         If  an  innuendo  be  used,  c&re  should  be  taken  that  it  be  not 
^J^^  ^     too  wide  in  its  construction,  for  if  the  words  of  the  alleged 
libel  will  not  bear  the  construction  put  upon  them  by  the 
innuendo,  the  plaintiff  will  not  succeed  in  his  action  (x).    And 
if  in  the  opinion  of  the  judge  at  the  trial,  the  defamatory 
matter  complained  of  will  not  bear  the  meaning  alleged  by  the 
innuendo,  a  nonsuit  will  be  directed  (j/). 
Words  capable     If  the  Words  are  capable  of  two  meanings  and  the  innuendo- 
inte'"«to       ascribe  one  of  them,  and  is  good  on  the  face  of  it,  the  innuendo 
tioiu.  in  such  case  will  not  be  rejected  (z).    But  where  a  communica- 

tion is  snch  that  it  is  capable  of  many  good  intepretations,  it 
is  unreasonable  that  the  only  bad  one  should  be  seized  upon  to 
give  a  defamatory  sense  to  it  (a).  In  such  case  the  defamer  ia 
he  who,  of  many  inferences,  chooses  the  defamatory  one  (fc). 

ATennentof  As  to  the  averment  of  damage  to  the  plaintiff  resulting  from 
■pecuidamaee.  j^g  wrongful  act  of  the  defendant.  Where  special  damage  is. 
the  gist  of  the  action,  it  has  always  been  necessary  that  it 
should  be  specifically  stated;  and  under  the  old  system  of 
pleading  it  was  required  to  be  stated  in  the  body  of  the  declara- 
tion. But  where  the  words  are  actionable  in  themselves,  and 
general  damages  are  claimed,  they  need  not  be  particularly 
stated.  If  the  words  are  not  actionable  except  on  proof  of 
special  damage,  a  sufficient  special  damage  must  be  alleged  and 
proved.    Formerly,  in  the  absence  of  such  an  allegation,  on 

(»)  Slvrl  V.  Blags,   10  Q-  U-  ^08,  382. 

porWild^CJ.  (s)  SearUtv.ScarUU(,\mTi,2<i.R^ 

CO  Broome  v.  Qotden,  1  C,  B,  728.  56  ;  61  I,.  J.  673  ;  O'Hfa  v.  ettarrfian* 

(k)  Ifuntv.GoodUlre.  iSL.  J.  C.F.  Cork    fnioa  {1SS2],  L.    R.    (Ir.)    82 

r.4  ;  29  L.   T.  (N.  S.)  472  ;  Mulligan  Q.  B.  D.  629. 

T.  G'U,  L.  B.  10  Q.  B.  549  ;  44  L.  J.  (i)  WilUuvit  \.  StaH,  1  Cr.  tt  Mee. 

g.  B.  153  ;  The  Capital  and  Ontntiet  6T3,  687, 

Bank  t.  Henty  ^  Sam,  7  App.  Cfts.  (a)  Per  Brett,  M.B.,  5  C,  P.  D.  541 ; 

741  ;  62  L.  J.  Q.  B.  D.  232 ;  BDd  ridt  62  L.  J.  256. 

Trod   V,   London   Joint   Stock  Baiih  (*)  Per  Lord  Bramwell,  7  App.  Cm. 

(190«),  22  T.  L,  H.  760,  C.A.  792 ;  52  L.  J.  Q.  B.  D.  259. 

(e)  Goiiqiertz  t.  Zery,  9  A.  *;  E. 
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demurrer  to  the  declarstdon,  jadgment  might  be  given  for  the  CHiMsa  sv. 

defendant  (c),  ' 

Injury  arising  from  a  repetition  by  third  parties  of  defama-  Damaga  from 
tory  words  spoken  by  the  defendant,  cannot  be  charged  as  ^jj^""  ° 
special  damage  (d).     Nor  can  the  mere  wrongful  -act  of  a  third 
party,  induced  by  the  slander;  as  where  the  plaintiff  was  iadirect 
wrongfully  dismissed  from  his  master's  service  in  consequence  ''*""»''"'"=*^ 
of  a  slander  by  the  defendant  (e).    But  in  a  subsequent  case  it 
was  held,  that  where  a  third  party  acted  upon  a  defamatory 
statement  made  against  the  plaintiff  by  the  defendant,  who  was 
tenant  to  such  third  party,  although  not  believing  the  state* 
ment,  such  act  being  the  consequence  of  the  slander,  might  be 
charged  as  special  damage  (/). 


CHAPTER   XV. 

PLEADINGS  AND  PROCEDURE  IN   ACTIONS  OK   SLANDER 
AND   LIBEL. 

PART  ir. — dbfbsdant's  PLBAMNOS. 


Defunee:  R.  S.  Cat  to. 
Matter  of  defence,  ffeneraUy, 
Truth,  at  ajimtijieation. 
Xewpaper   reporti  of  pi-oceedingt  at 
public  BicHiagt,  ttatvtory  defence  at 


XeiDtpaper  libel ;  itatvtory  plea  of 
apulogy  atul  payinetd  rata  Court. 

Ogee  of  apology,  wlien  eviiUnce  in 
jnitigatien. 

Payineii  inio  G/ui-t. 

Reply  to  Defence  aiid  Juilifieatioa. 

ComoHdatioR  of  aotioat  of  libel. 


Althouoh  the  rules  of  procedure  under  the  Judicature  Acts  Cbaptka  x\. 
have  altered  the  former  mode  of  pleading,  they  have  not  taken  ^*"*'' 
away  any  r^ht  which  a  defendant  had,  prior  to  those  rules,  of 
putting  upon  the  record,  matter  of  defence  and  justification  to  an 
action  of  slander  or  libel.  Consequently,  whatever  was  a  good 
defence  to  any  such  action  before  the  Judicature  Acts  and 
Rules,  is  a  good  defence  still :  and  therefore  many  of  the  cases 
relating  to  such,  under  the  former  procedure,  are  retained  in 


(c)  Robertt  and  iinfe  v.  Robert;  6 
B.  i:  S.  385  ;  33  L.  J.  Q.  B.  219. 

C<0  Ward  V.  Weeht,  T  Bing.  311  ; 
Bateimny.  Lyall,  7  C.  B.  (N.S.)638  ; 
Dixim  V.  SmUh,  5  H.  J:  N.  4B0 ;  but 


see   per    KeUy,    L.C.B,,     Riding 
SntUh,  1  El.  D.  93  ;  46  L.  J.  283. 

(e)  Vicart  v.  Wilcoela,  8  Bast,  J 
Morrii  t.  Langdaie,  2  B.  &  F.  281. 

(/)  Kraght  t.  Gibht,  1  A.  ft  E.  *3 
B  2 
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ject :  but  those  relating  to  mere  technicalities  in  the  mode 
of  pleading,  having  become  obsolete,  are  deleted. 
G.  8.  c.  aa  tfl      Under  the  B.  8.  C,  it  is  not  sufficient  for  a  defendant  in 
Defence.  j^jg  statement  of  defence  to  deny  generally  the  grounds  alleged 

in  the  statement  of  claim  ;  or  for  a  plaintiff  in  his  reply  to 
deny  generally  the  grounds  alleged  in  a  defence  by  way  of 
counter-claim  ;  but  each  party  must  deal  specifically  with  each 
allegation  of  fact,  of  which  he  does  not  admit  the  truth,  except 
damages  (a).  The  result  is,  therefore,  that  that  most  useful 
and  comprehensive  plea  of  the  genercU  issue,  is  in  effect,  abohshed 
by  this  rule. 
Statutable  plea  It  is,  however,  expressly  provided  that  nothing  in  those 
lU^a  ****"'  rules  contained  shall  affect  the  right  of  any  defendant  to  plead 
"  Not  Guilty  "  by  statute.  And  every  defence  of  "Not  Guilty" 
by  statute,  has  the  same  effect  as  a  plea  of  "  Not  Guilty  "  by 
statute  theretofore  had.  But  if  the  defendant  so  plead,  he 
will  not  be  allowed  to  plead  any  other  defence  to  the 
same  cause  of  action,  without  the  leave  of  the  court  or  a 
judge  Qj). 
Mattel  <tt  The  defence  may  therefore  consist  either  in  a  mere  denial  of 

•^^^^  the  fact  of  puhUshing  the  injurious  matter  as  alleged ;  or  of 

the  damage  alleged  to  have  resulted  from  it,  when  such  con- 
sequential damage  is  the  gist  of  the  action ;  or  of  matter  of 
justification  or  excuse,  arising  from  collateral  circumstances, 
or  in  some  matter,  which  has  discharged  a  previously  existing 
right  of  action. 
What  waa  Under  the  former  procedure,  the  plea  of  the  general  issue 

'"""■'J™'-  compelled  the  plaintiff  to  prove  all  the  facts,  aa  alleged  in  his 
gGDeni  isioe.  declaration,  which  were  essential  in  law  to  his  right  to 
recover  ;  consequently  that  plea  was  proper  and  sufficient  in 
all  cases  where  the  defendant  meant  to  deny  or  disprove  any 
fact  essential  to  the  plaintiffs  case.  As  where  he  meant  to 
deny  that  he  spoke  the  words,  or  published  the  libel  set  forth 
in  the  declaration ;  or  that  the  terms  of  the  alleged  slander 
were  used  in  the  calumnious  and  actionable  sense  attributed  to 
them  by  the  plaintiff,  or  in  any  other  defamatory  or  actionable 
sense  which  the  words  themselves  imported ;  or  that  the  in- 
jurious consequence  alleged  by  the  plaintiff,  resulted  from  the 
act  of  speaking  or  publishing  complained  of.  And  he  might 
also,  in  all  cases  where  the  occasion  and  circmnatances  of  the 
publication  were  such  as  to  call  on  the  plaintiff  to  prove  actual 

(a)  Ocd.  XLS.  r.  17.  (J)  Ord,  XIX.  r.  12 
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malice,  establish  such  occasion  and  cireumstanceB  by  evidence  Cr^itik  zv. 
under  the  general  issue ;  and  such  proof  'was  a  good  defence,        _   _  ' 
unless  it  appeared  that  he  acted  not  honestly  according  to 
the  occasion,  but  out  of  actual  malice  and  ill-will.    And  the 
tendency  of  the  alleged  libel,  as  well  as  the  lawfulness  of  the 
occasion,  was  put  in  issue  by  the  same  plea  (c). 

Under  the  former  procedure,  the  defence  that  the  defama-  Defence, 
tory  matter  was  published  on  a  privileged  occasion,  was  as  J^^i^^ 
already  stated  available  under  the  plea  of  the  general  issue  ; 
but  since  that  plea  has  been  abolished,  the  defendant  if  intend- 
ing to  rely  on  the  defence  that  the  defamatory  matter  was 
published  on  a  privileged  occasion,  must  plead  such  in  his 
defence;  stating  briefly,  either  in  the  defence  itself,  or  in  par- 
ticulars delivered  therewith,  the  grounds  on  which  he  relies 
in  support  of  such  alleged  privilege,  by  referring  to  the  occa- 
sion and  circumstances  on  which  the  defamatory  matter  was 
published,  and  any  further  facts  that  may  he  necessary  to 
sustain  such  defence  (d). 

^Vhere  a  person  seeks  to  shelter  himself  from  liability  for  Privilege  on 
the  publication  of  a  libel  on  the  ground  of  duty,  he  must  show  ^^    "    "'^' 
on  the  face  of  his  defence  on  what  account,  or  under  what 
circumstances,  it  was  part  of  his  duty  to  pablish  the  libel  (e). 

It  is  obviously  necessary,  that  a  party  charged  with  the  com-  Tmth  ax  a 
mission  of  an  illegal  or  immoral  act,  should  be  apprised,  ijy  J™'^'*'!"''- 
means  of  a  special  plea  or  defence,  of  the  nature  and  circum- 
stances of  the  charge,  in  order  that  he  may  be  prepared  to  meet 
it,  and  if  it  be  unfounded  to  refute  it.  The  rule  of  law  upon 
this  head  has  long  been  settled,  that  the  defendant,  if  he 
means  to  rely  upon  the  truth  of  that  which  he  has  published, 
either  in  bar  of  the  action  or  in  mitigation  of  damages,  must 
plead  it  specially  as  a  justihcation  (/). 

Where  the  action  was  for  publishingof  the  plaintiff— "He  is  Trathosft 
a  thief";  the  defendant  pleaded,  that  the  plaintiff  had  Ijeen  j^^^^^'^" 
guilty  of  stealing  six  sheep.    The  plaintiff  replied,  that  after  of  foionj : 
the  felony,  and  before  the  pultlieation  of  the  words,  he  had 
been  pardoned  by  a  general  pardon  (g).    Upon  a  demurrer, 
this  replication  was  holden  to  be  good,  inasmuch  as  the  guilt,  replication, 
as  well  as  the  punishment,  is  taken  away  by  a  pardon.     And  *  ^j^*™' 
it  was  held,  that  it  makes  no  difference  in  such  case,  whether 

(8)  OlUffT  T.  BfitUinck,  3Taunt.  456, 
46U. 

(/)  Smith.  T.  Riehai-dfin,  WiUes,  20. 

(!7)  Cttddiagtoit  V.  \\~tlliiia.  Hob. 
81 ;  Uuderwood  v.  Parhi,  Str.  1200. 
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have  been  ignorant,  for  that  every  person  who  pablisheB 

alanderoue  words  does  it  at  bis  peril. 

jiutiSoitiaD         In  an  action  for  a  libel,  published  in  a  newspaper,  imputing 

"  *^'t«d      *°  ^^^  editor  of  another  newspaper  that  he  was  "  a  convicted 

faion "  and      felon,"  and  "  a  bankrupt  and  felon  editor."    The  defendant 

"tdon  editor." -jjgjjgg^^  that  the  plaintiff  had  been  convicted  of  felony,  and 

was  sentenced  to  12  months  hard  labour,  for  stealing  feathers ; 

and  that  the  article  complained  of  was  a  bond  Jide  commeut 

upon  the  conduct  of  the  plaintiff  in  his  character  of  editor  of 

the  said  newspaper.      The  reply  alleged  that  the  plaintiff 

endured  the  punishment  for  which  be  was  adjudged  for  the 

supposed  felony,  and  thereby  became  and  was  in  the  same 

position  as  if  a  pardon  under  the  Great  Seal  had  been  granted. 

On  demurrer  to  the  plea  of  justification,  it  was  held  to  be  no 

justification  that  the  plaintiff  had  been  convicted  of  felony, 

without  showing  that  he  had  actually  committed  the  felony. 

Held  also,  on  demurrer,  that  the  plaintiff  was  entitled  to  judg- 

ment  on  the  reply.     And  per  Brett  and  Cotton,  L.  JJ.,  a  person 

convicted  of  felony,  after  enduring  the  punishment  is  in  law  no 

longer  a  felon ;  the  justification  was  therefore  bad  for  not 

alleging  that,  as  to  the  imputation  "  felon  editor,"  the  plaintiff 

was  then  mduring  his  punishment  (k). 

Ganend  pieaa       Though  the  charge  imputed  to  the  plaintiff  be  general,  the 

rf^ju^awtion  defendant  must,  in  his  defence  by  way  of  justification,  charge 

specific  instances  of  offences  of  the  same  nature  with  the 

general  charge ;  for  whenever  one  charges  another  with  fraud, 

he  must  know  the  particular  instances  upon  which  his  ncousa- 

tion  is  founded,  and  therefore  ought  to  disclose  them,  either 

in  his  defence  or  by  particulars  delivered  therewith  (t).    A 

plea  which  simply  adopts  the  sense  imputed  to  the  words  by 

the  innuendo,  but  does  not  justify  them  in  the  same  sense, 

has  been  held  a  bad  plea  (k). 

Bnie  of  Uw         It  has  loug  been  a  well-established  rule  of  law  that  in  slander, 

"  ^-  as  well  as  in  libel,  where  the  charge  is  general  in  its  nature, 

it  the  defendant  desires  to  justify  the  charge  as  true,  be  must 

state  some  specific  instances  of  the  misconduct  imputed  to  the 

plaintiff  (I) ;  either  on  the  face  of  his  defence  or  by  particulars 

(h)  Leijman  v.  Latimer,  3  Ex.  D.  16  O.  3  ;  2  Chit,  Eep.  065. 

16,  362 ;  46  L.  J.  76S  ;  47  L.  J.  170.  (i)   White  v.  TyiTtll,  5  Ir.  C.  L.  R. 

(!)  rAiuon  T.  StiiaH,  1  T.  B.  718  ;  (N.  S.)  498. 

Sehreiu  and  ol&trt  v.  Allot,  8  Jnr.  (i)  Ilifhinbotham  v.  Learh,  10  M.  4: 

(N.  9.)  H8;  J/nrrit  t,  LangdaU,  2  W.  361,  p«r  Parke,  B.  ;  and  sc'C.SifryeM 

B.  &  V.  2U  ;  Xrioman  v.  BaiUij,  HiL  v.  BeaKmimt,  7  M.  &  Gr.  962. 
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delivered    therewith ;    otherwise    the    jastificatioQ   may    be  Chutu  2T. 

.        ,         .,    ,  '  •'  P»rtIL 

strnck  out(m),  __ 

The  particulars  relied  on  in  support  of  a  general  plea  of  FftrticuiMs  in 
jnattfication  should  be  aa  explicit  as  the  former  plea  of  justifi-  »^^pieaof 
cation  was  required  to  be  under  the  old  eystem  of  pleading.  jo«ifi«ation. 
And  accordingly  where  the  charge  was  in  general  terms,  that 
the  plaintiff  were  "Charity  Swindlers"  and  "Impostors," 
and  that  the  Home  they  kept  was  "  a  monstrous  swindle  "  : 
the  defendant  pleaded  generally  by  way  of  justification,  that 
the  statements  complained  of  were  true  in  substance  and  in 
fact;  it  was  held,  that  he  must  state  specificially,  in  hia 
particulars,  the  facts  and  instances  on  which  he  intended  to 
rely  in  support  of  such  a  general  justification ;  and  that  he 
could  not  refuse  to  do  so  on  the  ground,  merely,  that  he 
would  thereby  have  to  disclose  the  names  of  the  witnesses  be 
proposed  to  call  at  the  trial  (n).  Where  the  defence  is  one  of 
fail  comment,  only,  and  there  is  no  plea  of  justification,  the 
plaintiff  is  not  entitled  to  particulars  (o). 

In  the  review  ol  a  book  of  which  the  plaintifT  was  author, 
the  defendants  published  a  statement  that  the  author  was, 
by  his  own  confession  "  a  most  barefaced  liar."  In  an 
action  of  libel  the  defendants  pleaded  that  so  far  as  the 
alleged  libel  was  a  matter  of  fact  it  was  true;  and  so  far 
as  it  was  a  matter  of  criticism  it  was  published  bond  fide  .- 
it  was  held,  that  the  plaintiff  was  entitled  to  particulars 
specifying  the  pages  in  the  book  where  the  passages  relied  on 
occurred  (p). 

Where  to  an  action  of  libel,  the  defendant  pleaded  a  denial  Double  or 
of  the  meaning  alleged  in  the  statement  of  claim,  or  "  of  any  ^f^ot,  "' 
meaning  defamatory  of  the  plaintiff";  and  then  alleged  that 
the  libel  was  true  in  substance  and  in  fact ;  this  was  held  to 
be  a  double  defence,  founded  on  separate  and  distinct  facts ; 
and  that  on  account  of  the  generality  and  embarrassing  nature 
of  the  pleading,  the  plaintiff  was  entitled  to  particulars  of  the 
facts  relied  upon  in  justification  (17). 

It  is  necessary  that  the  matter  justified  as  true,  should  in  TbemMtor 
every  respect  correspond  with  the  imputation  complained  of.  j^y^j^i^ 

with  tbat 

(n)  Jam*  v.  Jlewicie,  L.  B.  ii  C.  P.  to  |Articutnrs.  chanted. 

32  ;    Gimrlry   v.   Pliaitull,  43   L.  J.  (b)  Dighy  t.  Tim  Finaneial  Kewt, 

C.  P.  121.  Ud^  I  K.  B.  {1907),  503,  C.  A. 
(n)  y.iereKbeeg  and  mi/e  v.  Zabou-  (//}  IMeereirj!-v.  Clarlifaadaaother, 

eAirrtr(lSn),2  Q.  B.  185;  SSL.  J.  90;  (1891)  2  Q.  B.  582;  60  L.  J.  773, 

and  aee  Hewton  v.  Cleece  (IBW),   2  (g)  //ejuBBwy   \.   Wright,  57  L.  J. 

E.  B.  D.  (Ir.)  bS6,  as  to  waiving  right  Q.  B.  D.  594. 
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Ce^thb  XV.  Thus,  where  the  defendaDt  charges  the  plaintiff  with  having 

'      feloniouely  Btolen  one  kind  of  chattel,  he  will  not  be  permitted 

to  justify  by  pleading  that  the  plaintiff  had  been  guilty  of 
stealing  a  different  one  (r).  And  so  with  regard  to  every 
circumstance  at  all  material,  the  facts  set  up  by  way  of  justi- 
fication, must  be  strictly  conformable  to  the  imputation 
charged  (s).  And  a  defendant  will  not  be  allowed,  in  his 
pleading,  to  impute  another  meaning  to  his  words,  different 
to  that  alleged  by  the  plaintiff  in  his  innuendo,  and  then  to 
justify  the  words.  Nor  will  he  be  allowed  to  bring  forward  a 
charge  connected  with  the  alleged  libel,  but  of  which  the 
plaintiff  has  not  complained,  and  then  to  justify  such 
charge  ((). 

If  a  libel  charges  the  commission  of  several  crimes,  or  the 
commission  of  a  crime,  in  a  particular  manner,  it  is  necessary 
to  justify  the  charge  as  to  the  number  of  crimes  (u),  or  the 
manner  of  committing  the  crime.     If  the  crime  is  charged 
under  circumstances  of  aggravation,  the  justification  should 
cover  the  aggravating  circumstances  as  well  as  the  crime  (:r). 
When  defence       Still,  it  is  sufficient,  where  the  charge  is  general  in  its  terms, 
raSitoM  of     '^  '■^^  substance  of  the  libel  be  justified  (i/).      And  where  the 
litaagB  defendants  published  a  placard  headed  "  Caution,"  containing 

'  '  the  plaintiff's  name  and  address,  and  stating  that  he  had  been 

convicted  of  travelling  on  their  railway  without  having  first 
paid  his  fare.  In  an  action  for  the  libel,  the  declaration  con- 
tained an  innuendo  that  the  defendants  meant  thereby  that  the 
plaintiff  had  attempted  to  defraud  the  company ;  the  defendants 
pleaded  a  justification  to  the  effect  that  the  plaintiff  was  so 
charged  and  convicted  as  in  the  declaration  mentioned ;  and  it 
was  held,  on  demurrer,  that  the  plea  was  good,  as  containing 
a  justification  of  the  libel  in  the  terms  alleged  in  the 
innuendo  («). 
Not  b«ceasarf  It  is  not  necessary  that  the  justification  should  extend  to 
^i^^""*  every  epithet  of  the  defamatory  matter,  however  offensive, 
unless  each  contains  a  different  and  distinct  charge  to  that 

(r)  HiltdeH.  v.  Mercer,  Cro.  J.  UTS.  (x)    HeUhim     v.    BlaeluBm-d    and 

W  rjalnvrr.JtetU.Vro.  J.  ^7S.  anathei;  11  C.  B.  129;  20L.J.C.P. 

(0  Brr-mridge  -v.  Latimer,  12  W.  B.  187;  Ouodbunuiv.  Bowman  and  at  ken, 

878  :  10  L,  T,  {N.  S.)  816  ;  Itauam  v.  9  Bing,  632. 

B«dge  (1R93),   1  Q.  B.  571  ;  B3  L.  J.  (jf)  Edwarde  v.  Bell,  1  Bing.  403  ; 

312;  ami  Bee  M'Muhm  v.  M'Jinroe,  1  and  see  Tijike  t.  Coi'per,  7  E.  &  B.  39; 

Ir.  C.  L,  It.  332  ;  O'Brien  i.  Bryant,  2S  L.  J.  Q.  B.  215. 

Ifi  M.  t  W.  It;8.  (!)  Binfff  V.  a.  S.  By.  O..,  IS  L.  T. 

(k)  aarke  v.  Taghu;  2  Bing.  K.  C.  (N.  S.)  482  ;  16  W.  R  908  ;  Ale^inder 

fi-Vl,  T.  a:  E.  By.  «>.,  «  II.  &  S.  310. 
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much  mnst  be  juBtified  as  meets  the  sting  of  the  charge: 
and  if  anything  be  contamed  in  a  charge  which  does  not  add 
to  the  Bting  of  it,  that  need  not  be  justified  (b). 

Fleas  professing  to  justify  the  entire   libel,  but  in  efEect  *>' °»*»™' 
leaving  uncovered  a  material  part  of  it,  have  always  been  held  nbei  miut  be 
bad  (c).      And  where  the  libel  complained  of  was  contained  in  ^?!^'^J''  "** 
a  report  of  the  trial  of  the  plaintiff  for  murder ;  on  which  he  was 
acquitted:  the  report  in  question  appeared  in  a  magazine  twenty 
years  after  the  trial  took  place,  and  alluded  to  a  "  damning 
piece  of  evidence  "  which  was  not  elicited  at  the  trial :  it  was 
held,  that  a  plea  which  professed  to  justify  the  whole  charge, 
but  left  uncovered  the  latter  imputation,  was  had(d).     So  also 
in  an  action  for  a  libel  contained  in  two  letters  published 
in  a  newspaper,   the  defendant  pleaded,  by  way  of  justifica- 
tion, that  the  second  letter  (which  in  itself  contained  a  distinct 
substantive  libel)  was  a  fair  comment  upon  the  facts  stated  in 
the   first   letter;  it   was   held,    on  demurrer,   to   be    a    bad 
plea  (e). 

If  a  libel  contain  statements  that  are  divisible,  one  or  more  Jaatifiratioii  rf 
of  such  statements  may  be  justified  apart  from  the  rest,  if  am'^toina" 
proper  justification  can  be  made  out  (/).     But  a  defendant  has  ^'^^• 
no  right  to  select  for  justification  a  part  of  a  libel,  which, 
standing  alone,  would  possibly  not  be  actionable  (3).      For, 
although  he  may  separate  and  distinctly  justify  different  parts, 
where  each  part  imports  a  distinct  charge  ;  if  he  omit  a  part 
it  becomes  a  question  whether  the  part  so  omitted  would  of 
itself  afford  ground  of  action.     And  if  a  libellous  construction 
be  put  upon  such  part  by  innuendo,  it  must  be  answered  (/t). 
If  the  part  not  justified  contain  libellous  matter,  the  defendant 


{u)  JIforriimn  and  awilher  ■^ .  Hariiter 
and  anather,  8  Biog.  N.  C.  759 ;  i 
Scott,  52-1. 

(S)  Edwards  v.  Bell,  1  Bing.  409  ; 
Luy  V,  Zawiai',  i  A.  i.  E.  795. 

(f)  Clarktvn  v,  Laipmi.  fi  Eing. 
273 ;  Ealoa  v.  Johni,  I  Dowl,  (N.  S.) 
602  ;  Mmll  v.  fluiwH,  4  M.  &  Gr. 
1090 ;  6  Scott,  K.  R.  801  ;  Ingram  v. 
Zaumm,  a  Bing.  N.  C.  66 ;  6  Hcott, 
775;  Oiu/J«rv.iaic«w,8  A.  &  E.  746; 
Smith  V.  Parker,  13  M.  i;  \Y.  459  ;  2 
DowL  k  L.  394. 

(rf)  IleUliain  v.  BlackwOfd  and 
aHothti;  n  C.  B.  Ill  ;  20  L.  J.  C.  I*. 
187. 


(e)  Walker  t.  Brogdea,  19  C.  B. 
(N.  S.)  fi5  ;  nnd  Bee  3tmt«tiieij  v. 
Wattoa,  2  B.  &  Ado).  673. 

(/)  ClarifuH  v.  Zaii-tini,  6  Bing. 
o87  ;  anil  see  .V Gregory,  Gregiirg,  11 
M.  k  W.  294  ;  2  Donl.  H.  C.  N.  S 
769  ;  JUanntneii  v,  Waltnji,  S  B.  t 
Alio].  673;  Biddulph  y.CliainheTlaynr, 
17  Q.  B:  351  ;  Fleming  v.  DMar, 
i^ra. 

(a)  Sttberta  v.    Brown,  4  M.  i;  Sc. 
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^"t^u^'''  '^  '"''''®  '"^  damageB  for  that  which  is  uncovered  by  the  justifi- 

'      cation  ;  though  if  the  matter  unjustified  do  not  contain  any 

substantive  imputation,  and  the  jury  find  that  the  justification 
is  proved,  and  give  a  verdict  for  the  defendants,  the  court  will 
not  disturb  the  verdict  (t). 
Piwdiiv  to         Where  a  declaration  contained  separate  counts  for  distinct 
•werslConnte.  |j|jgig_  ^^^  defendant  was  not  allowed  to  plead  simply  one 
general  plea  of  juBtification  to  them  all  {k).    And  the  law 
remains  the  same  under  the  R.  S.  C,  whereby  a  defendant  is 
required  to  deal  specifically  with  each  allegation  of  fact  of  which 
he  does  not  admit  the  truth  ({)• 
That,  1  fur         Under  the  "Law  of  Libel  Amendment  Act,  1888  "  (in),  a 
^^.oJ^™       statutory  defence  on  the  ground  of  privilege  may  now  be 
proceedings  in  pleaded  to  an  action  for  a   libel  contained  in  a  newspaper 
report  of  proceedings  pubhdy  heard  in  a  court  of  justice. 

In  a  defence  pleaded  under  this  section  it  must  be  shown, 
not  only  that  the  report  is  fair  and  accurate,  but  that  the  pro- 
ceedings were  publicly  heard  before  a  court  exercising  judicial 
authority:  and  further,  that  the  report  itself  was  pubUshed 
contemporaneouEly  with  such  proceedings. 
What  u  a  fair  It  has  been  held,  in  cases  prior  to  this  statute,  that  a  plea 
re^OTt^"**  professing  to  justify  a  report  of  proceedings  before  a  magis- 
trate on  the  ground  that  it  was  a  fair  and  accurate  report,  should 
state  the  terms  of  the  charge  or  accusation,  not  merely  the 
result  of  it :  for  if  the  terms  in  which  it  was  preferred  were 
stated,  it  might  carry  with  it  its  own  refutation  or  explana- 
tion (n).  And  therefore  it  is  not  sufficient  to  allege  that  it  is 
in  lubstauce  a  fair,  truthful,  and  accurate  report :  for  the 
substance  is  nothing  more  than  the  inference  which  the  pub- 
lisher of  the  libel  has  drawn  from  what  passed  at  the  trial  (o). 
Nor  is  it  sufficient  to  give  a  short  summary  of  the  trial  of  an 
action,  and  after  that  summary,  an  outline  of  the  speech  of 
counsel  for  the  defendant  (p). 
Fidr  report  of  It  has  been  held,  that  itis  not  sufficient  to  plead  either  by  way 
the  juJgraent  of  juatification  or  as  adefence  on  the  ground  of  privilege,  that  the 
publication  complained  of  is  a  fair  and  accurate  report  of  the 

(i)  Clarka  v.  Ikylor  and  unolher,  2  (m)  61  it  E3  Vict,  c  64,  e.  S. 

Bing.  H.  C.  65i ;  3  Rcott,  So  ;  and  see  («)  Delegal    t.   Highley,    S   Binf[. 

Cooptr  T.  Lawmn,  8  A.  &i  E.  754.  N,  C,  a82, 

(it)  Hvnen  and  another  v.  SkJSi,  (o)  Fliid  1.  Pike,  4  B.  &  C.  473. 

7  C.  B.  (N.  B.)  6»u;  29  L.  J.  C.  P.  (y)  Z*Hi!»  t.  IFalMr,  4  B.  &  A.  GO.'. ; 

320 ;  Fleming  v.  Dollar,  23  Q.  B.  D.  LeuAi  t.  Lexy,  E.  B.  &  E.  637  ;  27 

388  ;  58  L.  J.  5*8.  L.  J.  Q.  B.  282. 

(0  Ord.  XIX.r.  17. 
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jadgment  delivered  by  the  judge  who  tried  the  case:    the^^BipriR  xv, 

defendant  must  plead,  and  be  prepared  to  substantiate  to       ' 

the  satisfaction  of  a  jury,  that  the  publication  is  a  fair  and 
accurate  report  of  the  proceedings  at  the  trial  as  a  whole  iq). 

A  publication  of  the  proceedings  of  a  court  of  justice  cannot  NojugtiBcatiaa 
be  justified  if  it  contain  disparaging  observations  made  by  t^^^^n* 
any  other  than  the  judge  himself,  or  one  whose  duty  called  »"<"'i*'"'"i«"- 
upon    him  to  make  them.       Remarks  made  by  ntrangers 
and  bystanders  are  altogether   unwarranted   and  cannot   be 
justified  ()-). 

Under  the  "Law  of  Libel  Amendment  Act,  1888"{s),  aKewipapcr 
statutory  defence,  on  the  ground  of  privilege,  may  now  be  p^^^'igg 
pleaded  to  an  action  for  a  libel  contained  in  any  newspaper  '^  public 
report  of  the  proceedings  of  a  public  meeting,  or  (except  where 
neither  the  public  nor  any  newspaper  reporter  is  admitted) 
of  any  meeting  of  a  vestry,  town  council,  school  board,  board 
of  guardians,  board  of  local  authority  constituted  under  the 
provisions  of  any  act  of  Parliament,  or  of  any  committee 
appointed  by  any  of  the  above-mentioned  bodies,  or  of  any 
meeting  of  any  commissioners  authorised  to  act  by  Letters 
Patent,  Act  of  Parliament,  warrant  under  the  Boyal  Sign 
Mannal,  or  other  lawful  warrant  or  authority,  select  com- 
mittees of  either  House  of  Parliament,  or  of  any  meeting 
of  justices  of  the  peace  in  Quarter  Sessions  assembled  for 
administrative  or  deliberative  purposes. 

In  pleading  a  defence  under  this  section,  it  is  necessary  to 
show  that  the  meeting  was  a  public  one  within  the  meaning 
of  the  statute,  that  the  report  is  fair  and  accurate,  that  it  vtan 
published  without  malice,  and  that  the  matter  complained  of 
was  of  public  concern,  and  also  that  the  publication  thereof 
was  for  the  public  benefit.  And,  it  should  be  observed,  a 
defence  under  the  statute  will  not  be  available  if  the  defendant 
has  been  requested  to  insert  in  the  newspaper  in  which  the 
report  was  published,  a  reasonable  letter  or  statement  by  way 
of  contradiction  or  explanation,  and  has  refused  or  neglected 
to  insert  the  same  (0- 

As  to  justification  on  the  ground  that  the  matter  complained -FuKtiiicstiuniu 


(})  .Vaedokgall  </.  Knight,  U  App.  C^)    DeUgal    t.   Highteij,   3    Bing. 

Cu.  194  ;  as  L.  J.  Q.  B.  D.  537  ;  but  N.  C.  9S0,  961. 

query?   see   Macdoagail    v.    Kaight  («)  51  ic  »2  Vict.  c.  r.4.  ».4. 

(So-  2),   25  Q.  B.  D.  10  ;    59   L.  J.  y)  Ibid. 
622^. 
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80  to  do,  duly  given  to  the  plaintifE  at  the  time  of  filing  or  CHipTM  xv. 

delivering  the  plea  in  such  action),  may  give  in  evidence  in       —  ' 

mitigation  of  damages,  that  he  made  or  offered  an  apology  to 

the  plaintiff  for  such  defamation  before  the  commencement  ot 

the  action,  or  as  soon  afterwards  as  he  had  an  opportunity  of 

doing  80,  in  case  the  action  shall  have  been  commenced  before 

there  was  an  opportunity  of  making  or  offering  such  apology. 

If  an  apology  be  offered  for  an  alleged  slander  before  action 
commenced,  the  plaintiff's  solicitor  'will  not  be  permitted  to 
stipulate  for  exorbitant  costs  as  the  main  condition  of  accept- 
ing the  apology ;  and  in  the  event  of  the  action  being  com- 
menced in  the  alternative,  the  court  will  order  the  proceedings 
to  be  stayed  on  payment  of  a  reasonable  amount  for  costs  (/). 

As  to  payment  into  court  in  satisfaction,  under  the  Rules  of  Pajment  into 
the  Supreme  Court : — ^Vhere  any  action  is  brought  to  recover  J^"  Ru|^^' 
a  debt  or  damages,  any  defendant  may,  before  or  at  the  time 
of  delivering  his  defence,  or  at  any  later  time,  by  leave  of  the 
court,  or  a  judge,  pay  into  court  a  sum  of  money  by  way  of 
satisfaction,  which  shall  be  taken  to  admit  the  claim  or  cause 
of  action  in  respect  of  which  the  payment  is  made ;  or  he  may, 
with  a  defence  denying  liability  {except  in  actions  or  counter- 
claims for  slander  or  libel),  pay  money  into  court,  which  shall 
be  subject  to  the  provisions  of  Rule  6  (g). 

By  the  above-mentioned  rule,  a  defendant,  by  paying  money 
into  court  in  an  action  or  counterclaim  for  slander  or  libel, 
admits  the  claim  or  cause  of  action  in  respect  of  'which  the 
payment  is  made.  And  be  cannot,  with  a  payment  into  court, 
plead  a  justification  to  the  same  libel,  nor  a  defence  denying 
liability  (ft). 

Where,  in  an  action  of  libel  the  defendant  paid  money  into  Dettth  of 
court  in  satisfaction  of  plaintiff's  claim.  The  plaintiff  did  not  ^'^^''^^■ 
take  the  money  out ;  but  before  the  action  could  be  tried  the 
defendant  died.  The  defendant's  executors  then  applied  for 
an  order  for  payment  out  to  them :  it  was  held  that  their 
application  must  be  refused  and  the  money  be  paid  out  to  the 
plaintiff  (t). 

And  where  in  an  action  of  libel  the  defendant  pleaded  an  D«ath  of 
apology  and  paid  money  into  court ;  the  plaintiff  did  not  take  p'^^*- 

t/)  milery.I>rur!/,l2L.1\(S.ii.^  FUmiHg  ■7.  DdUir,  23  Q.  B.   D.  388  ; 

464.  ride  Farquhar,  NoHk  .(■  Co.  1.  Lloyd 

(J)  H,  S.  C.  1883,  Ord.  XXII.  r.  1  ;  (1901),  17  T.  L.  K.  568. 
andR.8.  C.  (Jnly),  1901.  (i)  Broim'i.  Ftemy,l  K.B.{I906), 

(S)   R.   S.    C,   Ord.  XXII.   r.   6  ;  C.  A.  563. 
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defendant  pleads  in  justification  that  the  plaintiff  was  teally        

guilty,  the  plaintiff  may  reply,  that  after  his  comnuBsion  of 
the  crime  and  before  the  speaking  of  the  words,  he  was 
pardoned  {p). 

A  reply,  alleging  that  the  plaintiff  duly  endured  the  punish-  That  pMntiff 
ment  awarded  to  him  for  the  supposed  felony,  and  thereby  "^^^J^^ 
became  and  was  in  the  same  position  as  if  be  bad  received 
a  pardon  nnder  the  Oreat    Seal,  has  been  held  good  on 
demurrer  (q). 

Where  the  libel  complained  of,  consists  in  the  imputation  of  Bepiy— 
a  crime,  and  a  justification  is  pleaded;  it  appears  that  a  repHea-  "^"'""^ 
tion  setting  up  the  acquittal  of  the  plaintiff,  by  way  of  estoppel, 
would  be  bad  (r). 

Upon  the  construction  of  the  latter  part  of  section  2  of  the  B«pir  to  plea 
Libel  Act,  1848  («),  that,  "  To  such  plea  to  such  action  it  shall  llw  £ 
be  competent  to  the  plaintiff  to  reply  generally,  denying  the  ^^*^- 
whole  of  such  plea,"  it  has  been  held,  on  demurrer,  that  a 
plaintiff,  in  bis  replication,  is  at  liberty  to  deny  the  whole  or 
any  part  of  8Tich  plea ;  and  that  a  replication  which  admitted 
that  the  libel  was  inserted  in  a  newspaper,  and  the  payment 
of  money  into  court,  and  traversed  the  insertion  of  the  libel 
without  mahce  and  without  gross  negligence,  and  the  suffici- 
ency of  the  apology,  and  of  the  money  paid  into  court  as 
amends,  was  good  (0. 

By  the  R.  S.  C.  (u),  no  demurrer  shall  be  allowed.  But  any  Dsmaner, 
party  shall  be  entitled  to  raise  by  his  pleading  any  point  of  {^"^^off 
law,  and  any  point  so  raised  shall  be  disposed  of  by  the  judge 
who  tries  the  cause  at  or  after  the  trial;  provided  that  by 
consent  of  the  parties,  or  by  order  of  the  court  or  a  judge  on 
the  application  of  either  party,  the  same  may  be  set  down  for 
hearing  and  disposed  of  at  any  time  before  the  trial. 

By  the  Law  of  Libel  Amendment  Act,  1888  (^),  it  is  now  CooMlidatioii 
competent  for  a  judge  or  the  court,  upon  an  application  by  or^j^ 
on  behalf  of  two  or  more  defendants  in  actions  in  respect  to 
the  same,  or  substantially  the  same,  libel  brought  by  one  and 
the  same  person,  to  make  an  order  for  the  consolidation  of 
such  actions,  so  that  they  shall  be  tried  together ;  and  after 

(p)  Cmld.njian   t.    Wilhint,  Hob.  187. 
81  ;  see  tuyra,  p.  245.  (()  6  *  7  Vict.  c.  96. 

(?)  Leyinan  v.  Latimer,  3  Ki,  D.  (0  ChadvHck  y,  Herapalh,  3  C,  B. 

15,  352  ;  46  L.  J.  765  ;  47  L.  J.  470.  885. 

if)  UeUham    t,     Blaeltwood    and  («)  Ord.  XXV. 

anathtr,  11  C.  B.  Ill  ;  30  L.  J.  C.  P.  {x')  51  k  62  Vict,  c  Bl,  b.  6. 
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CHAPTER  XVI. 
plainttff's  proofs. 


PvblieiUioH  by  Aggnti,  Sn-vaiUt,  and 

„  ty  BooktelUrt,  Newtpaper 

PrDprietor*,  and  alh*ri. 

Stoimdarg    evidenee    of   UUert    and 

papert  containing  lAbeU. 
Application  of  the  Defamatory  matter 

to  the  Plaintiff. 
Meaning  of  the  Defendant  at  artrred 

by  innuendo. 
Where  the  meaning  U  apparent  on  the 

label  it*elj. 


Proof     of    Special     Character     and 

extrin^  faett. 
Proof  of  qiiaXificationt  qf  Solicitorl, 

Sedieal  Practitioner t,  and  uthert. 
Where  the  wordi  import  the    fact  of 

Plaintiff  hoiding  office,  ^e. 
£>ndenee  of  publieaiion. 
Proof  ifrquiTalent  tarrdi  not  tufieieitt. 
Publieation^  direct  and  indirect  proof 

of. 
Libel  in  Aandwrilinf  of  Defendant. 
Publication  by  letter. 

„  to  wife,  if  libel  on  hutband, 

and  vice  vertd. 

As  to  ttidence  of  special  character  and  extrinsic  facts.   Where  Chaptsii  XVI. 
the  epecial  character  or  office  of  the  plaintiff  is  essential  to  proof  rf  ipeetu 
the  action,  it  may  be  averred  either  generally  or  particularly :  ohMaotor  «iid 
and  when  denied  upon  the  pleadings,  of  stated  to  be  not 
admitted,  it  mnst  be  proved  as  laid.    If  not  so  denied  or 
stated,  it  will  be  taken  to  be  admitted,  and  no  evidence  will 
then  be  required  in  Bupport  of  it  (a).    But  where  the  words 
themselves  admit  the  plaintiff's  special  character  or  office, 
neither  averment  nor  evidence  of  it  is  requisite. 

In  some  cases,  in  the  absence  of  any  such  averment  or 
admission,  the  matter,  as  appearing  upon  the  record,  may  not 
be  legally  defamatory.  And  so  in  the  case  of  an  action  by 
a  clergyman  in  holy  orders,  for  slander  charging  him  with 
incontinence,  there  must  be  an  averment  on  the  face  of  the 
Statement  of  Claim,  showing  that  the  plaintiff  was,  at  the  time 
of  the  slander,  a  beneficed  clergyman,  or  in  the  actual  receipt 

Ca)  R,  S.  C.  1883,  OnJ.  XIX.,  rr.  IS,  16,  and  17 
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Chutib  svi.  of  beaeflcial  emolument,  as  &  preacher,  lei 
like ;  and  the  61st  section  of  the  C.  L.  ] 
remedy  such  an  omission  (6).  A.nd  where  t 
to  have  heen  spoken  of  the  plaintiff  in  his 
office,  and  are  actiooahle  only  in  that  r 
character  maat  be  proved  if  put  in  issa 
But  where  a  plaintiff  avers  generally 
particular  situation  or  office,  in  which  1 
niated,  or  that  he  exercised  any  parti 
business,  tt  is  sufficient  to  give  general  e\ 
acted  in  that  office  or  situation,  or  of  1 
that  particular  profeBsion,  or  carried  on 
FroofofhoU-  ness.  If  it  be  alleged  that  the  plaintiff 
ISawKrftha  tiie  alleged  injury,  a  magistrate  or  poli 


&c.,  it  is  sufficient  to  prove  that  they  acted 
without  proving  their  appointments  (c). 

Averments  that  the  plaintiff  bad  bei 

assistant-overseer,  and  had  passed  certai] 

assistant- overseer  "  ;  the  former  averment 

by  an  appointment  by  the  justices,  and 

such.     And  his  book  of  accounts  being 

accounts,"  does  not  make  those  accounts  1 

warrant  of  appointment  he  is  required  to  ' 

Nataraatthe        Although  the  averment  or  allegation  of 

J^Mrt^ot"      "^"^^  ^^  general,  yet  if  it  should  appear 

general  arer-    the  defendant  means  to  dispute  the  plainti 

rfiSLiter^"  situation,  or  other  special  character  to  « 

offioo.  libel  relate,  the  plaintiff  must  be  prep: 

evidence  to  establish  the  fact.    For  if  a  mi 

of  him  in  his  profession,  unless  he  is  i 

practitioner  the  action  cannot  be  sustainec 

Ptoof  of  qnali-      If  it  be  alleged  that  the  plaintiff  was 

s^ciuils'lnd   '^o"'''^'  ^^  '«  sufficient  to  show  that  he  wi 

otbeiv.  time,  practising  as  a  solicitor  of  that  court 

Office  certificate,  countersigned  by  a  Mat 

King's  Bench,  to  denote  that  his  name  \ 

the  roll  of  that  court,  has  been  held  to  be  j 

[b)  Gallaey  t.  Marihall,   23   L.  J.  (d)  Qiniu 

Ex.  78  ;  9  Ex.  294.  328  ;  2  Scoti 

(f)  Berryman  v.  Whe,  i  T.  R.  366  ;  («)   Vide  i 

GurdinCt   case,    Leach,    eSl  ;    R.    t.  E.  695  i  3  N 

Sh>-lt!j,  Leach,  581.  (/)  -B"^ 
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evidence  to  support  an  allegation  in  the  declaration  that  the  <Jg"*Bit  xvr. 
plaintiff  was  an  attorney  of  that  court  ig).  But  now^  by  the 
23  &  24  Vict.  c.  127,  a.  22,  any  Hit  of  attorneys,  solicitors 
and  conveyancers,  purporting  to  be  publiBhad  by  the  authority 
of  the  Commissioners  of  the  Inland  Bevenue  (k),  and  to  con- 
tain the  names  of  attorneys,  Bolioitors,  and  conveyancers,  who 
have  obtained  stamped  certificates  for  the  current  year,  on  or 
before  the  first  of  January  in  the  same  year,  will,  until  the 
contrary  be  made  to  appear,  be  evidence  in  all  courts  and 
before  all  justices  of  the  peace  and  others,  that  the  persons 
named  therein  as  attorneys,  &c.,  holding  such  certificates  for 
the  current  year,  are  attorneys,  &x.,  holding  such ;  and  the 
absence  of  the  name  of  any  person  from  such  list  shall,  until 
the  contrary  be  made  to  appear,  be  evidence  as  aforesaid  that 
such  person  is  not  qualified  to  practise  as  an  attorney,  soli- 
citor, or  conveyancer  under  a  certificate  for  the  current  year : 
but  in  the  case  of  any  person  being  an  attorney  or  solicitor 
whose  name  does  not  appear  in  such  list,  an  extract  from  the 
roll  of  attorneys  and  solicitors  kept  by  the  registrar  certified 
under  the  hand  of  the  secretary  of  the  Incorporated  Law 
Society  (which  society  perform  the  duty  of  registrar),  or  of  the 
registrar  for  the  time  being,  shall  be  evidence  as  aforesaid  of 
the  facts  appearing  in  such  extract ;  and  in  the  case  of  any 
person  being  a  conveyancer  whose  name  does  not  appear  on 
such  list,  the  fact  of  hia  being  so  shall  be  proved  in  the  way 
in  which  it  is  by  law  now  required  to  be  proved. 

Previously  to  the  C.  L.  F.  Act,  1852,  where  the  action  was  Proof  of  qwdi- 
for  slander,  imputing  to  a  physician  that  he  was  not  ap^y'°J^ 
properly  qualified  practitioner,  the  plaintiff  was  bound  to  '■>  Hsdidne 
prove,  under  the  genercd  issue,  not  only  that  he  practised  as  a  *"     ""S*^* 
physician,  but  also  that  he  practised  lawfully  (t) ;  but  now, 
the  truth  of  the  matter  charged,  if  relied  on  as  a  defence, 
must  be  so  pleaded  ;  and  therefore  in  the  absence  of  any  such 
defence,  or  of  any  traverse  or  denial  of  the  plaintiff's  pro- 
fessional qualification,  it  will  be  treated  as  admitted  on  the 
face  of  the  record  (k). 

And  a  copy  of  "  The  Medical  Bister  "  for  the  time  being,  Medi«a 
purporting  to  be  printed  and  published  under  the  direction  of  f^^  of 
the  General  Council,  is  evidence  in  all  courts  and  before  all  <!»»'ifio»V™ 

O)  Sjiarliag   v.   Hadd&n,   2  M.  &  (i)   Oftliiu  v.    Canegit,   3  Nev.  & 

Bcott,  14.  Man.  710. 

(A)  The  "  Law  List  "  porports  to  be  (i)  E.  8.  C,  1883,  Ord.  XIX.  r.  13. 
go  publiEhed. 
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CBAFnaivi.  juatieee  of  the  peace,  and  others,  that  the 
specified  are  registered  according  to  the  ] 
Medical  Acts;  and  the  absence  of  the  nam 
from  such  copy  ia  evidence,  until  the  cont 
appear,  that  sach  person  is  not  so  regie 
always,  that  in  the  case  of  any  person  whc 
appear  in  each  copy,  a  certified  copy  imdei 
registrar  of  the  General  Council,  or  of  any  1 
the  entry  of  the  name  of  such  person  on  th< 
register,  is  evidence  that  such  person  is  duly 
But  not  eieio.  It  does  not  follow,  however,  in  an  actioi 
^"etlaiSi^  brought  by  a  medical  practitioner,  that  he  vi 
recover  damages  in  respect  of  such  defamat 
not  registered  ander  the  Medical  Acts.  In  t 
registered  practitioner,  if  his  qualification 
denied,  it  must  be  proved  hy  the  prodactioi 
or  in  any  other  manner  in  which,  before  the 
Acts,  such  qualification  might  have  been  pro 
If  it  appears  by  the  slander  or  libel  to  be 
plaintiff  possesses  the  character  or  fills  the 
Plaintiff  i">^-  in  which  he  ia  defamed,  or  assumes  the  truth 
"*  °*'  "^  the  slander  or  libel  relates,  it  operates  by  \ 
and  no  further  evidence  of  the  fact  is  ne< 
where  the  libel  in  substance  charged  that  the 
ducted  himself  as  a  member  of  the  Royal  Co 
in  such  a  manner  as  to  expose  himself  to  e 
prefatory  averment  of  the  declaration  it  wf 
said  college  had  the  power  of  expelling  ; 
unprofessional  conduct.  The  defendant  ] 
plaintiff  was  not  at  the  time,  &.C.,  a  surg 
of  the  Boyal  College  of  Surgeons  having  the 
persona  guUty  of  unprofestional  conduct,  &e. ; 
that  the  traverse  put  in  issue  the  power  of  tfai 
and  that  the  statement  in  the  libel  itself  ' 
evidence  of  such  power  (n). 

But  whenever  the  defendant  is  permittC' 
plaintiff's  character  in  order  to  mitigate  thed 
that  the  plaintiff  may,  on  the  other  hand,  g 
dence  in  support  of  his  good  character ;  thou 

(0  21  i  22  Vict.  c.  90,  s.  27  ;  ■(9  &  N.   B.   204 ;    T 

EO  Vict.  c.  48,  B.  U.  BiDg.  432. 

(m)  Berryman  y.  HTw,  4  T.  H.  366  ;  (»)  Waklty  ' 

and  see  Smith  t.  Taylur,  I  B,  &  P.  4  Ei.  53  ;  18  L. 


BebnttiDg 

anpport  of 
cliiiract«r 
impeached. 
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adduce  such  evidence  in  the  first  instance.  And  now,  since  CsAnw*  XVI, 
the  Judicature  Acts,  under  which  a  new  system  of  pleading 
has  been  prescribed,  the  "material  facts"  upon  which  the 
party  pleading  relies  must  be  stated  in  his  pleading  (o).  A 
defendant,  therefore,  intending  to  impeach  the  plaintiff's 
character  at  the  trial,  by  evidence  in  mitigation  of  damages, 
must  either  notify  the  fact  in  his  pleading,  or  give  particulars 
thereof  seven  days  before  the  trial  (p).  The  object  of  this  rule 
is  to  prevent  the  plaintiCE  from  being  taken  by  surprise  as  to 
the  nature  of  the  evidence  to  he  adduced  against  him  ;  and  to 
afford  him  an  opportunity  of  being  prepared  with  evidence  to 
rebut,  or  to  explain,  that  intended  to  be  brought  forward  in 
impeachment  of  his  character. 

It  is,  of  course,  essential  to  the  production  of  any  loss  or  Bndenee  of 
-damage  to  the  plaintiff,  that  the  slanderous  matter  should  have  ^"  "*  ™' 
been  communicated  or  published  to  some  third  person :  in  this 
respect  civil  differs  from  criminal  liability  ;  the  latter,  as  will 
be  seen,  may  be  consummated  by  a  publication  (of  a  libel)  to 
the  party  defamed  without  more ;  but,  with  the  exception  of 
the  case  of  libel,  the  means  of  publication  are  indifferent,  and 
■do  not  affect  the  right  of  action.  In  the  case  of  libel,  it  is 
sufficient  if  the  defendant  be  the  partial  instrument  of  commu- 
nication, either  by  assisting  in  its  original  construction  or  sub- 
sequent promulgation  ;  if  one  party  were  to  dictate,  a  second 
to  write,  and  a  third  to  distribute  written  or  printed  slander, 
the  plaintiff  would  he  without  remedy,  unless  each  of  these 
parties  were  to  be  considered  as  responsible  for  the  whole 
effect  produced. 

The  term  "  published  "  is  therefore  the  proper  and  technical 
tenn  to  be  used  in  the  case  of  libel,  without  reference  to  the 
precise  degree  in  which  the  defendant  has  been  instrumental 
to  such  publication;  since,  if  he  has  intentionally  lent  his  assist- 
■ance  to  its  esistencefor  the  purposeofbeingpublished,  his  instru- 
mentality is  evidence  to  show  a  publication  by  him  {q).  Where 
the  action  is  for  words  spoken,  evidence  of  the  speaking  before 
-any  third  person  will  be  sufficient.  And  where  the  words  are 
in  themselves  actionable,  it  is  sufficient  to  prove  some  of 
4;hem  which  are  actionable,  provided  they  be  proved  as  laid  (r).  Pnwt  of 
-But  it  is  not  sufficient  to  prove  equivalent  words  of  slander,  ^^^  ™ 
though  they  be  explained  in  the  same  sense  by  the  defendant  '^^f  ""^ 

(0)  See  R.  8.  C.   1883,  Ord.  XIS,  (?)  Zanift  case,  9  Sep.  69. 

r.  4.  (r>  2  EMt,  134  ;  8  T.  B.  150. 

(/.)  Ibid.  Ord.  XXIVI.  r.  37. 
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CaipTiH  ivi.  himself  (<).    If  the  words  be  spoken,  or  1 

foreign  language,  or  incharaeterB  not  ande 

hear  or  see  them,  there  is  no  pablieation 

commtmieatioD  prejadioiat  to  the  plaintiff. 

Wh«t  a  pobu-      If  the  words  be  spoken,  or  libel  addrei 

catioDBofflcientoniy  without  farther  publication,  noactioii 

to  lupport  .  ,  ,    ■■  , 

indictment  smce  DO  temporal  damage  can  have  accrn 
h't^I^lttan  Stmt's  act  («) :  but  a  pnblioation  to  the  proi 
cient  to  sustain  an  indictment  for  a  libel,  ( 
tendency  to  produce  a  breach  of  the  pt 
necessary  therefore,  in  a.  prosecution  for  i 
indictment  or  criminal  information,  to  pri 
several  persons ;  publication  to  one,  or  eve 
himself,  is  all  that  is  required.  But  where 
given  a  wide  or  mischievous  curculation 
used  means  otherwise  more  or  less  malic 
publication,  the  injury  is  thereby  aggrav 
thereof  may  be  given,  whether  the  procee< 
prosecution,  for  the  purpose  of  showin 
estent  of  the  mischief,  the  animus  of  th 
aggravation  of  the  punishment. 

To  support  a  civil  action  it  is  essential, 
observed,  to  prove  a  publication  of  the  i 
"  some  third  person. 

If  a  person  having  a  libel  id  his  possei 
such,  read  it  to  one  or  more  persons,  the  | 
is  a  publisher  of  the  libel,  and  liable  for  si 
And  where  the  defendant  received  an  anoi 
taining  defamatory  matter  of  the  plaintiff) 
of  a  Druids'  lodge,  of  which  both  be  and 
members:  the  defendant  having  read  the  1 
by  leave  of  the  chairman,  read  it  aloud  to  tfa 
it  was  held  that  reading  the  letter  alou' 
constituted  a  publication  (;). 
1  Where  a  libel,  contained  in  a  letter,  foU 
was  delivered  to  a  third  person,  to  be  convf 
and  was  so  conveyed  without  having  been 
was  held  that  no  action  could  be  supported  | 

C«)  Araiitagr.   t.  DsTister,  4  Dong.  2  Stark.  315. 

2S1.  (rT)  B.V.  I 

CO  Edward,  v.  ir,.,i(«a,  12  Rep.  35.  (y)  LanVt 

(■)1  Will.S«Qinl.l32,n.2;PAi«i>  (0  Fin-retf. 

V.   Jaaten,   2   Eap.   C.  624  ;  and  «ee  632. 

Sieit-tcaae,  Hob.  215  ;  II.  t.  Wegener,  (a)  CluOen 
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defendant,    knowing  that  letters  addressed  to  the  plain  tiff  Cm""  ^'^- 
were  usaally  opened  and  read  by  hia  clerk,  wrote  a  libellous 
letter  and  directed  it  to  the  plaintiff;  and  hia  clerk  received 
and  read  it :  it  was  held,  that  there  wae  a  sufficient  publica- 
tion to  snpport  the  action  (t). 

Where  a  witness,  in  an  action  of  libel,  stated,  that  having 
heard  that  the  defendant  had  a  copy  of  the  print  of  a  caricature 
(alleged  to  be  libellous),  he  went  to  the  defendant's  house,  and 
requested  to  see  the  print ;  on  which  the  defendant  produced 
it,  and  pointed  out  the  figure  of  the  plaintiff  and  the  other 
persons  ridiculed  :  it  was  ruled,  by  Lord  Ellenborough,  C.J., 
that  this  was  not  sufficient  evidence  of  publication  to  support 
the  action  (c). 

The  managing  director  of  a  limited  company,  in  the  ordinary  LiUUou 
course  of  business,  dictated  a  libellous  letter  to  their  shorthand  ^^  ^^^ 
olerk,  who  then  type-wrote  it,  and  after  signature  by  thel>TOi«rk«. 
managing  director,  handed  it  to  another  clerk  to  make  a  press 
copy :  it  was  then  sent  by  post  addressed  to  the  firm  of  which 
the  plaintiff  was  a  member,  and  upon  delivery  was  opened  and 
read  by  the  clerks  to  the  firm:  it  was  held,  that  there  was 
publication — first,  to  the  clerks  of  the  defendant  company,  and 
secondly,  to  the  clerks  of  the  plaintiff's  firm — and  that  neither 
occasion  was  privileged  {d). 

A  distinction  was,  however,  drawn  between  communications 
of  the  kind  in  mercantile  transactions  and  those  in  professional 
matters  by  solicitors,  it  being  no  part  of  a  merchant's 
business  to  write  a  defamatory  letter,  and  then  have  it  copied 
by  his  clerks ;  but  in  the  case  of  a  solicitor  duly  instructed  by 
a  client  to  write  and  press  for  payment  of  money,  and  to 
threaten  legal  proceedings  in  default,  the  case  is  different. 
And  accordingly,  where  a  firm  of  solieitors,  acting  in  behalf  of 
a  client,  wrote  and  sent  to  the  plaintiff  a  letter  containing 
defamatory  statements  of  her ;  the  letter  had  first  been  dictated 
to  their  shorthand  clerk,  then  transcribed  and  handed  to  a 
copying  clerk  who  copied  it  into  the  letter-book.  In  an  action 
of  libel  against  the  solicitors,  for  the  publication  to  their  clerks, 
it  was  held,  that  the  intermediate  communication  of  the  con- 
tents of  the  letter  to  the  defendants'  clerks  was  reasonably 

4T1  ;  Day  v.  Brtam,  2  Moo.  &  Rob,  t  0.  39,  per  Brady,  C.B. 

54  :  Clitibb  V.  Ftannagaa  and  Emnieru  (c)  Smith  t.  Wood,  3  Camp.  323. 

T.  Pottle,  infra,  p.  270.  (S)  Pallmait  and  anether  v.  Walter 

(S)  Delaerolx  v.  TlierfMt,  2  Stark.  Hill  *  Co.,  Ltd.  (;1891),  1  Q.  B.  B2*  ; 

63  ;  and  see  Ahern  v.  Maguirt,  A.  M.  60  L.  J.  299. 
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CHAITB&  XVI.  necessary  and  uaaal  in  the  discbarge  of  t 
the  interest  of  their  client,  and  the  oc( 
privileged  (e).  And,  accordingly,  the  i 
and  reasonable  means  of  giving  effect  to  t. 
destroy  it(/).  If  a  business  communica 
being  made  on  a  privileged  occasion,  th 
incidents  of  the  transmiaaion  and  treatmen 
tion  which  are  in  accordance  with  the  n 

PabUoatiaQbr  coHrso  o£  business  ig).  But  a  communica 
^"^  privileged  if  made  by  letter,  becomes 
through  the  telegraph  office ;  becanee  it 
municated  to  all  the  clerks  through  wh< 
And  accordingly,  where,  a  message  was  t 
railway  station  to  another,  to  the  effect 
bad  stopped  payment,  it  was  held  libellon 
And  so  also  with  regard  to  commnnio 
pOBt-cards,  which  are  open  to  reading  1 
postmen,  servants  at  the  house  where  c 
persons  through  whose  hands  they  pass  it 
mission  from  those  of  the  writer  until  de 
to  whom  addressed ;  and  therefore,  if 
defamatory  upon  them,  the  person  so  s 
held  liable  in  libel  for  the  publication  (i). 
transmitted  through  the  Post  Office  a  p 
of  which  he  stated  his  account  as  for  g 
credit  for  a  payment  on  account,  and  she 
due  ;  beneath  which  he  wrote — "  Your  j 
paying  this  trifle  is  mere  moonshine, 
matter  in  our  solicitor's  hands,  if  we  '. 
return,  if  it  coat  us  ten  times  the  amount 
although  this  might  have  been  privileged 
by  letter  enclosed  in  an  envelope ;  yet,  b 
the  hack  of  a  post-card,  it  waa  a  libel. 
intended  to  be  the  vehicle  of  ordinary  cor 
defamatory  matter  (k).  But  if  the  matt 
post-card  would  not  be  understood  by 


(0  Soxiivi  V.    Gabla   Freret  and 

Co^  E.  B.  A 

4>therl  (1884),  1  Q.  B.  842  :  63  L.  J. 

(0  Willi 

401. 

G.  P.  3S3 ; 

(/)  Edmondtoa  t.  Bin-h   If  Co.,  1 

(4)  IM,i 

K.  B.  (1907).  371.  C.  A. 

Ex.  Di».  a 

(ff)  Per  Fletcher  MoolWn,  LJ.,  in 

Boperie  Cl 

the  eame.  p.  982. 

2*. 

iK)   Whi^fitMai,dMerty.S.E.Ry. 
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whose  hands  it  p&sHed  as  referring  to  the  plaiotifF,  there  will  Coafter  ZYI. 
be  DO  evidence  of  the  publication  of  a  libel  of  him  {Q. 

The  publication  of  a  libel  may  be  directly  proved,  by  evidence  Direct  proof  of 
that  the  defendant,  with  his  own  hand,  distributed  it  or  exposed  Publication, 
its  contents  or  painted  an  ignominious  sign  over  the  door  of 
another,  or  took  part  in  a  procesBJon  carrying  a  representation 
of  the  plaintiff  in  e£Bgy  for  the  purpose  of  exposing  him  to 
contempt  and  ridicule  ;  or  by  evidence  of  his  maliciously  read- 
ing or  singing  the  contents  of  the  libel  in  the  presence  of 
others ;  all  of  which  facts  are  direct  proof  of  the  averment  that 
the  defendant  published  the  alleged  libel  (m). 

But  it  frequently  happens  that  no  direct  proof  can  be  given  Indirect  proof. 
of  the  defendant'B  agency  in  the  publication,  and  resort  mast 
then  be  had  to  indirect  evidence,  in  order  to  connect  him  with 
the  libel  and  fix  him  with  its  publication.  The  most  usual 
and  important  evidence  for  this  purpose,  consists  in  proving 
that  the  libel  published  is  in  the  handwriting  of  the  defen- 
dant: when  the  plaintiff  has  proved  this,  he  has  made  out 
such  a  prima  facie  case  as  entitles  him  to  have  the  contents 
read  in  evidence  (n). 

A  defendant  has  been  held  liable  for  the  publication  of  a  AMidsnui 
libel  which  by  mistake  was  directed  and  posted  to  the  plaintiff's  ''"  "^"°''- 
employer,  instead  of  to  the  plaintiff  himself  (o).  But  Lord 
Campbell,  C.J.,  in  a  subsequent  case,  declined  to  express  an 
opinion  whether  or  not  an  action  could  be  sustained  if  a 
gentleman,  asked  by  letter  for  the  character  of  a  servant, 
should  bond  Jide  write  an  answer  stating  acts  of  dishonesty 
and  immorality  committed  by  the  servant,  and  by  mistake 
address  it  to  another  person  different  from  the  inquirer, 
though  of  the  same  name  (ji).  It  has,  however,  been  held, 
that  an  accidental  publication  (under  similar  circumstances), 
would  not,  in  the  absence  of  express  malice,  be  sufficient  to 
render  the  defendant  liable  ($). 

It  was  observed  by  a  great  authority,  that  when  a  libel  is  i-ib*!  in  tho 
.produced,  written  in  a  man's  own  hand,  he  is  taken  in  the  Dete^'t?'  ° 
mainer,  and  that  throws  the  proof  upon  him ;  and  if  he  cannot 
produce  the  composer,  the  verdict  will  be  against  him  (r). 

CO  Sadgrote  v.  Hole,  C.  A.  (1901),  (y)  Harruon  t.  Buii,  a  E.  &  B. 

2  K.  B.  1.  35U.     See    Hrett    v.    Watimt,   mpra, 

C«0  5  Bep.  123  ;  9  Rep.  59  b ;  11.  t.  p.  169  ;  and  ShepAmrd  v.  Whitaher, 

Be»field  and  another,  2  Burr.  980.  L.  R.  10  C.  P.  603. 

(»)  Barr.  2689.  (;)  rump4on  v. Diukwood,  II  Q.  B.  D. 

(fl)  Fox  T.  Broderick,  \i  Ir.  C.  L.  43  ;  52  L.  J.  *2o. 

Rep.  453.  (r)  Per  Hult,  C.J.,  In  B.  \.  Beare, 
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baudwiitJng 
Defendant  U 
erideste  of 
publication. 


CHiPTERlvi.  The  grounds  of  this  presumption  are  plain  and  reasonable. 
No  man  incurs  any  civil  reeponBibility  by  what  he  thinks  or 
even  writes,  unless  he  divulge  bis  thoughts  to  the  temporal 
prejudice  of  another;  bat  it  seems  to  be  equally  clear,  in 
point  both  of  law  and  expediency,  that  if  he  write  what  i^ 
false,  and  the  calumny  become  public  to  the  detriment  of  its 
object,  he  is  just  as  responsible  for  the  effects  of  his  negligence 
as  if  he  bad  been  the  voluntary  publisher  of  the  scandal. 
And  if  a  man  write  libels  for  his  own  perusal,  he  must  be 
content  to  enjoy  the  satisfaction,  diminished  by  the  risk  and 
peril  of  an  accidental  publication  and  its  consequences. 

Aiiobnwfu  If  the  manuscript  of  a  libel  be  proved  to  be  in  the  hand- 
writing of  the  defendant,  and  it  be  also  proved  to  have  been 
printed  and  published ;  such  is  evidence  to  go  to  the  jury  that 
it  was  published  by  the  defendant,  although  there  be  no 
evidence  to  show  that  the  printing  and  publication  were  by  the 
direction  of  the  defendant  (s).  And  where  a  Hbel  had  been 
inserted  in  a  newspaper,  a  manuscript  in  the  handwriting  of 
the  defendant,  found  at  the  house  of  the  publisher,  was  allowed 
to  be  given  in  evidence ;  notwithstanding  that  parts  of  it  had 
been  erased  and  omitted  in  the  newspaper  ;  the  erased  passagea 
not  being  such  as  qualified  the  libel  (t). 

The  writing  a  libel  does  not,  in  any  case,  amount  to  & 
publication,  but  is  mere  evidence  from  which  it  may  be 
inferred  (u).  What  amounts  to  a  publication  is  usually  a 
question  of  fact  falling  within  the  province  of  the  jury  tO' 
decide  (x) ;  that  is,  it  is  a  question  for  the  jury,  in  doubtful 
cases,  whether  there  has  in  fact  been  any  publication  of  tbe 
libel  to  a  third  person ;  but  where  the  facts  are  clear,  the 
question  of  publication  is  one  of  law  for  the  decision  of  the- 
court.  If  (in  an  action  for  damages)  the  facts  were  that  th& 
defendant  had  posted  up  a  libel  in  a  public  place,  but  had 
taken  it  down  again  before  any  one  bad  read  it,  there  would 
in  point  of  law  be  no  publication ;  but  if  it  were  doubtful 
whether,  before  it  was  taken  down,  some  one  had  not  read  it^. 
that  would  be  a  question  of  fact  for  the  juryCj/).  Thougb 
proof  that  the  libel  is  in  the  handwriting  of  the  party,  goes- 


12  Mod.  221  ;  I  Lord  Raym.  417  ;  and 
see  JtaMl  v.  Bnltim,  t  Esp.  248. 

(0  It.  T.  Lovftt,  9  C.  i  P,  4B2  ;  and 
see  Bond  v,  Jh-nglai,  7  C.  i:  P.  fi26. 

CO  Tarple-j  v.  Blohey,  2  Bing.  S.  C. 


437. 


9Rep.  B 


5Vin. 


Abr.  91  :  Mod.  813. 

(x)  Baldwin  v.  Elpkinitone,  2  SirW, 
Bl.  R.  10S7. 

(y)  <riee  Slarkie  on  Evidence,  tit. 
Law  and  Fact ;  Delaereix  v.  Therenat, 
2  SMrkie'a  C.  63 ;  Clvtlerbucli  v, 
Chaferi,  1  Stark.  C.  471. 
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far  in  fixing  him  with  the  puhlication,  he  is  still  at  Uherty  to  Cb^ptie  avi. 
rebut  the  strong  presumption  thus  raised  against  him,  by 
reconciling  the  fact  with  bis  innocence. 

The  best  evidetice  to  prove  the  handwriting  in  question,  is  ^  'I'**'?:** 
that  of  a  witness  who  actually  saw  the  party  write  it:  such 
direct  evidence  can,  however,  seldom  be  procured ;  and,  in 
general,  to  prove  the  handwriting  of  a  person,  any  witness 
may  be  called  who  has  by  BuEBcient  means  acquired  such  a 
knowledge  of  the  general  character  of  the  handwriting  of  the 
party,  as  will  enable  him  to  swear  to  his  belief  that  the  band- 
writing  in  question  is  the  handwriting  of  that  person  (z).  This 
knowledge  of  the  general  character  of  the  party's  handwriting, 
may  have  been  acquired  from  having  seen  him  write,  although 
but  once  (a),  or,  if  the  witness  has  never  seen  him  write,  it  is 
sufficient  if  he  has  obtained  a  knowledge  of  the  character  of 
the  handwriting  from  a  correspondence  with  the  party  upon 
matters  of  business,  or  from  any  other  transactions  between 
them,  as  from  having  paid  bills  of  exchange  according  to  bis 
written  directions,  and  for  which  he  afterwards  accounted. 
And  when  letters  are  sent  to  a  particular  person,  on  particular 
business,  and  an  answer  is  received  in  due  course,  a  fair 
inference  arises  that  the  answer  was  sent  by  the  person  whose 
handwriting  it  purports  to  be  (b). 

If  a  witness  be  called  and  asked  if  he  has  ever  seen  the  WitneMei  rto 
party  write,  and  he  answer  in  the  affirmative,  the  subsequent  party  irnto. 
question  as  to  whether  he  believes  the  paper  produced  and 
shown  to  him  to  be  in  the  same  handwriting,  may  then  be 
put.  Whether  the  witness  has  seen  the  party  write  more  or 
less  frequently,  affects  the  weight  but  not  the  admissibility  of 
the  evidence.  If  the  witness  haa  ever  seen  the  party  write,  it 
is  enough  to  introduce  the  subsequent  question,  whether  he 
believes  the  paper  produced  to  be  in  the  same  handwriting ; 
and  if  the  witness  answer  "  he  believes  it  to  be  so,"  that  is 
evidence  to  go  to  the  jury.  "  You  might  call  one  who  had  not 
seen  him  write  for  twenty  years ;  and  if  he  said  he  believed  it 
was  the  writing  of  the  person,  that  evidence  might  go  to  the 
jury ;  but  to  be  affected  by  all  the  rest  of  the  evidence ; 
as  it  is  the  nature  of  all  evidence  to  be  more  or  less 
convincing"  (c). 

(:)  B.  N.  P.  236;  Liird  Ferrcrt  v.  (i)  Per  Lord  Eenyoii  in  Catfy  v. 

Shirley.  Fitzg.  195.  jpitt,  Peake'n  L.  E.  105. 

(a)  OarrtiU  v.  Alexandei;  4  Esp.  C.  (c)  Per  Lord  Eldon  in  EagUtan  v. 

37,  Kington,  8  Ves.  47S. 
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With  regard  to  scientific  evidence  generally,  a  witness  cannot  CoiprBB  XVL 
in  strictness,  be  asked  his  opinion  as  to  the  very  point  the  ai  to  aciantida 
jury  have  to  determine  (i) ;  nor  any  question  as  to  which  the  ''''^™? 
witness  would  have  to  draw  a  conclusion  of  fact  as  well  as  give 
an  opinion  upon  it  (k).     But  he  may  be  asked  what  judgment 
he  can  form  on  the  subject,  assuming  the  facts  stated  in  evi- 
dence to  be  true(Q. 

The  mere  delivery  at  the  Post  Office  of  a  sealed  letter  Pabiiwition  i^r 
enclosing  a  libel  has  been  held  to  constitute  a  publication  in 
law  (m).  If  a  letter  be  sent  by  the  post,  it  is  primd  facie  proof, 
until  the  contrary  be  shown,  that  the  person  to  whom  it  is 
addressed  received  it  in  due  course  (n).  The  transmission  of  a 
letter,  by  a  defendant  to  Iiis  correspondent  abroad,  reflecting 
on  the  plaintiff's  character  as  a  merchant,  has  been  held  a 
suSGcient  publication  (u). 

All  preliminary  questions  of  fact  upon  which  the  admissi-  l«ttw, 
bility  of  evidence  depends,  are  for  the  judge  at  Nisi  Prius,  °^^'qj^' 
not  the  jury.     And  where,  in  order  to  prove  the  publication  tion  for  tJi« 
of  a  libel,  the  plaintiff  tendered  secondary  evidence  of  the  con-  ^'"^' 
tents  of  a  letter,  alleging  it  to  be  the  original,  whioh  the 
plaintiff  denied ;  it  was  held,  that  the  judge,  at  that  stage  of 
the  cause,  was  bound  to  hear  evidence,  pro  and  con.  the 
originality  of  the  letter,  and  decide  the  question  without 
reference  to  the  jury  (p). 

Addressing  a  libellous  letter  to  a  man's  wife  reflecting  upon  To  wife,  of 
her  husband's  conduct,  is  a  publication  of  a  libel  upon  the  |,'„^i^„j, 
husband  (q).    But  whether  the  sending  a  libellous  letter  to  To  basinnd,  ot 
the  husband,  reflecting  upon  the  wife,  would  he  a  sufficient  '''*°' ""  "''^■ 
publication  to  sustain  an  action  seems  doubtful  (r).    At  all 
events,  it  would  be  sufficient  to  sustain  an  indictment. 

If  a  husband  write  a  libel  and  hand  it  to  his  wife,  and  she  Hwbwid  and 
hand  it  to  the  person  libelled,  such  is  no  publication  to  sustain  ^on'bj"""* 
an  action  for  libel  against  the  husband  and  his  wife ;  they 
being  but  one  person  in  law  («). 

(0  -V^^agite».'t  eate,  )0  CI.  it  Fin.  (n)   Warren  v.  Warrm,  1  C.  M.  & 

200.  B.  250. 

(i)  mU  V.  Braum,  9  C.  *  P.  604,  (»)   WarA  aarf  another  v.  SnMK  6 

per  Coleridge,  J.  ;  and  see  Jameti\a  v.  Bing.  749. 

Drinkald.  IS  Moore,  148.  (p)  Bayle  v.  Wiieman,  II  Ei.  360  ; 

(0  Per  Coltman,  J.,  in  Fmwick  v,  24  L.  J.  Ex.  284. 

BeU.l  C.  4  Kir.  312;  and  per  Abbott  (j)  WenHuin  v.  Aih,  13  C.  B.  836; 

CJ.,in  MaUm  y.  yetUt,  1  C.  &  P.  72,  22  L.  J.  C.  P.  190  ;  17  Jnr.  579. 

(m)  R.  T.  Burdett,  4  B.  *  Aid.  95.  (r)  See  the  judgment  of  Jervia,C.J., 

ijier  three  jnatices,  the  fonrth  dubi-  22  L.  J.  C.  P.  192. 

taiie).  (*)  Wennhak  v.  Morgan  and  wife. 
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A  man  vbo  autborisea,  requests,  or  em 
write  and  pablish  a  libel  is  responsible  crii 
civilly,  for  tbe  libel  publisbed  in  parsuance  o 
request,  or  employment.  And  if  a  man  ( 
anotber  to  publish  a  libel  of  a  certain  pen 
aubject,  be  cannot  afterwards  defend  himse 
tbat  tbe  publisher  has  added  comments  o 
libel  publisbed  be  substantially  identical  wi 
he  authorised  the  publication  (t) :  for  a  man  ' 
employs  another,  generally,  to  write  and  pnl 
take  his  chance  of  what  is  published.  And 
Usher  may  liave  deviated  from  his  authori^, 
nevertheless  be  liable  civilly,  though,  in  that 
be  criminally  responsible. 

A  defendant  may  be  guilty  of  publishing 
by  distributing  copies  of  it  with  his  own  h 
employing  an  agent  for  the  purpose  (u). 
carrier,  who  in  the  course  of  hie  business  i 
containing  libellous  handbills,  is  not  liable  to 
publication  of  the  Ubels,  if  it  be  shown  ths 
ignorant  of  the  contents  of  the  parcel ;  but  I 
liable,  it  iu  for  him  to  prove  such  ignorance  ( 

And  where  a  news-vendor  in  the  ordina 
business,  sold  copies  of  a  newspaper  containi 
was  expressly  found  by  tbe  jury  that  be  did  : 
ing,  and  without  negligence  in  not  knowing, 
such ;  and  that  the  newspaper  was  not  one  of 
as  to  be  likely  to  contain  libellous  matter  ;  i 
these  findings,  that  the  news-vendor  was  not  1 
for  such  publication  of  the  libel  (y). 

And  if  a  person  innocently  hands  over,  or  U 
to  a  friend,  with  no  knowledge  tbat  it  cc 
defamatory  of  another,  such  would  not  be  : 
such  lender  of  the  defamatory  matter  c 
newspaper  (z). 

But  where  the  proprietors  of  a  cireutat 
copies  of  a  book  containing  a  libel,  which  tht 

20  Q.  B.  D.  635  ;  57  L.  J.  241  ;  »nd  (*)  Day  v.  B 


mde  Lefrgy  v.  Cridlanll,  2*  L.  T.  (O,  S.)       U  ;  CAnSi 
60,  96,  216. 
(0  See  Tlie  Qu^a  t.  Coojki;  8  Q.  B, 


431. 


(j/)  Biametu 
Q.  B.  D.  354  ;  55 

(£)  See  McLet 
(ffe*p.)C1899),J 
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did  not  ^aox  that  it  contained  such :  at  the  trial  of  the  action  Cbi?tib  xvi, 
the;  failed  lo  show  that  it  was  not  through  negligence  on  their 
part  that  they  did  not  know  that  the  book  contained  a  libel 
when  they  circulated  it :  it  wae  held,  that  they  were  liable  as 
publishers  of  the  libel  (a). 

As  to  the  liabihties  incurred  by  booksellers,  newspaper-  BookBoiiera. 
proprietors,  and  publishers,  for  the  publication  of  libellous  pro^^and 
matter  contained  in  books,  newspapers,  &c.,  printed  or  sold  p."^'^*""'  . 
for  their  profit  or  advantage,  by  their  servants  and  agents ;  for  the  a«ts  of 
though  in  the  absence,  and  without  the  knowledge,  sanction,  ^^^^JJ""" 
or  authority  of  their  principals  :  such  booksellers,  proprietors 
and  publishers  respectively,  are  liable  to  an  nctionfor  damages 
for  any  iHck  publication:  and  it  ia  no  answer  to  the  action 
that  they  were  ignorant  o(  the  contents  of  such  book,  or  other 
publication ;  nor  that  the  same  was  published  without  their 
sanction  or  authority ;  for  a  man  who  carries  on  a  trade  or 
business,  or  who  shares  in  the  profits  thereof,  must  take  care 
that  such  trade  or  business  is  not  conducted  so  negligently 
as  to  cause  iQJnry  to  others.    But  booksellers,  newspaper- 
proprietors,  and  publishers  are  not  liable  criminally  unless 
they  authorised,  sanctioned,  or  procured  the  publication  of 
tiie  libellous  matter;   or  were  otherwise  cognizant  thereof, 
or  guilty  of  a  want  of  ordinary  care  or  caution  in  the  conduct 
of  their  business,  tending  to  the  publication  of  such  libellous 
matter  (b). 

The  sale  of  every  separate  copy  of  a  libel  is  a  distinct  Stde  ol  ev«t7 
pabhcation  {<;).     And  the  publication   will  be  sufficient  tofJ|^^,i'~" 
sustain  an  action,  though  proof  ean  only  be  adduced  of  the  offence. 
sale  of  one  copy  of  the  libel  to  an  agent  of  the  plaintiff's  sent 
expressly  by  the  plaintiff  to  purchase  a  copy  {d). 

if  one  procure  another  to  publish  a  libel,  the  procurer  is  PrMuring  the 


publisher,  like  any  other  particepx  criminis,  is  competent  to 
prove  his  employment  by  the  defendant,  and  the  consequent 
publication  {e). 

For  the  purpose  of  proving  that  the  defendant  had  caused 
and  procured  a  libel  to  be  inserted  in  a  newspaper,  the 
evidence  was,  that  the  reporter  put  something  in  writing  from 
his  conversation  with  the  defendant,  and  gave  it  to  the  editor. 

(a)   Viittelly    ».   MudUfi  Library,  L.  J.  119. 

C.  A.  (IBOO),  2  Q.  B.  170.  (c)  R.  i.  CarliU,  1  Chitty,  453. 

(i)  See  aa  Co  "Criminal  ReBponai-  (iJ)  Dvke  of  Brurttmiek  t.  Harm«r, 

bility,"  infra,  and  Th4  Quteii  v.  Hoi-  11  Q.  B.  185. 

hraak  and  other;  4  Q.  B.  D.  42 ;   48  («)  R.  v.  Jaknion,  7  East,  65. 
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Cramib  zvi.  Abbott,  L.C.J.,  ruled  that  what  the  reporter  pablished  in 
oonsequenee  of  what  passed  with  the  defendant,  might  be 
considered  as  published  by  the  defendant,  but  it  must  be 
shown  that  what  was  published  was  that  which  was  given  to 
the  editor  by  the  reporter,  which  could  only  be  done  by  pro- 
ducing the  written  statement  itself  (/).  And  a  manuscript  in 
the  handwriting  of  the  defendant,  addressed  to  the  editor  of  a 
newspaper,  and  sent  to  the  office  of  the  paper,  is  evidence  to 
show  that  the  defendant  intended  the  article  to  be  published 
in  that  paper  (g). 

urtM)D«Ming       Where  a  man  makes  a  request  to  another  to    publish 

SSui^rach  defamatory  matter,  of  which,  for  the  purpose,  he  gives  him 
a  statement,  whether  in  full  or  in  outline,  and  the  agent 
publishes  that  matter,  adhering  to  the  sense  and  substance 
of  it,  although  the  language  be  to  some  extent  his  own  ;  the 
man  making  the  request  is  liable  to  an  action  as  the  publisho-. 
If  the  law  were  otherwise  it  would  in  many  cases  throw  a 
shield  over  those  who  are  the  real  authors  of  Ubels,  and  who 
seek  to  defame  others  under  what  would  then  be  the  safe 
shelter  of  intermediate  agents  (k). 

Proof  of  pabii'  As  to  proofs  of  publication,  with  reference  particularly  to 
,^  actions  for  hbel  against  the  printers,  proprietors,  and  publishers 


of  newspapers  and  other  periodicals. 


■cUona  againBt  ** 
priotera, 

and  pnbiiih«i,  fiy  the  "Newspaper  Libel  and  Registration  Act,  1881  "  (t),a 
of  ii8W8p«p«re.  register  of  the  proprietors  of  newspapers  has  been  established. 
And,  in  pursuance  of  that  statute,  it  is  now  the  duty  of  the 
printers  and  publishers  for  the  time  being,  of  every  newspaper, 
to  make,  or  cause  to  be  made,  to  the  Registry  Office  annoally, 
in  the  month  of  July  in  every  year,  a  return,  according  to  the 
schedule  A.  thereunto  annexed,  of  the  title  of  thenewspaper ;  and 
of  the  names  of  all  the  proprietors  of  such  newspaper,  together 
with  their  respective  occupations,  places  of  business  (if  any) 
and  places  of  residence  (k).  And  every  such  return,  made  in 
conformity  with  the  Act,  is  to  be  registered  in  a  book  kept  for 
that  purpose  at  the  Registry  Office,  called  "  The  Register  of 
Newspaper  Proprietors  "  (I). 

(f)  AdaiHi  T.  ielly.   By.  &  Moo.       13. 
lr>7.  (i)  The  office  established  Dnder  (bis 

(»  Solid  T.  Dovglai,  7  Cor.  &  P.      Act  for  the  registration  of  neirspapers 


Register  of 
Mewapaper 
Proi>rietors. 


626,  |>er  Lord  Abiuger,  C.B. ;  and  see 
Bvrdeit  v.  Abbott,  h  Dow.  201. 

{!,)  Parket  v.  Preieatt  and  another. 
L.  R.  4  Ex.  lea  ;  38  L.  J.  Ex,  106. 

(i)  U  b.  45  Vict.  c.  60,  ss.  8,  »  and 


and  Danes  of  proprieUtra.   i 

Joint   Slock  Companies   fiegistratioo 

Uffice,  Somerset  House,  London. 

(/)  Sec.  13,    Ae  to  the  penalties  for 
aeglectiug   t«  make  aimnal   retonis. 
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By  section  18,  the  proviaion  as  to  the  registration  of  news-  CaiPMB  xvi. 
paper  proprietors,  is  not  to  apply  to  the  case  of  any  newspaper  joint  stock 
which  belongs  to  a  joint  stock  company  duly  incorporated  under  ''^ri^™ 
and  subject  to  the  proTisIons  of  the  Companies  Acts,  1862  tol87d. 

By  the  same  statute  (section  1),  the  word  "newspaper"  is  "  Nswapftper." 
defined  to  mean  "  any  paper  containing  pubUc  news,  intelli-  "*'""* 
gence,  or  occurrences,  or  any  remarks  or  observations  therein 
printed  for  sale,  and  published  in  England  or  Ireland  periodi- 
cally, or  in  parts  or  numbers  at  intervals  not  exceeding  twenty- 
six  days  between  the  publication  of  any  two  such  papers, 
parts,  OF  numbers.  Also  any  paper  printed  in  order  to  be  dis- 
persed, and  made  public  weekly  or  oftener,  or  at  intervals  not 
exceeding  twenty-six  days,  containing  only  or  principally  adver- 
tisements "(m).  And  by  the  "  Law  of  Libel  Amendment  Act, 
1B88  "  (n) ,  in  the  construction  of  that  Act  the  word ' '  newspaper  " 
is  to  have  the  same  meaning  as  in  the  Newspaper  Libel  and 
Registration  Act,  1881. 

By  section  1  (o),  the  word  "  proprietor"  shall  mean  and  in-  "Proprieton," 
elude  as  well  the  sole  proprietor  ot  any  newspaper,  as  also  in  *  *"■ 
the  case  of  a  divided  proprietorship  the  persons  who,  as 
partners  or  otherwise,  represent  and  are  responsible  for  any 
share  or  interest  in  the  newspaper  as  between  themselves  and 
the  persons  in  like  manner  representing  or  responsible  for  the 
other  shares  or  interests  therein,  and  no  other  person. 

By  section  7  (p),  where  in  the  opinion  of  the  Board  of  Trade,  "Kepre- 
inconvenience  would  arise  or  be  caused  in  any  case  from  the  proprUt!>n." 
registry  of  the  names  of  all  the  proprietors  of  the  newspaper 
(either  owing  to  minority,  coverture,  absence  from  the  United 
Kingdom,  minute  sub-division  of  shares,  or  other  special  cir- 
Bumstances)  it  shall  be  lawful  for  the  Board  of  Trade  to  autho- 
rise the  registration  of  such  newspaper  in  the  name  or  names  of 
3ome  one  or  more  responsible  "  representative  proprietors  "  (q). 

ind  for  wilful  migrepresentAtion  in,  or  as  to  tbe  Tegiitmtion  of  ft  portioa  only 
imiggion  from,  uiy  anch  return,  tee  of  tbe  names  of  tbe  proprietors,   in 
B.  10  and  12.  those  cases  in  which  it  would  be  incon- 
(n)  See  a  decision  under  the  former  venient  within  the  meaning  of  the 
!t&tnte  (6  A:  7  Wm.  4,  c  76)  as  to  a  section  to  register  the  names  of   all 
paper  publiihed  at  intervalgeiceeding  the  proprietors  : — "Where  it  is  desired 
twenly-aii  days.    Attamej/- General  v.  to  make  a  retnrn  of  '  representatiTe 
Bradbury  and  awAher,  21    L.  J.  El.  proprietors '    under   B.  7,  a  Btatemeot 
12.  should  be  sent  to  the  registrar,  setting 
(<i)  Gl  &  63  Tict.  c.  64,  %,  I.  forth  the  circa mstaDces  which  render 
(o)  Ki  k  4G  Vict.  c.  60.  it  inconvenient  to  register  the  naioeB 
iP)  Il"d-  of  all  the  proprietors,  and  girijig  tarh 
is)  As  to  this  section,  tbe  registrar  information  at  unll  show  that  the  pro- 
ton issued  tbe  following  instructions  poted  repreufntativei  are  well  aile  to 
F.8.  T 
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that  the  actual  words  used,  as  laid  in  the  declaration,  muBt  be 
proved  ;  and  that  it  was  not  sufficient  to  prove  the  substance 
or  impression  of  the  witnesses  as  to  the  words  ;  as  otherwise 
the  witnesses,  and  not  the  court  or  jury,  would  be  made  the 
judges  of  what  was  a  libel  (x). 

Where  the  defendant,  having  exhibited  a  libellous  paper, 
retains  it  in  bis  possession ;  if  after  notice  to  produce  it,  be 
refuse,  parol  evidence  may  be  given  of  its  contents  (tf). 

Where  the  plaintiff's  attorney  served  the  defendant's  attorney 
at  the  assize  town  on  commission  day,  with  notice  to  produce 
a  certain  paper  ;  none  of  the  parties  lived  in  the  assize  town  ; 
but  the  expenses  of  going  to  fetch  the  paper  were  offered  to 
the  defendant's  attorney,  who  said  that  it  was  of  no  use,  as  the 
paper  required  was  not  in  existence.  It  was  ruled,  that  the 
plaintiff  might,  on  the  trial,  give  secondary  evidence  of  the 
contents  of  the  paper  ;  as  the  statement  of  the  defendant's 
attorney  that  the  paper  was  not  in  existence,  got  rid  of  any 
Dbjectioi)  as  to  the  lateness  of  the  service  of  the  notice  to 
produce  in). 

Secondary  evidence  may  be  given  of  the  contents  of  a  letter 
alleged  to  contain  a  libel  written  by  the  defendant,  where  such 
letter  is  in  the  possession  of  a  party  who  refuses  to  produce  it, 
and  is  beyond  the  jurisdictiou  of  the  court.  But  it  is  no  ground 
for  admitting  such  evidence  of  the  contents  of  a  private  letter, 
that  the  person  who  has  possession  of  the  letter  is  beyond  the 
jurisdiction  of  the  court,  and  has  refused  to  deliver  it  up  when 
requested  so  to  do  by  a  person  who  did  not  disclose  the  purpose 
for  which  it  was  required  [a). 

Where  a  witness,  who  had  heard  scandalous  words  spoken, 
has  committed  them  immediately  to  writing,  he  may  afterwards 
read  the  paper  in  evidence,  if  he  swear  that  the  words  con< 
tained  in  it  are  the  very  words  {b)  ;  and  if  the  words  have  not 
been  written  immediately,  the  witness  may  refer  to  his  minutes 
to  refresh  his  memory  (c).  But  not  to  a  copy  of  such  minutes 
or  memoranda ;  for  the  rule  requiring  the  best  evidence  makes 
it  necessary  to  produce  the  original,  though  used  only  to  refresh 
the  memory  {d}. 


Cblptik  zvi. 


Becondar; 

BTideace  after 
Notice  to  pio- 
dno«  the  Paper 
contauUug  the 
Ubel. 


Nates  and 
raemanodA 
tarefreah 
m«moi7  u  to 
lords  epoken. 


(l)  Rainy  (,App.)  ^  Brato  (Rfip.'), 
]..  It.  4  F.  C.  387. 

(y)  See  Le  Xerehast'n  cat*,  2  T.  B, 
201  :  also  Layer'i  eav,  6  St.  Tr.  229.  ' 

(:)  Feiter  v,  PainUir,  9  C.  &  F.  718, 
per  Gnrnej,  B. 

(a)  Boyle  t.  Wuentan,  10  Ex.  617  ; 


24  L.  J.  El,  160. 

(i)  Per  Holt,  C.J.,  in  Sandwdl  t. 
SaHdwell,  Holt,  R.  295. 

(c)  Ibid.,  296. 

(if)  Burtoa  v.  Plumnur,  2  A.  &  E. 
343. 
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Cbaf«u  XVI.  Ei-iiknce  of  the  appUcatiim  of  the  Slander  or  Libel  to  the 
AppUwition  Plaintiff:  and  proof  of  the  Innuendoes. — Having  proved  the 
drfMnKtoiT  *"*'  ^^  speaking  the  words  or  publishing  the  libel,  the  next 
matter  to  tbe  step  is  to  prove  their  application  to  the  plaintiff.  This  is 
usually  done  by  the  testimony  of  one  or  more  witnesses  who 
know  the  parties  and  circumstances,  and  who  can  state  their 
judgment  and  opinion  on  the  application  and  meaning  of  the 
terms  used  by  the  defendant,  as  alleged  in  the  statement  of 
claim.  As  snch  evidence  is  simply  as  to  a  result  or  conclusion 
which  the  witness  may  have  derived  from  a  great  variety  of 
circumstances ;  it  is  sufficient  if,  in  the  first  instance,  he  state 
his  belief  and  opinion  as  to  the  defendant's  meaning  generally, 
without  disclosing  his  reasons  ;  leaving  it  to  the  defendant,  if 
he  think  proper,  to  inquire  by  cross-examination,  as  to  the 
means  and  grounds  which  the  witness  had  for  forming  that 
conclnsioD. 

Unless  it  either  appears  from  the  defamatory  matter  itself, 
or  by  extrinsic  evidence,  that  the  libel  or  slander  applies  to 
the  plaintiff,  the  action  cannot  be  sustained. 

Where  tbe  plaintiff  is  actually  named  in  the  libel,  or  is 
otherwise  referred  to,  no  difficulty  can  arise  as  to  its  applica- 
tion. But  where  the  libel  is  covertly  expressed,  or  ambiguously 
worded,  evidence  is  required  to  show  that  the  plaintiff  is  the 
party  to  whom  it  applies,  or  was  intended  to  apply  (e).  But 
whatever  the  intention,  if  the  jury  find  that  any  person  to 
whom  it  was  published'  would  understand  it  as  applying  to  the 
plaintiff,  that  will  be  sufficient  to  sustain  the  verdict  (/). 
Where  a  libel  is  covertly,  or  ambiguously  worded  but  never- 
theless applies,  or  was  meant  to  apply,  to  the  plaintiff,  the  evi- 
dence of  persons  who  read  the  libel,  and  knowing  the  plaintiff, 
believed  and  understood  it  to  apply  to  him,  is  admissible  at 
the  trial  to  prove  that  he  was  tbe  person  libelled  (g). 

Where  the  libellous  matter,  although  alleged  to  have  been 
published  "  of  and  concerning  the  plaintiff,"  did  not  on  the 
face  of  it  appear  to  relate  to  him ;  and  there  was  no  innuendo 
to  connect  it  with  the  plaintiff :  it  was  held,  on  writ  of  error, 
after  verdict  for  the  plaintiff,  that  the  count  was  bad  (k). 
Where  the  words  of  the  libel  were,  "We  would  exhort  the 

(fl)  Ze  Fanu  v.  Malcamiojt,  1  H,  L.  748  ;  Bourke  v,   Warren,   2  C.  &   P. 

Cas.  637,  664.  307,  per  Abbott,  L.C.J. 

(/)  Ihid„  and  see  WaUei/  v.  Ilea-  (A)  CUment  t.  FUher,   7  B.  i  C. 

Us,  7  C.  B.  fiOo.  469. 

0)  See  I'Aiuoa  t.  Stuart,  1  T.  B. 
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medical  officers  to  avoid  the  trapB  Bet  for  them  by  deoperate  Chattik  XVI. 
adventurers  (innuendo,  thereby  meaning  the  plaintiff,  among 
others),  who,  participating  in  their  efforts,  would  inevitably 
cover  them  with  ridicule  and  disrepute  ";  the  jury  have  found 
that  the  words  were  intended  to  apply  to  the  plaintiff,  it  was 
held  by  the  Court  of  Exchequer  Chamber,  that  they  were 
undoubtedly  libellous  (i). 

The  meaning  of  the  defendant,  as  averred  by  an  innuendo,  is  Heaning  of 
B  question  of  fact  to  be  decided  by  the  jary.    But  it  is  for  the  *••*  ^^^* 
judge  to  decide,  as  matter  of  law,  whether  the  matter  com-  innneiido. 
plained  of  will  bear  the  meaning  ascribed  to  it  by  innuendo ; 
and  if  the  judge  is  satisfied  that  it  will,  the  question  must 
then  be  submitted  to  the  jury  whether  it  actually  does  bear  the 
meaning  so  ascribed  to  it  {h).    If  the  libel  complained  of  does 
not  necessarily  impute  misconduct  to  the  plaintiff,  the  jury  are 
not  bound  to  adopt  either  the  innuendoes  or  the  opinions  of  the 
witnesses  (Q. 

If  the  jury  reject  the  innnendo  and  find  that  the  matter 
charged  is  a  libel  upon  the  plaintiff,  and  award  him  damages 
thereon,  the  verdict  will  be  upheld  (m). 

And  where  the  words  are  innocent  in  their  primary  and 
natural  sense,  and  do  not  in  their  natural  and  ordinary 
meanin^r,  convey  any  libelloas  imputation  upon  the  plaintiff, 
the  judge  will  be  justified  in  declining  to  submit  the  case  to  the 
jury(n).  And  if  the  alleged  libel,  though  published  by  way 
of  advertisement  in  a  newspaper,  he  such  that  ordinary 
readers  would  not  understand  it  in  a  defamatory  sense,  it  can- 
not be  made  so  by  an  innuendo  alleging  it  to  bear  a  meaning 
that  is  not  supported  by  the  evidence  (o). 

Where  the  words  are  not  in  their  primary  sense  defamatory, 
a  plaintiff  who  has  attributed  to  them  a  secondary  sense,  must 
prove  the  existence  of  facts  which  would  show  tliem  to  be 
actionable  in  tijat  sense ;  and  on  failure  of  proof  of  such  facts, 
it  is  the  duty  of  the  judge  to  direct  the  jury  that  the  words  do 
not  impute  anything  defamatory  (p). 

(0   H'aWey    V,    Uealey,    7    C.    B.  (n)  Capital  and  Cmntiet  Bank  v. 

591,  600  ;  »Dd  see  Ramadge  y.  Ryan,  Uenty  and  othcn,  T  App.  Caa.  741  ; 

9  Bing.  3.S0.  62  L.  J.  Q.  B.  U.  232 ;  .\eviil  t.  Mm 

(*)  Stvrt   V.   Blagg,  10  Q.  B.  908  ;  AH*,  ^c,  Inmi-anci:  Co.  (1897),  A.  C. 

Hunt  V.  Goodlakt,  43  L.  J.  C.  P.  54.  m. 

(Q  Bi-mmie  v.  Ooii^ii,  1  0.  B.  728.  (uj  M»lUga«   v.   Cole    a«d    Mluri, 

(ffl)  Kitker  ».  Xatitnt  Xewtpaper  Co.  L.  B.  10  Q.  B.  549  ;  44  L.  J,  Q.  B.  163. 

and  amflier  tlSOl),  2  Q.  B.  D.  (Ir.;  {p)  Swl  v.  TutntU,  29  W.  B,  172  ; 

46B.  43  L.  T.  (M.  S.)  507,  per  Liudte;  and 
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CHirm  XVI,  Where  the  words  spoken  or  the  meaning  of  the  lermB  em- 
Brid^aiiuiP'oyc^  ^I'fi  ambiguous,  and  it  is  doubtful  in  what  sense  the 
^j^™*^'^"8 "' speaker  intended  them,  the  question  is,  in  what  sense  the 
word*.  hearers  understood  them  ;  and  if,  where  words  may  have  two 

meanings,  the  hearers  understood  them  in  an  actionable  sense, 
the  action  is  maintainable :  for  the  slander  and  damage  consist 
in  the  apprehension  of  the  hearers  (q).  And  the  ordinary 
sense  of  the  words  used  (whether  written  or  spoken)  is  to  be 
taken  to  be  the  meaning  of  the  utterer,  unless  they  are  explained 
to  import  something  different  to  their  obvious  meaning,  by 
previous  occurrences,  conversations,  or  other  matters  having 
been  introduced.  In  the  absence  of  any  such  evidence,  a 
witness  cannot  be  asked  the  question,  "  What  did  you  under* 
stand  by  those  words  ?"  nor,  "  What  did  you  understand  with 
reference  to  such  an  expression?''  The  proper  course  is, 
first,  to  lay  a  foundation  for  a  question  of  the  kind  by  giving 
some  such  evidence  as  above  stated,  and  then  the  question 
may  become  admissible  (r).  In  an  action  of  slander,  where 
bigamy  was  imputed  to  the  plaintiff  in  indirect  terms,  Parke,  B.i 
in  the  course  of  his  judgment,  said — "  The  reason  why  the 
action  lies  is,  that  those  persons  who  heard  the  slander  might 
infer  that  the  plaintiff  had  been  guilty  of  a  felony,  and  might 
makea  charge  founded  upon  it ;  but  if,  at  the  time  the  words 
are  uttered,  theie  are  circumstances  which  clearly  show  the 
words  are  not  used  in  the  sense  of  imputing  a  felony,  then  the 
charge  falls  to  the  ground,  and  no  action  will  lie  "  («).  And 
in  a  subsequent  case,  it  was  held,  that  the  utterance  of  words 
imputing  an  indictable  offence,  is  actionable  or  not  according  to 
the  sense  in  which  they  may  fairly  be  understood  by  bystanders 
not  acquainted  with  the  matter  to  which  they  relate,  or  which 
Secret  inuct  may  render  them  a  privileged  communication  ;  and  that  the 
of  "'*f"5 ,  secret  intent  of  the  speaker  in  uttering  them  in  the  presence  of 
such  bystanders  is  immaterial  (t)- 

Where  the  libel  was  charged  in  several  counts,  founded  on 
several  paragraphs  published  in  different  numbers  of  a  news- 
paper, covertly  imputing  to  the  plaintiff  and  others,  that 
they   had  been  guilty  of  "  felonious    practices"  (innuendo, 

Lope?,  JJ,  ;  Francli  T.  Hhtie,  3  M.  &  P.  C.  C.  11. 

W.  191  ;  CUgg  t.  Laffer,  a  Moore  4;  (0  //<■«;»?  v-  Poicer,  10  M.  &W. 

Sc.  727.  669,  57U. 

Ql)  Fla:ftEaod  v,  CKrlfy,  Hob.  267.  {t)  Haikituvt  v.  Bilbi/,  16  M.  k  \V. 

(f)  Dainet  and  mui/lier  v.  HaTtUy,  445  ;  and  see  Hvijlta  v.  Beet,  4  M.  & 

3  Ex.  200  ;  18  L.  J.  Ex.  81  ;  Simmoii  W,  204. 
V.  ^fUrkell,  G  App.  Cbb.  1.56  ;  SO  L.  J. 
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unnatural  crimeB) ;  it  was  held,  that  other  paragraphs,  by  the  Chiitm  svi. 
defendant,  published  in  the  same  newspaper,  though  at  diffe- 
rent dates,  were  admissible  in  evidence  for  the  purpose 
of  illustrating  the  meaning  of  the  passages  charged  as 
libellous,  and  of  showing  that  they  conveyed  an  imputation 
upon  the  plaintiff  that  he  had  been  guilty  of  unnatural 
crimts  (k). 

In  an  action  of  libel,  where  the  language  of  the  alleged  libel  The  t«adeiu7 
is  ambiguous,  and  it  is  doubtful  whether  it  imputes  any  injurious  (Q^t  the  inten- 
matter  to  the  plaintiff,  the  question  for  the  jury  is  not  as  to  *''^1 ."  '^* 
the  intention  of  the  publisher,  but  whether  the  tendency  of  the  tU  Jnrj. 
matter  published  be  injurious  to  the  plaintiff  (a;);  for  the  law 
presumes  a  person  to  have  intended  to  produce  the  injury  which 
his  act  is  calculated  to  effect  (^).     But  the  onus  lies  upon  the 
plaintiff  to  show  that  the  matter  published  has  a  libellous 
tendency.     And  if  in  the  opinion  of  the  court  there  are  no 
facts  such  as  would  satisfy  the  onus,  the  question  should  not 
be  submitted  to  the  jury  (z). 

Where    slander  is  published  in  a  foreign  language,  it  is  When  pub- 
necessary  to  show  that  the  hearers  understood  the  language  ;  f^^l,"'  * 
for  it  will  not  be  presumed  that  being  ignorant  of  the  words,  langnage- 
they  afterwards  discussed  them  with  persons  who  understand 
them  (a).    And  where  a  libel  has  been  published  in  a  foreign 
language,  it  must  be  shown  by  means  of  a  sworn  interpreter, 
that  the  translation  set  out  in  the  statement  of  claim  is  a 
correct  one  (h). 

In  a  case  in  which  the  libel  imputed  to  an  ofBcer  in  Her  Coaiunl  anoot 
Majesty'sCuatomsthathe  was  a  Papal  rebel,  a  traitor,  and~^'^°P°" 
idolater ;  that  he  was  a  member  of  an  association  tor  the  con-  Fact  aot 
version  of  England  to  the  Roman  Catholic  faith,  that  he  had  |ricieii.)fc 
enlisted  himself  in  the  service  of  a  foreign  potentate,  and  was 
bound  never  to  decline  from  the  purpose  of  annihilating  all 
religious  opinions  and  beliefs  other  than  the  Roman  Catholic 
rehgion  and  Popery ; — the  defendant  having  pleaded  the  general 

(■)   Saitaa   v.    O'Brien,   16   L.   R.  (»)  Tie  Cij/ital  and  CwaiUiei  Bank 

(Ir.)  Q.  B.  D.  97  ;  affirmed  by  Court  v.  I/enly  and  othiri,  7  App.  Cas.  T41  ; 

o(  Appeal,  Ihid.,  483  :  and  see  Brum-  52   L.  J.  232  ;   and   tide    ffHea    v. 

wick  {Dvke  of)  T.  Hariuer,  3  C.  &  K.  Ovardiani  Oirk  Uuim  (1892),  L.  B. 

10,  per  Lord  Campbell,  C.J.  ;  BbthkU  (Ir.)  H2  Q.  B.  D.  629. 

T.  AIUh,  27  L.  J.  Ei.  il2  ;  3  H.  &  N.  (»)   P.  C.   Hob.  2S8  ;    and    Me    1 

376.  Vin.  Ab.  S07,  and  Glib,  Caa.  L,  &  E. 

(je)  Fither  v.   CUmmt,  10  B.  &  C.  117. 

472;  BaglU  v.  Lawrence,  11  A.  *  E.  (S)  Amanuv.  Da«im,8  C.KCS.B.y 

920.  697. 

(y)  Saire  r.  WiUon,  9  B.  &  C.  643. 
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Cunuzn.  issae,  and  a  joatificatiob  as  to  so  much  of  the  libel  as  imputed 
to  the  plaintiff  that  he  waa  a  member  of  the  association,  etc. ; 
at  the  trial  the  defendant's  counBel  having  intimated  his 
intention  of  not  calling  witnesses ;  it  was  held,  that  he  could 
not,  in  his  address  to  the  jury,  read,  for  the  purpose  of  show- 
ing the  doctrines  of  the  church  of  Rome,  a  Papal  treaty  with 
a  Catholic  State  ;  nor  canons,  decrees,  or  bulls  of  that  Church, 
Qor  the  oath  taken  by  Boman  Catholic  bishops  :  all  those  being 
matters  of  fact  it  was  necessary  to  prove  them,  and  the  mere 
fact  of  finding  them  stated  in  certain  hooka  and  documents  did 
not  relieve  the  defendant  from  the  duty  of  calling  witnesses  to 
prove  them{e). 


CHAPTER   XVII. 


DISCOVERV  IN  ACTIONS  OF  SLANDER  AND   LIBEL. 


INTBBB0QAT0BIE8,    FBODUCTION   AND    INSPECTIOII    OF    DOCD- 
UENTS,    &C. 


Effect  of 
Jodieatun 
Acts,  and 

B.  S.  C.  u  t 


Alia  Inspection  by  Plaintiff  of  origiiud 
Manateript  oontaimiig  Libel. 

FririUge  ai  to  Official  eomniiiiiiealiont 
helu-een  Pablie  Officer*. 

Slate  DiumnieiUt,  pririlege  ai  to  pro- 
duct ion  qf. 

Cummn  aictUioni  betuiexn  Client  and 
legal  adriter  ;   privilege  at  ta  die- 


Bffeet  of  JuiieatuTt  Acta  and  B.  S.  C. 

at  to  diecorery. 
Praprietonhip  of  yeojipaperi. 
Dieeotery  by  IiUerrogatgriee. 
JiOemigatDriM  i»  Slander, 
The  lUe  in  Libel. 

Itderrogatorist  teadinti  to  criminate. 
Intcrrogatariet  an  to  namet  nfpartiet. 
Ditcorery  by  Intpection .'  taking  copiet 

uftie  Libel,  J^c. 


The  procedure  as  to  discovery  by  interrogatories,  and  in- 
spection of  documents,  is  regulated  by  the  rules  of  the 
Supreme  Court,  Order  XXXI.  rr.  I  to  29.  But  the  principles 
,  which  previously  guided  the  Courts,  and  the  Judge  at  Chambers, 
in  the  exercise  of  the  discretionary  powers  vested  in  them  as  to 
the  allowance  and  disallowance  of  interrogatories,  and  as  to  the 
protection  from  discovery  or  production  of  certain  privileged 
documents  and  communications,  remain  as  before ;  conse- 
quently many  of  the  cases  decided  under  the  former  procedure 
still  regulate  the  practice  as  to  discovery  in  actions  of  slander 
and  libel ;  they  are  therefore  retained  in  the  text.      And,  it 

(c)  Darby  t.  OvteUy,  1  H.  &  N.  1  ;  26  L.  J.  Ei.  227. 
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should  be  observed,  tbat  since  the  Judicature  Acta,  the  prin-  Chap,  svii. 
ciples  upon  which  the  law  as  to  discovery  is  administered  by 
Courts  of  Equity,  apply  also  to  its  administration  by  courts  of 
law. 

Facilities  as  to  the  discovery  of  proprietors  of  newspapers  Proprietonbip 
are  afforded  by  the  "  Newspaper  Libel  and  Registration  Act,  certifi^'copiM 
1881  "  (a),  which  provides  for  the  registration  of  the  title  of  f™""  Eeg»i«r, 
newspapers,  and  the  names  of  all  the  proprietors  thereof ;  and 
by  section  16,  certified  copies  of  entries  from  such  register  are 
to  be  received  as  conclusive  evidence  of  the  contents  of  such 
register;  and  such  certified  copies  are  to  be  accepted  &aprimd 
facie  evidence  of  all  matters  and  things  thereby  appealing, 
unless  the  contrary  be  shown. 

It  will  not,  however,  be  safe  in  all  cases  to  rely  on  such 
certified  copies  as  conclusive  evidence  of  the  proprietorship  of 
the  newspaper ;  for  the  defendant  may  have  transferred  his 
interest  therein  after  registration  and  before  the  publication  of 
the  libel.  And  section  11,  which  permits  the  registration  of 
such  transfers  of  proprietorship,  is  not  compulsory. 

An  to  Discin-ery  by  Interrogatories, — Under  the  former  pro-  DbeoTetjby 
cednre,  there  was  no  peremptory  rule  as  to  the  time  for  making  |"^"°?" 
the  application  for  leave  to  administer  interrogatories ;  but  the  for. 
judges  would  seldom  entertain  applications  of  the  kind  in 
actions  of  slander  and  libel  until  after  issue  joined.      Under 
special  circumstances,  however,  they  would  sometimes  in  exer- 
cise of  the  discretionary  power  given  them  by  the  C.  L.  P.  Act, 
1854,  allow  interrogatories  to  be  administered  before  plea,  and 
(in  a  very  exceptional  case)  even  before  declaration  ;  butinall  ABto»U(.w»iK» 
such  cases  it  was  required  that  the  affidavit  on  which  the  appli-  piiadi^g? 
cation  was  founded  should  disclose  not  only  the  cause  of  action, 
or  nature  of  the  slander  or  libel,  but  the  special  circumttances 
oil  which  the  plaintiff  relied  in  support  of  the  application  ; 
and  in  the  case  of  a  defendant,  the  nature  of  his    proposed 
defence,  and  the  special  circumstances  in  support  of  it  (b).    If 
these    were    such   as    in  the  discretion    of  the  judge  were 
suflSciently  material  at  that  stage  of  the  action  to  entitle  the 
applicant  to  the  discovery  sought,  it  was  granted ;  if  other- 
wise it  was  refused  :  and  the  practice  as  to  this  remains  the 
same  under  the  present  procedure  (c). 

(a)  H  It  13  ViEt.  c.  60.            .  42  L.  J.  C.  P.  344. 

{i>  See  Atiiiuim  t.  Fmbrvhe,  1  L.  B.  (O  Sec  Mereurr  v.  Cation,  1  Q,  B.  D. 

Q.  B.  62S  ;  35  L.  J.  Q.  B.  IS2  i  and  442  ;  46  L.  J.  184. 
Gonrley  v.  Plimtoll,  L,  B.  8  C.  P.  362  ; 
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CRif.  xvii.      Where  &  Divisional  Court  has  held  that  the  answers  given 
Furtber  and     *<>  interrogatories  are  honest,  and  on  the  whole  complete,  the 
bett«Tsn>wen.  Court  of  Appeal  will  not  interfere  merely  on  the  ground  that 
some  particular  answer  might  have  been  more  fully  and 
accurately  framed  t  but  where  the   Court   finds   that   in  the 
answers  there  is  an  attempt  to  fineste,  and  so  to  evade  answer- 
ing fairly,  it  will  order  further  and  better  answers  (d). 
Interrogatorice      Where  the  alleged  slander  was  spoken  in  a  foreign  language, 
u,  tb^'^da"  ^^^  court  refused  to  allow  interrogatories  as  to  whether  the 
uttered.  defendant  did  not  speak  and  publish  the  words  laid,  or  any  and 

which  of  them,  or  any  and  what  other  words,  conveying  the 
same  or  similar  imputations  against  the  plaintiff:  and  as  to 
when,  where,  and  to  whom  the  words  laid  were  spoken  and 
published  (e).  But  the  defendant  may  be  compelled  to  answer 
interrogatories  as  to  the  words  be  uttered,  if  the  plaintiff 
shows  clearly  by  affidavit  (uncontradicted)  that  he  has  a  case 
againet  the  defendant,  and  cannot  otherwise  obtain  redress. 
So,  where  it  was  shown  that  the  defendant  imputed  forgery  to 
the  plaintiff,  but  the  plaintiff  was  unable  to  discover  from  any 
of  the  persons  who  heard  the  imputation,  the  precise  words 
used  on  the  occasion,  the  court  allowed  interrogatories  to  be  put 
to  the  defendant  as  to  the  words  he  uttered  (/). 
Where  def«n-  Where  the  defendant,  in  answer  to  plaintiff's  statement  of 
j^g'^^*"'""  claim,  denies  the  speaking  of  the  defamatory  words  alleged; 
and  adds,  that  if  he  spoke  them  he  did  so  at  the  invitation  of 
the  plaintiff ;  he  thereby  raises  two  separate  defences,  the  latter 
only  of  which  is  a  subject  for  interrogatories,  and  the  defendant 
cannot  escape  answering  them  because  of  another  defence 
which  he  has  raised  on  the  pleadings  (g). 
inteirogatorieB  In  actions  of  libel,  interrogatories  tending  to  fix  the  defendant 
'"  '  " '  either  as  the  actual  author  or  publisher  of  the  libel,  or  with 
criminal  participation  in  it,  will  not  generally  be  allowed  ;  nor 
will  those  asking  for  the  real  name  of  the  author  of  a  book 
published  under  a  nam  de  plume,  nor  as  to  whether  or  not  the 
defendant  was  indemnified  against  the  consequences  of  the 
libel  (/{).  But  where  there  are  special  circumstances  pointing 
to  the  defendant  as  the  publisher  of  the  libel,  and  the  plaintiff 


(d)  Field  V.  BeniieU,  2  Times  L.  E. 
122,  Hiid  ridt  Ord.  XX51.  r.  11. 

(c)  Slfru  T.  Seraitiipulii,  14  C.  B. 
(S.  S.)  737. 

(,/")  Atkinfin  v.  Fatbi-ute,  86  L.  J. 
q.  B.  182;  L.  B.  1  Q.  B.  628;  and 
ridf  Dalgl'M  T.  Lowther,  C.  A.  (1899), 


2  Q.  B.  S90. 

ig)  Barratt  v.  Kearnii,  1  K.  B. 
(1905),  C.  A.  .i04,  806. 

(A>  Tapliag  v.  Ward  and  otktr; 
30  L.  J.  Ex.  222  ;  Blanc  t.  Bvrr«w*, 
12  T.  L.  B.  621. 
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cannot  otherwiae  prove  his  case,  be  may  be  permitted  to  ad-  (^bap.  xvii. 
minister  interrogatories  to  the  defendant  as  to  the  publication  ; 
unless  criminal  proceedings  are  pending,  or  appear  to  be  con- 
templated :  and  it  the  defendant  objects  to  answer  on  the 
groand  that  he  would  criminate  himself  by  so  doing,  the  objec-  - 
tion  must  be  taken  by  aESdavit  to  that  effect  (i).  A  defendant 
is  not  bound  to  answer  interrogatories  as  to  the  contents  of  an 
alleged  libellous  letter ;  particularly  in  the  absence  of  positive 
proof  that  a  letter  containing  defamatory  matter  has  been  pub- 
lished by  him,  and  that  the  plaintiff  has  suffered  an  injury 
therefrom  {k) :  nor  can  a  defendant  be  compelled  to  answer, 
from  memory,  an  interrogatory  as  to  the  contents  of  a 
letter  of  which  ha  has  kept  no  copy,  and  has  no  accurate 
recollection  (Q. 

Where  the  object  of  the  interrogatories  was  to  rebut  the  A«  to  malice, 
defence  of  privileged  occasion,  by  seeking  to  prove  malice  in 
the  defendant,  it  was  held,  that  the  judge  exercised  a  proper 
discretion  in  refusing  to  allow  such  interrogatories;  as  the 
answers  thereto  would  have  enabled  the  plaintiff  to  abandon 
the  civil  and  institute  ci-unijuil  proceedings  against  the 
defendant  (m). 

According  to  the  general  rule  of  law,  that  a  witness  ib  not  Privilege  u 
bound  to  criminate  himself,  no  witness  is  bound  to  answer  a  ^Ij^inlnjog 
question  where  the  answer  may  tend  to  show  that  he  has  been  tertimooy. 
guilty  of  publishing  a  libel,  for  which  he  may  be  indicted  (ii). 
But  where  the  defendant  is  subpcenaed  as  a  witness  for  the 
plaintiff,  he  cannot  object  to  be  sworn  and  examined,  on  the 
ground  that  any  relevant  questions  put  to  him  would  tend  to 
criminate  himself :  the  plaintiff  has  a  right  to  insist  on  his 
being  sworn  ;  and  he  must  then  answer  the  questions  put  to 
him,  or  object  in  the  usual  way,  if  he  insists  on  any  privilege 
in  that  respect  (").     And  the  same  rule  applies  to  written 
interrogatories  :  the  party  administering  them  has  a  right  to 
insist  that  any  objection  to  answer  the  interrogatories  shall 
be  made  upon  oath. 

Ae  to  the  right  of  the  party  interrogated  to  decline  to  answer  iDterrogabiriM 


(0  Greenfield  y.  Beay,   L.    R.   10  418 ;  Ciir^U  j.  Daily  Mail  PMUliing 

Q,  B.  217  ;  31  L.  T.  (N.  S.)  756.  C'u.,  90  L.  T.  307  (C.  A,). 

(*)  Sein  V.  Tabor,  31  L.  T.  (N,  S.)  (u)  Maloney  v.  Hartley,   3  Cump. 

144.  210. 

(0  mirgmjile  V.  LetUe,   51   L.  J,  (h)  Boyle  v.  Wiiemaic,  10  Ex.  647; 

Q.  B.  D.  fil;  SOW.  R.  106,  24  L.  J.  Kx.  IfiO;  U  &  16  Vict,  c,  99, 

(«)  Darn  V.  Gray,  30  L.  T.  (N.  S.)  m,  2  and  3. 
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Ohip.  zvii.  criminate  him  ;  it  is  a  cardinal  principle  of  the  law  of  England 
that  no  man  is  bound  to  criminate  himself.  And  therefore, 
where  the  interrogatories  are  such  that  it  answered  they  have 
a  direct  tendency  to  criminate  the  party  interrogated,  as  by 
eliciting  from  him  an  admission  of  the  publication  of  that 
which  is  alleged  to  be  lil)ellou8 ;  he  may,  by  his  affidavit, 
decline  to  answer  them,  on  the  ground  that  his  answer  might 
tend  to  criminate  him.  Such  however  is  no  ground  for  an 
application  to  strike  out  or  disallow  the  interrogatories  (p). 

In  order  to  support  an  application  to  strike  out  or  disallow 
an  interrogatory,  the  interrogatory  itself  must  be  objection- 
able (q).  And  where  the  plaintiff  interrogated  the  defendant 
as  to  whether  he  did  not  publish  the  alleged  libel ;  the  defen- 
dant, in  his  affidavit,  stated — "I  decline  to  answer  the  said 
interrogatories,  upon  the  ground  that  my  answer  to  them 
might  tend  to  criminate  me :  "  it  was  held,  that  the  answer 
was  sufficient,  and  that  the  defendant  was  not  boond  to  say, 
that  his  answer  to  them  n-ould  tend  to  criminate  him  (»•). 

Where  the  alleged  libel  was  contained  in  a  printed  notice,  or 
which  the  name  of  the  printer  did  not  appear,  it 
was  stated  in  the  affidavits  that  the  defendant  had  been  seen 
with  a  man  who  distributed  handliills,  and  was  also  himself 
seen  to  affix  one  of  them  to  the  shutters  of  a  shop.  On  an 
application  on  the  part  of  the  plaintiff  to  be  allowed  to 
interrogate  the  defendant  for  the  purpose  of  ascertaining  if, 
and  to  what  extent,  he  gave  instructions  for  the  printing 
and  circulation  of  the  handbills,  and  whether  he  paid  for 
them  wholly  or  in  part ;  it  was  held,  that  such  were  special 
circumstances  sufficient  to  take  the  case  out  of  the  ordinary 
rule,  and  to  allow  of  the  proposed  interrogatories  being 
administered  («). 

In  an  action  for  a  libel  contained  in  an  anonymous  letter, 
alleged  to  have  been  written  by  the  defendant  to  a  third 
party,  reflecting  upon  the  character  of  the  plaintiff,  the  defence 
pleaded  being  a  denial  of  the  publication  ;  the  plaintiff  inter- 
rogated the  defendant  as  to  whether  he  was  not  the  writer  of 
a  certain  other  specified  letter  sent  to  anoiher  person ;  the 
object  of  the  interrogatory  being,  to  prove  by  comparison  of 

(;i)  FUAer  T.  Owex,  H  Ch.  D.  64B  ;  673. 

47  L.  J.  681.  (r)  Lamb  t.  MuniUr,  10  Q.  B.  D. 

(g)    Ibid.;    and   see    Allli«ten    v.  110;  63  L,  J.  46. 

LabimcAerf,  3  Q.  B.   D.  664  ;  47  L.  J .  (»)  GrteHjield   v.   Beay,    44    L.  J. 

Ch.    D.    H19;     Xational    Attuciatiou  Q.  B.  81  ;  L.  K.  10  Q.  B.  217, 
PlattertTt  V.  S'ltithif*  (1906),  T.  L.  B. 


Wb«r«  the 
libel  ia  in  a 
■naajrioana 
letter. 
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hand  writing  that  the  defendant  was  the  writer  of  the  letter  Chap.  ivii. 
containing  the  libel.  The  defendant  objected  to  answer  the 
interrogatory  on  the  ground  of  irrelevancy  ;  but  it  was  held, 
that  the  interrogatory  must  be  answered ;  that  it  was  relevant, 
as  leading  up  to  a  matter  in  issue  in  the  action,  (viz.)  the 
anthorsbip  of  the  Ubel  (t). 

But  where  a  series  of  defamatory  libels  were  published  in  Bopu  firm  of 
the  form  of  posters,  placards,  and  slips,  purporting  to  have  P""''"* 
been  printed  by  "J.  Wighton  &  Co.,"  and  an  action  having 
been  brought  against  the  supposed  firm  of  "  J.  Wighton  & 
Co.,"  and  an  appearance  entered  and  defence  pleaded  in  that 
name :  It  waa  afterwards  discovered  that  there  was  no  such 
firm,  and  that  James  Wighton,  who  was  put  forward  to  defend 
the  action,  was  a  person  in  the  employ  of  on  actual  firm  of 
printers  of  an  entirely  different  name,  one  of  whom  was  the 
publisher  of  the  libels ;  interrc^atories  were  administered  to 
the  defendant  with  a  view  to  the  discovery  of  the  alleged  firm 
of  "  J.  Wiphton  &  Co."  being  fictitious,  and  as  to  the  identity 
of  the  actual  firm  with  the  printing  ;  and  the  defendant  having 
objected,  in  due  form,  to  answer  the  interrogatories  on  the 
ground  that  his  answer  thereto  might  tend  to  criminate  him ; 
and  on  the  further  ground  that  the  interrogatories  were  irrele- 
vant and  vexations,  a  summons  for  further  and  better  answers 
was  dismissed  (it). 

A  party  to  an  action  of  slander  or  hbel  is  not  entitled  to  lni«iTt«atori«B 
discovery  of  the  names  oE  the  witnesses  by  whom  the  facts  are  "^J^'*" 
to  be  proved,  unless  their  names  form  a  substantial  part  of  the  dinliowsd. 
material  facts  in  dispute  (:i'). 

Interrogatories  must  not  be  oppressive,  and  must  not  exceed 
the  legitimate  requirements  of  the  occasion :  and  therefore, 
an  interrogatory  asking  for  the  names  of  the  companies, 
firms,  and  persons  to  whom  the  publication  complained  of 
was  supplied,  will  not  be  allowed  (tf). 

Eut  where  to  an  action  of  libel,  the  defendant  pleaded  a  Bat  allowed 
JQstification,  alleging  that  the  libel  was  true :  the  substance  of  "w"'^"^ 
the  Ubel  being,  that  the  plaintiff  had  fabricated  a  story  as  to  of  fact. 
the  existence  of  a  circular-letter,  purporting  to  have  been 
signed  by  the  defendant  and  sent  round  by  him  or  his  firm 
to  the  defendant's  competitors  in  business,  the  plaintiff,  in 

(0  Jintft  V.  Riehardt,  15  Q.  B.  D,  (i)   Harriott   t.   CKamberlain,    17 

439.  Q.  B.  D.  163  ;  55  L.  J.  463. 

(■)  Pankhurtt  t.  Wiglitim  *  l\>..  2  (y)  WkUe  ^  Co.  y.  CredU  Seform, 

Times  L.  R.  745,  cor.  Pollock,  B.,  and  J^e..  1  K.  B.  (1906),  C.  A.  6fi3. 
Cave,  J. 
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lAi.  XviL  certain  speeches  and  in  letters  written  to  the  newspapers,  had 
asserted  that  he  had  seen  a  copy  of  such  letter,  that  he  bad 
been  informed  of  its  existence  by  a  solicitor  of  high  standing; 
and  that  two  of  such  letters  were  in  the  possession  respectivelT 
ol  an  eminent  banking  firm  and  a  firm  of  manufactarerg  at 
Birmingham.  The  defendant  interrogated  the  plaintiff  ae  to 
the  name  and  address  of  the  solicitor  in  question,  as  to  where 
and  when  be  bad  seen  the  copy  letter,  and  as  to  the  names 
and  addresses  of  the  two  firms  who  were  allied  to  be  in 
possession  of  such  letters.  The  plaintiff  objected  to  answer 
the  interrogatories,  upon  the  ground  that  he  intended  to  call 
those  persons  as  witnesses  at  the  trial :  but  it  was  held,  that 
the  defendant  was  entitled  to  the  discovery  he  sought,  inas- 
much as  the  facts  inquired  into  formed  a  substantial  part 
of  the  facts  material  to  the  issue  raised  by  the  plea  of 
justification  (z). 
errogatorioa  "Where  the  defendant  admits  his  liability  for  the  publication 
MDTb!.,  0^  I'bs  hhel,  the  question  who  was  the  writer,  or  author,  of  the 
>p':ring  libel,  is  wholly  irrelevant  (a).  And  so,  also,  where  both  plain- 
(ut  to  tiff  and  defendant  were  proprietors  and  editors  of  newspapers, 
•rapaper.  ^^^  plaintiff  sued  the  defendant  for  libel  contained  in  a  letter 
published  in  the  defendant's  newspaper  reflecting  upon  the 
plaintiff  in  the  conduct  of  his  paper :  the  defendant  pleaded  a 
denial  of  the  writing  of  the  libel,  but  admitted  the  publication; 
he  also  pleaded  that  the  alleged  libel  did  not  refer  to  the 
plaintiff ;  and  further  that  he  had  published  an  apology.  In 
the  apology  it  was  stated  that  tbe  alleged  libel  was  written  by 
a  person  who  lived  at  a  distance,  and  who  it  was  believed 
never  saw  the  plaintiff's  paper  and  had  no  intention  of  refer- 
ring to  him.  The  plaintiff  soufzht  to  interrogate  the  defendant 
sa  to  the  name  and  address  of  the  writer  of  the  letter,  and  of 
the  person  referred  to  in  the  apology  as  living  at  a  distance, 
&c. :  the  defendant  objected  to  answer  on  the  ground  that, 
having  admitted  the  publication,  and  thereby  his  responsibility 
for  it,  the  interrogatories  were  irrelevant.  A  judge  at  cham- 
bers (Pollock,  B.)  having  made  an  order  requiring  tbe  defendant 
to  make  further  answers ;  on  appeal  it  was  held  by  the  Court  (b) 
that  the  case  was  not  distinguishable  on  any  valid  ground 

(i)   Jfai-rlatt    t.    CkambfrUin,    IT  6i  J.  P.  327  ;  and  ride  The  Sakama 

Q.B.  D.  liU;  55  L.  J.  448.  Itlaiidi  eaie,  infra,  p.  402;    Blair  <!. 

(n)  I/eniKiiiy   v.     Wright   (Ko.  2),  Burrmcs  (1896),  12  Times  L.  K.  521. 

3(5   \V.   R.   879   (C.  A.)  ;   Parnril  v.  (*)  Lord  Coleridge,  CJ.,  and  Hiw- 

Waltrr  and  antither,  21  Q.  B.  D.  441  :  kina,  J. 
69  L.  J.  125  ;   Maclunzie  r.  Sleiitkoff, 
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from  that  of  Hennetty  v.  Wright  (gupia) ;  but  that  it  was 
distinguishable  fi-om  that  of  Mariiott  v.  Chamberlain  (tiip}-a), 
iind  the  appeal  was  allowed  (c). 

In  an  action  oi  libel  imputing  insolvency  to  a  bank  (having 
several  branches),  which  resulted  in  a  ran  being  made  upon 
the  bank ;  particulars  were  ordered  as  to  the  branches  on 
which  the  run  was  alleged  to  have  been  made,  and  the  period 
of  continuance  of  the  run,  but  not  as  to  whether  the  run  was 
made  by  depositors  or  by  ordinary  customers  (d). 

Where  the  plaintiff  was  a  candidate  for  the  office  of  mayor 
of  a  borough,  and  the  defendant  imputed  to  him  that  he  had 
accepted  a  bribe  in  a  matter  that  came  before  the  council :  the 
defendant  having  pleaded  that  the  words,  it  spoken  at  all, 
-were  spoken  in  good  faith,  without  malice,  and  on  a  privileged 
occasion ;  the  plaintiff  sought  to  interrogate  the  defendant  as 
to  what  information  he  had  which  induced  him  to  believe 
that  the  words  so  spoken  were  true,  and  what  steps,  if  any, 
he  took  before  speaking  them  to  ascertain  whether  they  were 
true  or  not :  on  appeal  from  an  order  at  chambers  disallowing 
the  interrogatory,  it  was  held,  that  the  interrogatory  should 
be  allowed  as  relevant  to  the  question  of  malice  and  in  support 
of  the  plaintiff's  case  {e}. 

And  in  subsequent  cases  it  has  been  held,  that  an  inter- 
rogatory asking  what  inquiries  (if  any)  were  made  as  to  the 
truth  of  tbe  matter  complained  of  before  publishing  it, 
and  of  whom  such  inquiries  were  made,  is  admissible  (/). 

But  where  it  was  sought  to  interrogate  the  plaintiff  as  to 
the  facts  and  circumstances  on  which  he  relied  as  showing 
actual  mahce,  the  interrogatory  was  disallowed  {g). 

The  defendant  will  not,  usually,  be  permitted  to  interrogate 
the  plaintiff  with  a  view  to  the  support  of  a  juatification 
pleaded  in  general  terms.  And  so,  where  a  general  plea  of 
justification  was  allowed  subject  to  tbe  delivery  of  particulars, 
the  defendant  was  not  permitted  to  administer  interrogatories 
to  the  plaintiff  for  the  purpose  of  enabling  him  to  comply 
with  an  order  for  the  delivery  of  the  particulars  {h).    And  in 


Allegatioiu 
upon  ft  Bank. 


Whether 
nquiriea  made 
befon  publica- 
tion aa  to  truth 
ol  alleged  libel 


Interrogatoriea 
b;  Defeudant 
in  aapport  of 

juatiSeatiDD. 


(0  Gibiiin  V,  Er-ani,  23  Q,  B.  D, 
381;  58  J^  J.  UI2. 

(d)  London  awl  J\'iiriherH  Bank  v. 
J\>unw  (1900),  16  T.  L.  B.  433. 

(O  Elliott  V.  6arr»tt,  C.  A.  (1902), 
1  K.  B.  870. 

(/)  MTiitt  ^  Co.  T.  CredU  lUform, 
4-r^  1  K.  B.  (1905),  C.  A.  653  ;  Sd«i<md. 
*.n  T.  Birch  ^  a>.  (1905),  3  K.  B.  523, 


C.  A. ;  Plymiatk  Hidual,  ,fc  v. 
Tradtrt'  PiiblhMiit  Atmeiation,  Ltd., 
1  E.  B.  (1906).  C.  A.  403. 

(j)  Ltrer  Brat.  t.  Atieciated  Xewt- 
papert,  and  Same  v,  Pi-Horial  Xewt- 
paper  Cb.  (190').  23  T.  L,  R.  e.-.2 
(C.  A.),  2  K.  B.  626. 

(i)  OintrUy  t.  PlimoU,  L.  R.  8 
C.  P.  362  ;  42  L.  J.  C.  P.  244. 
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Chip.  XVII.  ati  actioD  agaioBt  the  proprietors  and  publisher  of  thd  "  Times  " 
iDt«rrogatori»  newspaper  for  certain  alleged  tibels  published  in  that  paper, 
Mtotho         and  in  a  pamphlet  entitled  "PamelliBm  and  Crime,"  the 

circulation  of  .  :  it  -i.      h 

the  pAfer        defendants  without  pleading  specmCBlly  any  denial   of  the 

mMi"""* '  "  publication,  nor  any  privilege  or  justification,  paid  40s.  into 
court,  and  pleaded  that  auch  was  enough  to  satisfy  the  plain- 
tiff's claim.  The  plaiutifF  sought  to  interrogate  the  defendants 
as  to  the  number  of  copies  issued  of  the  publications  con- 
taining the  libels ;  and  also  as  to  the  names  of  the  persons 
from  whom  the  letters  containing  the  libels  were  obtained, 
what  money  was  paid  for  them,  what  steps,  if  any,  were 
taken  to  verify  the  statements  contained  in  the  said  letters, 
and  to  test  and  ascertain  the  authenticity  and  genoineness  of 
the  same,  &c. :  the  defendants  having  objected  to  answer  any 
of  the  interrogatories;  it  was  held,  that  they  mnst  answer 
those  as  to  the  number  of  copies  issued,  as  they  affected  the 
question  of  damages  and  were  therefore  material  to  the  issue; 
but  as  to  the  other  interrogatories,  the  court  was  precluded 
by  the  previous  authorities  from  holding  such  to  be  admissible 
in  an  action  of  libel  (t).  In  a  subsequent  case  in  the  Court  of 
Appeal,  the  case  of  PameU  v.  Walttr  was  overruled  so  far  as  it 
related  to  discovery  as  to  the  circulation  and  number  of  copies 
printed  of  the  issue  of  the  newspaper  containing  the  libel: 
and  it  was  held,  that  such  interrogatories  were  frivolous  and 
vexatious,  and  that  an  answer  to  the  effect  that  a  "  consider, 
able  number  of  copies  "  of  that  issue  were  printed  and 
published  was  sufficient  {k). 

In  an  action  of  slander  and  libel  of  the  plaintiff  in  bis 
capacity  of  candidate  for  the  representation  in  parliament  of 
a  constituency,  it  appeared  that  the  defendant  read,  in  the 

defamator;  couTse  of  a  spsech  to  the  electors,  and  afterwards  published 
in  the  form  of  placards,  slips,  and  handbills,  extracts  from  a 
newspaper  containing  the  report  of  a  speech  made  by  a  third 
party  at  a  public  meeting,  imputing  atheism  and  blasphemy 
to  the  plaintiff.  The  defendant  administered  interrogatories 
to  the  plaintiff,  as  to  whether  he  was  not  aware  that  prior  to 
the  publications  in  question,  persons  were  making  statement 
as  to  bis  religious  belief ;  whether  he  had  not  been  questioned 
by  certain  persons  as  to  such  belief ;  whether  the  libelloos 
matter  had  not  been  previously  published  m  a  newspaper; 

(0  Parnell  v.  Waiter  and  another,  (*)  WAiffafcr  v.  Searbortnisk  P»t 

24  Q.  B.   D.  441;  59  L.  J.  125,  cor.       Xewipaper  Co.  {UIK),  2  Q.  B.  148. 
Denman  and  Wills,  JJ, 
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hether  lie  had  taken  any  steps  to  contradict  the  same ; 
hether  it  was  not  part  of  a  speech  made  at  a  public  meeting 
f  a  certain  person  (whose  name  was  given) ;  whether  he  had 
ot  made  statements  giving  rise  to  reports  and  impressions  in 
16  minds  of  other  persons  that  his  opinions  were  similar  to 
lOse  stated  in  the  alleged  libels,  upon  which  the  reports 
Foresaid  might  have  been  founded.  Objection  was  taken,  on 
shalf  of  the  plaintiff,  to  answer  these  interrogatories,  on  the 
round  that  they  were  vexatious  and  irrelevant,  that  the 
efendant  sought  thereby  to  justify  the  publication  of  the 
etamatory  matters  as  idle  rumours  and  repetitions  of  such 
imours,  and  a  prior  publication  thereof  in  a  newspaper :  it 
as  held,  that  the  interrogatories  were  inadmissible,  and  the 
bjectioDS  to  answer  them  were  sustained  on  the  several 
rounds  above  stated  (l). 

An  infant  plaintiff  or  defendant  cannot  be  compelled  to 
QSwer  interrogatories  (nt). 

Interrogatories  asking  for  particulars  of  sums  of  money 
Iready  recovered  in  other  actions  in  respect  of  other  publi- 
ations  of  the  same  Hbel  were  disallowed  in).  Where  a  defen- 
ant  has,  within  the  time  limited  by  Ord.  XXXVI.  r.  37, 
nmished  particulars  of  matters  as  to  which  he  intends  to  give 
vidence  in  mitigation  of  damages,  it  has  been  held,  that  he 
;  entitled  to  administer  interrogatories  to  the  plaintiff  as  to 
be  matters  referred  to  in  such  particulars  (o). 

As  to  discovery  by  inepection  of  the  libel  or  other  documents 
a  plaintiff's  or  defendant's  possession. 

It  has  been  held,  that  the  power  of  the  court  to  grant 
nepection  under  the  statute  14  &  15  Vict.  c.  99,  s.  6,  is 
imited  to  cases  where,  formerly,  a  bill  for  discovery  in  equity 
ionld  have  been  maintained  (p).  An  interrogatory  as  to  the 
liscovery  of  documents  need  not  be  limited  to  such  as  were  in 
be  possession  or  power  of  the  party  interrogated ;  such  party 
nay  be  interrogated  as  to  what  documents  relating  to  the 
natter  in  question  he  ever  had  in  bis  possession  (q). 

A  defendant  in  an  action  of  libel  has  been  permitted,  by 
)rder  of  a  judge,  to  inspect  and  take  copies,  by  photograph 

(0  Pankkurtt  t.  HamiUoa,  2  Timea  (o)  Seai/e  t,  Ktmp  ^-   Gi.  (1892), 
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ID  Bupport  oF 
eTidance  in 
itig&tioa  of 


DiBcuTory  by 
Inipection ; 
taking  cofaea 
of  the  LiUI, 


Fhotognphic 
copies  al  tfa« 
Libfil. 


'.  M&uistjt  and  MaCheir, 
J. 
(m)  3t[ayor  v.  CbiUni,  24  Q.  B.  D. 


2Q.  B.  319;  61  L.  J.  616. 

(j))  intty.Cavtp}KUandtBife,'L.11.. 
10  C.  p.  222  ;  4*  L.  J.  C.  P.  97  ;  and 
TiiiflB.  S.  C.Ord.  XXXr. 

(3)  Lethhridge  v.  Crenk,  44  L,  J. 
C.  P.  381. 
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Cbaf.  XVII.  or  otherwise,  of  the  alleged  libeU  referred  to  in  the  declsra- 

tion  (r). 
jnipedion  for       Id  general  a  person  who  ventores  to  pnblieb  a  libel  or  utter 
pMpow  ol       Blander,  is  not  entitled  to  ask  for  an  inspection  of  books  and 

getting  up  a  ' 

juatificatioB     docnmeuts  in  the  plaintiff's  possession,  for  the  purpose  of 
""'    "*   '     getting  np  a  justification  («). 

But  if  the  defendant  have  reason  to  believe  that  there  is 
some  particular  document,  which  he  specifies,  and  which  he 
believes  would  support  his  case,  or  is  necessary  for  his 
defence ;  upon  satisfying  the  jndge  as  to  all  such  particulars, 
the  defendant  would  probably  be  entitled  to  an  inspection. 
Bat  a  shareholder  in  a  joint-stock  company  is  not  entitled  to 
an  inspection  of  the  books  of  the  company,  for  the  purpose  of 
getting  up  evidence  to  support  a  plea  of  justification  to  a  libel 
published  by  him,  imputing  insolvency  to  the  company  (()- 
And  where  there  was  a  plea  of  justification  imputing  dis- 
honesty to  the  plaintLS  whilst  in  the  defendant's  employ, 
the  plaintiff  was  not  allowed  inspection  of  statements  of 
accounts  furnished  by  bunselt  of  moneys  received  in  the 
course  of  such  employ,  nor  of  letters  from  himself  to  the 
defendant  relating  thereto,  nor  of  entries  in  the  defendant's 
books  of  moneys  received  from  hira  so  far  as  they  might  be 
material  to  disprove  charges  contained  in  the  plea ;  nor,  if  the 
plea  was  general,  so  far  as  they  might  relate  to  charges 
specified  in  particulars  ordered  to  be  delivered  by  the 
defendant  (u). 
Ai  to  inipec-  l^he  Court,  in  the  exercise  of  its  discretion,  will  not,  as  a 
twniTPJaintiffggneral  rule,  in  the  absence  of  any  special  reason  to  the  con- 
manusoHpt  trary,  order  inspection  of  the  original  manuscript  containing 
^"Subej!"  'l^e  a"«ge^  ''*'e''  And  so,  in  an  action  of  libel  against  the 
proprietors  of  a  newspaper,  the  defendants  in  their  statement  of 
defence,  admitted  the  publication  and  pleaded  an  apology  and 
payment  into  Court ;  and  disclosed  in  their  affidavit  of  docu- 
ments, the  fact  that  they  had  in  their  possession  a  manuscript 
which  they  objected  to  produce,  on  the  ground  that  it  was  the 
original  manuscript  of  the  alleged  libel,  of  which  they  had 
admitted  the  publication  in  their  statement  of  defence ;  it  was 
held,  that  an  order  for  inspection  ought  not  to  be  made  (x). 

(r)  Darry   v.   Pemhurton,  11  C.  B.  (t)  Melrop.Sal.  Om.Co.v.Bawkilu. 

(N.  t1.)62S  ;  and  vid«  Leu}it  y.  Earl  of  iH.kS.  U6.    And  aee  J/aeaulay  j . 

Londahyrmgh  (1893),  2  Q.  B.  191.  Shakell,  1  Bligh,  N.  S.  96. 

(*)  YorMire  Prorident  Life  Atair-  (w)  ColVtBiy.  Yata  and  another,  27 

e»oe  Oil.    V.    Gilbert  and    Rivingfon  L.  J.  Es.  I.=i0. 

(1885),  2  Q.  B.  Ufi ;  6t  L.  J.  r,78.  (r)  llo]^  v.  Broth  and   anolktr. 
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But  where,  by  the  desire  and  consent  of  both  parties,  and  with  Chip.  XVII. 
a  view  of  avoiding  the  delay  and  expense  of  further  affidavits, 
the  documents  themselves  are  submitted  to  the  judge  at 
Chambers  for  his  decision,  an  appeal  from    the  decision  of 
the  judge  so  given  will  not  be  permitted  (y). 

Where  the  plaintiff  (a  servant)  having  brought  an  action  against 
his  former  master,  for  alleged  libels  contained  in  certain  letters 
written  by  such  master  in  reply  to  inquiries  as  to  the  character 
of  the  plaintiff  :  the  defendant  having  admitted,  in  answer  to 
interrogatories,  that  he  held  copies  of  the  letters  he  had  written : 
on  an  application  for  an  order  for  leave  to  inspect  and  take 
copies  of  such  copy  letters,  it  was  held,  that  the  plaintiff  was 
entitled  to  the  order.  And  upon  the  question  as  to  whether 
the  defendant  could  refuse  to  produce  them  on  the  ground 
that  their  production  might  tend  to  expose  him  to  crimma 
proceedings  for  libel,  the  court  were  clearly  of  opinion  that  even 
if  such  ground  were  available  to  the  defendant  he  could  only 
avail  himself  of  it  on  such  terms  as  it  could  avail  him  in 
answering  interrogatories,  or  giving  other  discovery ;  viz., 
upon  his  pledging  his  oath  that  to  the  best  of  bis  knowledge, 
information,  and  belief,  the  production  of  the  copy  letters 
would  tend  to  criminate  him.  But  upon  the  question  as 
to  whether  they  would  then  be  protected  from  production, 
the  court  declined  to  express  an  opinion,  preferring  to  keep 
their  judgments  open  upon  that  point ;  their  opinion  upon  the 
question  not  being  necessary  for  the  decision  of  the  case  then 
before  them  (z) .  It  was  also  held,  in  the  same  case,  to  be  no  lQ>p«ction  of 
sufficient  objection  to  the  production  by  the  defendant  of  a  iJ.'a^'?^^ 
document  in  his  possession,  alleged  to  be  libellous,  that  it  is  a  occuioo. 
privileged  communication :  for  although  a  defamatory  commu- 
nication may  be  privileged  in  the  sense  that  it  is  not  actionable, 
because  it  was  made  on  a  privileged  occasion ;  still  that  affords 
no  ground  of  privilege  from  production  and  inspection  by 
the  plaintiff  in  an  action  for  an  aUeged  libel  contained  in  it  (<i). 

A  party  cannot  be  compelled  to  answer  from  memory,  an  DireoTery  w  to 
interrogatory  as  to  the  contents  of  a  written  document  not  in  j^i^Jj  °n 
his  possession,  and  as  to  which  he  makes  oath  that  he  has  no  p^t'^ 
recollection  (h). 


C.  A.  (1897),  2  Q.  ] 


Plymaath  MiUneX,  ^e.  y.  Traders' 
Publixhing  Auaciation,  I  E.  B.  (1906), 
C.  A.  403. 

(y)  Builrei  and  otiutri  v.  ilTiite,  1 
g.  B.  D.  427  ;  45  L.  J  645. 


;   and  see  (i)   mbb  t.  Eatt,  5  Q.  B.  D.  108  ; 


49  L.  J.  250. 
(fl)  Ibid. 

(A)  Balrymple  t.  LeiUt,   61   L.  J. 
.  B.  D.  61  ;  30  W.  E.  106. 
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CHif.  XVII.      Before  filing  declaration,  plaintiff  gave  the  defendant  notice 
Whoi^B  libel  of  hiB  intention  to  move  for  a  rule  (or  the  prodaction  of  the 
ia  (lertroyeii.     letter  containing  the  worda  of  the  libel  as  set  oat  in  the  decla- 
ration.   An  affidavit  in  answer,  by  the  defendant,  stated  that 
he,  the  defendant,  had  destroyed  the  letter ;  but  miide  no  ob- 
jection to  the  terms  of  the  alleged  libel  set  out  in  the  plaintiff's 
affidavit:  it  was  held,  that  the  plaintiff's  affidavit,  being  merely 
for  the  purpose  of  the  production  of  the  letter,  was  not  admis- 
sible in  evidence  to  prove  the  worda  of  the  libel  (c). 
Privilege  as  to     Upon  principles  of  public  policy,  official  commonicationa 
munica^^     between  public  officers,  as  such,  upon  matters  relating  to  the 
between  Pablic  public  service,  and  the  acts,  conduct,  and  capacity,  of  persoQB 
employed  in  such  service,  are  privileged  from  disclosure  in 
courts  of  law  ((f;- 
State  Docii-  State  papers,  and  other  documents  relating  to  the  public 

le^aaio"'  BCrvice,  are,  on  grounds  of  public  policy,  privileged  from  in- 
produotion of.  spectioD,  and  production  in  courts  of  law;  when  such  in- 
spection or  production  would  be  prejudicial  to  the  State,  the 
public  service,  or  the  pubhc  interests.  And  accordingly,  it  has 
been  held,  that  if  the  production  of  a  state  paper  would  be  inju- 
riouB  to  the  public  service,  the  public  interest  must  be  considered 
paramount  to  the  individual  interest  of  a  suitor  in  a  court  of 
justice  ;  therefore,  if  the  head  officer  of  the  department,  having 
the  custody  of  the  document,  refuse  to  produce  it  on  that 
ground,  a  judge  has  no  power  to  compel  him  (e). 

And  reports  made  in  the  discharge  of  the  duties  of  their 

respective  offices,  by  Government  officials,  to  the  Crown,  or  its 

representatives,  are  State  documents ;  and  their  production  in 

a  court  of  justice,  at  the  suit  of  a  particular  individual,  cannot 

be  enforced  (/). 

Letter*  by  But  letters  by  private  individuals  complaining  of  the  conduct 

to  public         of  public  servants,  written  to  persons  in  a  superior  capacity  as 

offlcere.  public  officers,  whether  of  the  Government  or  otherwise,  are 

not  privileged  from  disclosure  on  the  mere  ground  that  they 

are  official  communications  (p). 

Camamniu-        As  to  the  rule  which  protects  from  production  or  discovery 

Oheniaid**"  confidential  communications  between  a  client  and  his  legal 

legal  adriwc  : 

privilege Mta        W  ajiiny[App.)aiid Braee(Betp.),  (/)   HrHreiuy    v,    Omiuilan,    17 

diBCOVerj.  L.  B.  4  P.  C.  287  ;  20  W.  E.  873.  Ir.  C.  L.  R.  55  ;  FU^gibbon  v.  Greer, 

(d)  Sirlandathfrtv.  Vru$,lSbair,  Ir.  R.  9  C.  L.  S.  294  ;  Staetx.Grigitk, 

App.  Caa.  229;  Boyd  Kinnear'a  DiR,  L.  R.2  P.C.420;2r#nMHy  t.  WHght, 

H.  L.  Cas.  228.  21  tj.  B.  D.  609  ;  57  L.  J.  530. 

(<r).Sfla(*rav.  ilene,  4H.  &N.B39;  0)  Jiai*  v.  JiiyoW,  1  Moo.  t  Rob. 

39  L,  J.  Bx.  130.  198,  per  Taunton,  J. 
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adviser  ;  the  old  rule  was,  that  every  document  in  the  posses-  Chap.  XTIL 
Bion  of  a  party  to  tbe  suit  maat  be  produced  if  it  was  material 
or  relevant  to  tbe  issue,  unless  it  was  covered  by  some  estab- 
lished privilege:  and  then  it  was  established  that  commanica- 
tions  that  had  passed  between  a  client  and  his  solicitor  were 
privileged  ;  and  not  only  communications  from  the  client  to 
his  solicitor,  but  from  the  solicitor  to  the  client.  The  principle 
upon  which  this  rule  was  based  is, — that  you  have  no  ri^ht  to 
see  your  adversary's  brief,  nor  the  materials  for  the  brief  (^). 

The  general  principle  that  communications  made  to  and  by 
a  solicitor,  in  tbe  regular  course  of  professional  employment, 
are  privileged  from  discovery,  extends  to  the  case  of  a  solicitor, 
personally  a  defendant  in  an  action,  who  is  called  upon  to 
answer  interrogatories,  the  answers  to  which  would  disclose 
facts  and  information  obtained  by  him  in  his  confidential 
capacity  as  solicitor  for  a  client  in  another  action  (i).  And  it 
was  held,  that  the  privilege  claimed  in  such  ease,  is  not  that 
of  the  solicitor,  but  that  of  his  client  (k).  And  so  also,  the 
draft  of  an  advertisement  submitted  to,  and  to  be  settled  by 
counsel,  with  a  view  to  publication  in  a  newspaper,  is  privi- 
leged from  production  to  a  defendant  in  an  action  for  an 
alleged  libel  contained  in  such  advertisement :  such  a  docu- 
ment being  within  tbe  rule  as  to  professional  privilege  laid 
down  in  the  preceding  cases  {t), 

A  pursuivant  of  the  Heralds'  College  is  not  in  tbe  position  FuraniTant 
of  a  legal  adviser  ;  and  has  «o  privilege  as  to  communications  coiW!T'''no 
between  himself  and  a  person  employing  him,  about  a  pedigree  pHviiegs  m  to. 
in  the  Heralds'  College  (m). 

(A)   Vide   Greeneugk  y.  OiuMl,   1  L.  J.  Q.  B.  D.  IfiT. 

My!.  &  K.  98  ;  Reid  v.  LanglaU,  1  (*)  Ibid,  {on  App.J,  p.  527. 

Mac.  4:  G.  627 ;  la  L.  J.  Ch.  337  ;  (!)  Lawdea  t.  Blah^,  23  Q.  B.  D. 

AHderion-r.Sanko/Britu/i  Columbia,  332  ;  58  L.  J.  617. 

2  Ch.  D.  641;  45  L.  J.  450.  (m)  Stade  v.  TKrier,  14  Oh.  D.824  ; 

(i)  P/vder  y.  Smilei  ani  athei-j,  55  49  L.  J.  615. 
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and  what  effaet  for  Jury. 
Defence :  CvmiHunkatlvH  made  in  die- 

charge  of  duty. 
Duty  and  interest,  at  groundt  ofjn-iri- 
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Truth  at  a.  Jitiijieation  in  Civil  Pro- 

oeediiigt. 
Eridence  in  euppirrt  of  Jattifieatiait. 
Matiert  alleged  in  e-raggeratlon  mutt 

be  pnired. 
Skilled  wUneieei,  apinioni  of. 
Eridenee  to  i-ebM  Special  Damage  and 

in  .Vitigtition. 
Apology,  and  Offer  of  Apolitgg. 
Italg  at  to  AdinuuibilUy  of  Eridence 

in  .VUigation  of  Damiiget. 


Cbap.  xviti.      The  mode  of  pleading  the  defence  to  actions  of  alander  and 

BndenoT  how  ^'^^^  being,  as  already  shown,  materially  altered  by  the  Orders 

affected  bj  the  and  Itules  of  procedure  under  the  Judicature  Acta ;  and  the 

Frocedure.       P^^^  °^  ^^^  general  issue  being  thereby  abolished  (except  as 

to  the  plea  of  "  not  guilty "  by  statute),  the  law  having 

special   reference  to  the  evidence   formerly  available   to  the 

defendant  nnder   that  comprehensive  issue,  will  no  longer 

have  the  prominent  importance  attached  to  it  in  some  of  the 

earlier  editions  of  this  work. 

Under  the  former  procedure,  in  actions  for  defamation, 
whether  in  the  form  of  slander  or  libel,  the  defendant  might, 
under  the  general  issue,  give  evidence  in  denial  of  the  publi- 
cation of  the  defamatory  matter,  of  the  publication  of  it 
mahciously  and  in  the  defamatory  sense  alleged  in  the  de- 
claration, or  in  any  other  defamatory  actionable  sense  which 
the  words  themselves  conveyed  (a).  But  under  the  present 
rules  of  pleading,  all  material  facts  on  which  the  defendant 
relies  for  his  defence  must  be  pleaded  in  a  summary  form ; 
but  not  the  evidence  by  which  they  are  to  be  proved  (6).  And 
every  allegation  of  fact  in  the  statement  of  claim,  if  not  denied 
specifically  or  by  necessary  implication,  or  stated  to  be  not 
admitted,  will  be  taken  to  be  admitted  (c). 

The  defendant  will  not,  therefore,  be  allowed  to  give  any 
evidence  to  contradict  the  prefatory  allegations  in  the  state* 
ment  of  claim,  unless  they  are  denied  in  the  manner  stated  in 

(a)  C.  L.  p.  Act,  1852,  sec.  61.  (i>   Vide  B.  fi.  C^  Ord.  SIS.,  r.  4. 

Cc)  Jbid.,T.  i3. 


Evidence  in 
tlenial  of  the 
prelator; 

allegatiaiu. 
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ihe  rale  last  mentioned.  And  this  was  so  even  belore  the  new  ^«^-  sviii. 
rules  of  procedure  (d).  '~~' 

If  the  publication  is  denied,  it  will  be  incumbent  on  the  Denui  of  tha 
plaintiff  to  establish  at  the  outset,  a  case  of  publication  against  Po>>>'<»'<<>°- 
the  defendant.  Until  such  proof  is  given,  tliere  can  be  no 
saEe  for  the  defendant  to  answer.  If  the  plaintiff  give  evidence 
showing  a  primd  facie  publication  by  the  defendant,  the  latter 
may  then  give  evidence  to  disprove  such  publication ;  or  to 
show  that  he  was  the  mere  innocent  agent  of  another,  and 
that  he  was  wholly  ignorant  that  the  paper  contained  a  libel : 
Bs  by  showing  that  lie  was  the  mere  bearer  or  carrier  of  a 
parcel,  the  contents  oE  which  he  was  wholly  ignorant  of  (e) : 
or,  as  appears  by  a  recent  decision,  he  may  show  that  he 
was  a  newsvendor,  and  sold  the  paper  containing  the  libel  in 
entire  ignorance  that  it  contained  such(/). 

The  plaintiff  cannot  recover  if  the  vocation  in  which  he  is  In  Deramation 
libelled  be  an  illegal  one;  as  in  a  case  where  the    p'l'itiff  haTOMtion" 
complained  of   having   been  libelled  in  his  vocation   as   an  Dsfeaiiuit  maj 
exhibitor  of  sparrmg  matches  ig).    Nor  does  an  action  lie  for'^i^iidnJUegji. 
a  Ubel  against  a  party  touching  his  conduct  in  any  illegal 
transaction  (h).    But  where  the  matter  is  independent  of  the 
illegal  transaction,  though  arising  out  of  it,  the  action  will  lie. 
As  in  a  case  where  the  libel  charged,  imputed  to  the  plaintiff 
fraud  in  horse-racing,  by  betting  largely  against  his  own  horse, 
and  then  withdrawing  it  from  the  race:  it  was  held,  that  there 
was  no  illegality  in  horse- racing,  in  the  absence  of  fraud ;  and 
even  if  it  were  altogether  prohibited  by  law,  still  the  party 
infringing  its  piovisions  would  not  thereby  be  deprived  of  all 
protection  to  his  character  in  other  matters  arising  out  of  the 
transaction  (t)- 

Where  the  plaintiff  was  described  as  a  manufacturer  of 
bitters,  evidence  was  given  to  show  that  the  plaintiff's  trade 
was  illegal ;  that  a  large  quantity  of  the  commodity  had  been 
seized  and  condemned  by  the  excise ;  and  that,  under  the 
pretence  of  manufacturing  bitters,  he  manufacDured  an  article 
of  an  entirely  different  description,  which  he  sold  to  publicans 
for  adulterating  porter  ;  such  evidence  being  received  as  proof 


(rf)   I7A-  Gri-fiw  V.  Slmrjie,  1  Car. 

p.  270. 

&  liar.  :>S3,  per  I'atteKiii,  J.    Anil  sve 

{/)  Emmtm  v.  PMU,  lupra,  p.  270. 

Beuiiy   V.  i'm-er,    lu   M.  k  W.  :.6B  ; 

(J)  //««(    V.    Bell,    1   Biiig.   1  ;   7 

Fradlfg  V.  Fradleif,  8  C.  k  V.  573,  per 

Uoore,  212. 

Lord  AbiLjser,  C.B. ;  DaHce  y.  H,-b>oH. 

(S)  Yritarn   v.   Clement,   3   Bing. 

Moo.  k  JIftJ.  -IW,  per  Lord  Teiitei-Uen, 

43i. 

CJ. 

(i)  GrecHUv.  CttniimuitiiHdotkeri, 

CO  Vide   Day     v.    Bream,   tufra. 

.-.  y.  B.  7J1,7H. 
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'  of  the  illegality  of  the  plaintiff's  trade,  bat  not  as  proof  of  the 
truth  of  the  libel  (k). 

If  the  defence  relied  on  be,  that  the  pubhoation  complained 
of  is  a  fair  report,  published  in  a  newspaper,  of  proceedings 
pnblicly  heard  in  a  court  of  justice;  the  defendant  must  be 
prepared  with  evidence  to  show  that  the  report  was  fair  and 
acourate,  within  the  meaning  of  the  statute,  and  that  it  was 
published  contemporaneously  with  the  proceedings  in  court  (Q. 
There  is  no  presumption  of  law  that  the  juttgment  delivered  in 
any  case  contains  a  fair  and  accurate  account  of  the  evidence, 
or  of  the  matters  in  question,  upon  which  the  judge  is  required 
to  adjudicate,  so  as  to  bring  it  within  the  rule  of  privilege  as 
to  fair  and  accurate  reports  of  proceedings  in  court.  And 
therefore  if  the  defence  relied  on  be  that  the  publication  of  the 
judgment  alone  is  privileged  as  containing  a  fair  and  accurate 
statement  of  the  trial  and  proceedings,  it  must  be  proved  by 
evidence  to  contain  such,  and  must  be  so  found  by  the  jury : 
it  cannot  be  so  inferred  as  a  presumption  of  law  (m). 

Statutory  protection  is  also  given  under  certain  conditions, 
to  newspaper  reports  of  the  proceedinga  of  public  meetings, 
bmid  fide  and  lawfully  held  for  a  lawful  purpose ;  and  so  also  as 
to  vestry,  town  council,  school-board,  and  other  meetings  (n). 

In  all  other  cases  where  the  defence  relied  on  is,  that  the 
communication  was  made  on  an  occasion  that  was  privileged ; 
if  it  appears  to  have  been  made  maliciously,  or  if  evidence  of 
actual  malice  be  given,  the  defence  of  privilege  will  not  avail, 
unless  the  defendant  is  able  to  negative  such  malice  to  the 
satisfaction  of  the  jury. 

The  class  of  communications  that  are  priiiiii  facie  privileged, 
are  those  where  the  occasion  of  the  publication  affords  a  defence 
in  the  absence  of  express  malice.  Or  in  other  words ; — the 
occasion  on  which  the  communication  was  made,  rebuts  the 
inference  immd  facie  arising  from  a  statement  prejudicial  to 
the  character  of  the  plaintiff,  and  puts  it  upon  him  to  prove 
that  there  was  malice  in  fact ;  that  the  defendant  was  actuated 
by  motives  of  personal  spite  or  ill-will,  independent  of  the 
occasion  on  which  the  communication  was  made  (o). 

The  privilege  which  protects  a  defamatory  communication 
must  result  from  a  right  or  duty,  to  communicate  or  discuss 

-     (*>.Vfl«ni"jv.rirHicw(,Tl(iiig.362.  (No.   2),  25   Q.  B.  D.  10;   59  L.  J. 

(0  Siif«i,(bap.VlI.,PanII.,p.  loi.  522 — t. 

liiO  Macdmynll  T.  Kkij^  4- San,  H  (it)  .'.l  &  52  Vict.  c.  Gt,  ».  4. 

App.  Cos.  194  ;  :•$  L.  J.  Q.  B.  D.  :.37;  (»)  Wrigkl  v.  ir.mfja/i-,  2  V.  H.  k 

but  gticnj  :■  SCO  Miirdtniijoll  v,  h'n'ght  It.  rj77,  iier  Pnrke,  B. 
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the  particular  matter  in  respect  of  which  the  alleged  slander  or  Chap-  xviii. 
libel  is  published.  Any  one  id  the  transaction  of  business 
with  another  has  a  right  to  use  language,  b^nd  Jide,  which  is 
relevant  to  that  business,  and  which  a  due  regard  to  his  own 
interest  makes  necessary,  even  if  it  should  directly  or  by  its 
coDBequences  be  injurious  or  painful  to  another ;  and  such  is 
one  of  the  principles  upon  which  privileged  communication 
rests ;  but  defamatory  comments  on  the  motives  or  conduct 
of  the  party  with  whom  he  is  dealing,  do  not  fall  within  that 
rule  (p). 

It  has  been  held,  in  a  leading  case  on  the  subject  {q),  that  a  L«gai  Cuon  its 
communication,  made  bond  Jide,  upon  any  subject-matter  in  t„rnmunf^ 
which  the  party  communicating  has  an  interest,  or  in  reference  t'<"ia. 
to  which  he  has,  or  honestly  believes  he  has,  a  duty,  is  privi- 
leged, if  made  to  a  person  having  a  corresponding  interest  or 
duti/ ;  although  it  contains  criminatory  matter,  which  without 
that  privilege,  would  be  defamatory  and  actionable.    And 
"  duty,"  in  the  canon  above  stated,  cannot  be  confined  to  legal 
duties,  which  may  be  enforced  by  indictment,  action  or  man- 
damus, but  must  include  moral  and  social  duties  of  imperfect 
obligation.     And  it  is  for  the  judge  to  decide  what  kind  of 
social  or  moral  duty  will  afford  a  sufficient  justification. 

It  has  already  been  seen  (r),  that  in  the  absence  of  privilege,  wuero  tbe 
if  defamatory  matter  has  been  published,  whereby  actual  or  °°™  "^J^?*" 
presumptive  damage  has  been  occasioned  to  the  plaintiff,  the  ia  tiirown  utwn 
malice  of  the  defendant  is  a  mere  inference  of  law  from  the  *'"  ^f""^*"'- 
very  act ;  for  the  defendant  must  be  presumed  to  have  in- 
tended that  which  is  the  natural  consequence  of  his  act.     In 
such  cases  therefore,  the  onus  of  negativing  malice  is  properly 
cast  upon   the  defendant ;  for  where  the  natural   inference 
from  the  publication  is  that  it  is  malicious,  the  party  seeking 
to  exempt  himself  from  such  natural  inference  must  do  so  by 
showing  something  to  rebut  that  inference. 

Whether  the  occasion  is  such  as  to  rebut  the  inference  of  Wbat  are 
malice  if  the  publication  be  bond  Jide,  is  a  question  of  law  for  ?o"^o  "judm  ■ 
the  judge  :  whether  the  honajides  existed  is  a  question  of  fact  and  what  of 
for  the  jury  («).     And  whether  or  not  the  occasion  gives  the-^^**  "  '"^' 
privilege  is  a  question  of  law  for  the  judge ;  but  whether  the 
party  has  fairly  and  properly  conducted  himself  in  the  exercise 

ip)   Viile  Tvamv.  EfaHii,12  A.  LE.  392:  33  L.  J.  C.  1'.  89. 

rSB.  (r)  Sup,;,,  Cliap.  Xlll,  p.  206, 

(J>  Ilaerlx-u  y.  Bxth,  S  E.  4:  B.  (.)  T-itjIer  v.  Hmvii^a,   IC  Q.   B. 

3H;    2.-,   h.  J.   y.   B.  28  J    nnd   see  321. 
KhIMey  v.  Ad.iw>.  15  C.  P..  (N.  i^.) 
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CHiP.xvill.  of  it,  ja  a  question  of  fact  for  the  jury.  So  that,  although  the 
occaBion  be  privileged,  jet  if  there  be  evidence  of  express 
malice,  the  latter  question  must  be  left  to  the  jury;  for  the 
judge,  in  such  case,  can  neither  nonsuit  nor  direct  a  verdict 
to  be  entered  for  the  defendant  ((). 

Where  the  judge  rules  that  the  occasion  was  privileged,  then 
if  at  the  cloee  of  the  plaintiff's  case  there  be  no  evidence  of 
malice,  either  on  the  face  of  the  libel  itself,  or  eztrinsically,  it 
is  the  duty  of  the  judge  to  direct  a  nonsuit,  or  a  verdict  for  the 
defendant.  But  whenever  evidence  of  malice,  either  intrinsic 
or  extrinsic,  is  shown  in  answer  to  the  ruling  of  the  judge — 
that  the  occasion  was  privileged — the  question  of  malice  or  no 
maUce,  as  one  of  fact,  must  be  decided  by  the  jury. 
Hole  of  l«ir  as  Jn  the  case  of  communications  that  are  primu  facie  privileged, 
the  rule  of  law  is,  that  the  action  cannot  he  sustained  without 
proof  of  malice ;  and,  the  absence  of  malice  will  be  presumed 
unleas  and  until  such  proof  be  given  (m).  And  therefore,  in 
an  action,  whether  of  slander  or  of  libel,  iu  which  the  words 
are  spoken  or  libel  published  on  a  privileged  occasion,  the 
plaintiff  will  be  nonsuited  unless  evidence  of  malice  be 
given  (i). 

But  unless  there  is  a  privileged  occasion,  the  publication  of 
defamatory  matter  is  legally  malicious :  or,  in  other  words, — 
in  the  absence  of  a  justifiable  occasion  for  the  publication, — 
malice  is  but  an  inference  of  law,  and  should  not  then  be  left 
as  a  question  of  fact  for  the  jury  (j/). 
Datance,  com-  Cases  in  illustration  of  the  general  principle  which  makes 
madetn'Xs.  ^^^  occasion  operate  as  a  defence  unless  express  malice  be 
charga  of  duty,  proved,  are  those  where  the  privilege  consists  in  the  discharge 
of  a  duty,  whether  of  a  public  or  a  private  nature ;  or  where  ft 
party  acts  fairly  and  bond  fide  in  the  protection  of  his  own  or 
of  another's  interest.  But  where  the  circumstances  under 
which  the  communication  is  made  are  such  as  to  make  it 
consistent  with  either  the  presence  or  the  absence  of  malice, 
the  plaintiff  must  prove  malice  to  entitle  him  to  maintain  the 
action.  Where  the  circumstances  do  not  present  any  justifi- 
able occasion  for  speaking  or  writing  the  defamatory  matter, 
or  show  it  to  have  been  done  either  in  pursuance  of  some 

(0  Vide  Cooke  and  ,it<o'l.er  v.  WUdet,  (j-)  Cauljield  v.  W/iitwoiih.  16  W.  K 

r>  E.  4  B.  328 ;   Wriglit  v.  IVoodgu'e,  93H  ;  Tai/lar  v.  ffaichi^,  IG  Q.  B.  321 ; 

2  CM.  t  H.  573;  (iil/iU  v.  Foii-lei-,  Omh:  and  another  \.  mW«, -.E.tB. 

•J  Ei.  815  ;  23  L,  J.  Ei.  IW.  340 ;  2i  L,  J.  Q.  B.  367. 

(u)  SomrreilU  V.  llawhiiu,  10  C.  B.  (jj)  Vtd'-  Bi-omoge  v,  i>w«icf,  4  B.  & 

r,00.  C.  347. 
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doty,  or  for  the  purpose  of  endeavouring  to  enforce  a  right,  Cbap.  xviii. 
the  communication  is  not  privileged  (z). 

On  the  one  hand  therefore,  although  the  privilege  is  wide 
the  limits  are  defined  ;  and  any  excess  beyond  the  boandB  of 
the  occasion,  or  any  deception  practised  under  the  cloak  of 
privilege,  will  be  evidence  of  malice ;  which,  if  found  by  the 
jury,  will  deprive  the  communicatioQ  of  the  legal  protection 
otherwise  afforded  by  the  occasion. 

And  accordingly,  there  are  various  occasions  upon  which, 
for  the  general  convenience  of  society,  communications  that 
would  otherwise  be  anlawfal,  are  held  to  be  privila<red:  among 
the  most  prominent  of  which  are  communications  as  to  the 
characters  of  servants.  A  master  or  mistress  is  privileged  in  CommanlM- 
making  a  defamatory  communication,  to  a  bond  Jide  inquirer,  otlJi^^of 
respecting  the  character  of  a  servant,  the  competency  of  a  wrwtiia  and 
governess,  the  trustworthiness  of  a  steward,  and  such  like ; 
if  it  be  made  truthfully  and  without  malice  (a).  And  where 
a  person  making  an  imputation  upon  a  workman  or  servant, 
as  not  actually  the  employer  of  the  workman  or  servant  to 
■whom  he  imputes  misconduct  and  negligence  in  his  work,  or 
makes  complaint  to  his  superior ;  still,  the  imputation  will,  in 
some  cases,  fall  within  the  class  of  privileged  communications. 
For  instance,  where  the  defendant  was  tenant  of  a  farm,  and 
the  plaintifT,  a  carpenter,  was  sent  by  the  landlord's  agent  to 
do  some  repairs  to  a  house  on  the  farm ;  and  on  the  defen- 
dant complaining  to  the  plaintiff  in  the  presence  of  a  third 
party,  and  afterwards  to  the  agent,  that  the  work  was  done 
improperly ;  and  also  accusing  the  plaintiff  of  breaking  open  a 
cellar-door  and  getting  drunk ;  it  was  held,  that  although  the 
relation  of  master  and  servant  did  not  subsist  between  the 
plaintiff  and  the  defendant,  still,  under  the  circumstances,  the 
defendant  was  privileged  in  making  the  complaint,  provided  it 
was  done  bona  Jide  and  without  malice  ;  but  that  a  repetition 
of  the  charge  to  a  fellow-workman  of  the  plaintiS's  in  the 
pUtintiff't  ahgence,  was  not  privileged  (b). 

In  giving  the  character  of  a  servant  it  will  be  presumed, 
unlees  the  contrary  be  expressly  proved,  that  the  character 
was  given  without  malice:  and  the  action  cannot  be  supported 
onlesB  it  be  proved  that  the  defendant  acted  maliciously,  and 
knowingly  stated  what  was  untrue. 

(:>   Weitman  t.  Aih,  13  C.  B.  816,  (i)  Toogaad  t.  Spyring,  1  0.  M.  & 

fUT  Uaule,  J.  R.  Ilf4. 

(a)  SujJm,  Ctap.  XI.,p.  160  «(«•//. 
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Chai-.  xvhl  Voluntary  comiuuDieatioDS,  when  made  band  fid^  to  Ibe 
Voiuntuy  proper  authorities  apon  occasions  of  seeking  redress  for 
Communica-  wrougs  or  injuries  suffered,  whether  puhlie  or  private,  are 
lima  fide  privileged  in  the  absence  of  express  malice ;  notwithstanding; 
uppiicstioDa  that  such  communications  are  defamatory  of  third  parties. 
^J^„,g^^  And  particnlar  expreBsions  in  such  communications  are  not 
»bu»e«.  to  be  too  strictly  scrutinized  if  the  intention  of  the  snfferer  bs 

good  (c). 
commanicn-         Publications  in  vindication  of  character,  in  self-defence,  or 
«HioL  of""' '    '^y  "^y  0^  reply  to  personal  attacks,  are  also  privileged,  if 
character.        lonii  Jide,  and  for  the  purpose  only  of  such  vindication  or 
reply;  provided  they  do  not  go  beyond  those  objects;  and  are 
in  answer  to  charges  or  imputations  published  of  the  party 
seeking  to  justify  fais  conduct,  or  to  repel  the  attacks  (d). 
Where  FJaintiff     Where  th  e  plaintiff  and  the  defendant  have  both  had  reconrse 
h^ve^ti."i!td'  *°  *^®  press,  and  the  libel  has  been  published  in  the  course  of 
meoiuw  to  tlic  a  discussion  in  which  both  parties  have  been  before  the  public ; 
''"'"■  and  in  which  the  plaintiff  was  the/rgt  to  appeal  to  the  press; 

it  is  important  to  see  if  malice  is  made  out  against  the  party 
sued,  or  if  he  has  published  only  what  he  believed  to  be 
required  for  the  interests  of  truth  (e).  But  the  defendant 
cannot,  even  in  mitigation,  prove  that  the  plaintiff  has 
published  libels  upon  him,  unless  they  constituted  the  pro- 
vocation for  publishing  the  principal  libel  (/) ;  having  come 
to  his  knowledge  before  the  libel  in  question  (.9). 
When  evidence  Where  a  communication,  otherwise  privileged,  is  mode  in 
Bive"*"'*  "  manner  more  injurious  than  necessary,  it  is  to  that  extent 
libellous.  And  therefore,  notwithstanding  that  the  occasion  is 
lirivileged,  yet  if  improper  motives  be  imputed,  or  it  the  com- 
munication be  unnecessarily  violent  or  excessive,  such  will  be 
evidence  of  malice,  and  will  also  be  deemed  an  excess  of  the 
privilege.  But  where  violent  or  exaggerated  language  has 
been  provoked  by  similar  language  on  the  other  side,  the 
jury  will  be  at  liberty  to  find  that  it  is  excused  on  that 
ground  (7i). 

Where  the  defendant  shows  facts  in  defence  asan  answerto 
the  action,  in  the  absence  of  express  malice  it  is  still  a  question 
for  the  judge  whether  in  point  of  law,  the  slander  does  not 
manifestly  exceed  the  limits  of  communication  which  snch 

(r)   I"i"rfc    \V(Hidu-ard   v,  Lendre,  G  608,  per  Erie,  C,J. 

C.4:  P.548;andM.;»ra,Ch8p.XI.,p.  170-  (/)  .Way  t.  Btoiok,  3  B.  &  C.  113. 

on  Sspra,  p.  155  ,■(  fq.  (j)   WidU  v.  Fraur,  7  A.  4:  E.  iSt 

(0  Hihhiy.  Wiliinfoi.   1   F.  &  F.  (*)  Supra,  p.  1S3  et  >fq. 
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an  occasion  would  justify;  and  when  such  is  the  case,  the  Caip. XVIU, 

question  of  express  malice  should  not  be  left  to  the  jury(i)- 

But  this  decision  cannot  be  supported  at  the  present  day ; 

for    according    to    more    recent    cases,    where   there    is  an 

excess    beyond    the  privilege,  the    presumption    of    malice 

arises,  and  the  question  must  be  decided  by  the  jury,  not 

the   judge ;  and  the    plaintiff  is  justified    in  requesting  the 

judge  to  leave  the  question  to  the  jury  as  to  whether  the  alleged 

excess  does  not  show  malice,  so  as  to  deprive  the  defendant  of 

the  protection  which  the   occasion  would  otherwise  afford 

him  (k). 

But  there  must  be  an  unequivocal  excess,  for  if  the  evidence 
relied  on  as  showing  excess  be  capable  of  a  bond  fide  construc- 
tion, tbe  presumption  of  law  will  prevail  in  favour  of  the 
defendant  (Q.  The  language  of  privileged  communications  is 
not  to  be  subjected  to  too  strict  a  scrutiny ;  nor  is  every  excess 
beyond  the  absolute  exigency  of  the  occasion  to  be  deemed 
evidence  of  malice ;  particularly  where  the  communication  has 
been  made  in  vindication  of  character  (»i). 

Where  a  repetition  of  a  slanderous  rumour  affecting  two 
persons,  was  made  to  one  of  the  persons  charged,  but  in  the 
absence  of  the  other  (the  plaintiff),  and  in  tbe  presence  of  third 
persons  ;  the  communication  was  held  to  be  privileged,  after 
the  finding  of  tbe  j  ury  that  it  was  spoken  bond  fide  and  without 
malice  (n). 

Where  the  action  was  for  libelling  tbe  plaintiff  in  his  office 
of  calendarer  of  State  papers  ;  articles  published  in  newspapers 
showing  that  a  public  discussion  had  tfiken  place  with  regard 
to  the  plaintiff's  appointment,  were  allowed  by  Erie,  C.J.,  to 
begiven  in  evidence  on  the  part  of  the  defendant  for  the  pur- 
pose of  showing,  a»  a  matter  of  fact,  that  such  a  discussion  had 
taken  place,  to  the  knowledge  of  both  parties ;  but  not  for 
tbe  purpose  of  showing  bona  fides  on  the  part  of  the 
defendant  {o). 

Where  the  occasion  of  making  a  communication,  otherwise 
slanderous,  is  such  that  the  communication  might  be  privileged 

(0  Oodtm  T.  Heiae,    1    Brod.    &  38  L.  J.  Ex.  138. 

Bing.  7.  (m)  Lavghtun    v.    The    Bithuji    of 

(i)  Cbois  T.  ^Vada,  5  E.  i  B.  328 ;  Sodor  and  Man,  9  Moo.  P.  C.  C.  (N.  S.) 

24   L,  J.  Q.  B.  3S7  ;  Fryer  y.  Kin-  337  ;  L.  R.  4  P.  C.  Ap.   C.  508  i  42 

iiw*^^,  15  C.  B.  (N.  S.)  422  ;  33  L.  J.  L.  J.  P.  C.  16. 

CJ.  P.  as  ;  (yDonaghtte  v.  Buuey,  Ir.  (n)  Davit*  v.  Saead,  L.  R.  S  Q.  B. 

K.  5  C.  L.  124.  608. 

(0  Spill  V.  J/imfc,  L.  B.  i  Ex.  232 ;  (o)  THriOull  v.  Bird,  2  F.  &  F.  522. 
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Cmt.  xviil.  if  fairly  arising  out  of  tlie  occasion,  it  is  a  question  for  the 
jury  whether  it  is  bo  or  not:  as  for  instance,  whether  it  is 
relevant  to  a  privileged  inquiry ;  and  in  such  a  case,  if  the 
inquiry  be  such  that  a  communication  might  be  relevant  to 
it,  it  may  be  a  question  for  the  jury  whether  the  defendant 
really  believed  it  to  be  so  {p). 

DiUy.ta  To  entitle  a  matter,  otherwise  libellous,  to  the  protection 

^rooDd  of  '  E 

priTiieg«d  which  attaches  to  communicationB  made  in  the  fulfilment  of  a 
°'""°'''  duly,  iowa/(/««,— or  (to  use  our  own  equivalent)  honesty  of 
purpose. — is  essential.  And  to  this,  again,  two  things  are 
necessary :  1st.  That  the  communication  be  made  not  merely 
in  the  courte  of  duty  (i.e.  on  an  occasion  which  would  justify 
the  making  it),  but  also  from  a  tente  of  duty.  2ndly.  That  it 
be  made  with  an  honest  belief  in  its  truth  (5). 

A  duty  to  make  a  truthful  communication  arises  where  a 
master  or  mistress  is  applied  to  about  the  character,  fitness, 
or  capacity,  of  a  servant,  who  has  been  dismissed  from  the 
service  of  the  other,  to  communicate  to  a  hond  jide  inquirer 
the  fact  and  cause  of  such  dismiesal ;  and  any  other  facts  as  to 
character,  fitness,  or  capacity,  however  disparaging,  provided 
they  be  true,  or  are  bona  fide  believed  to  be  true.  And  if  a 
master,  having  given  a  servant  a  good  character,  soon  after- 
wards discover  that  the  servant  was  dishonest,  and  that  the 
character  given  was  undeserved,  it  is  his  duty  to  communicate 
the  fact  of  such  discovery  to  the  person  who  hired  the  servant 
on  the  faith  of  the  good  character  given  (r).  And  a  duty  some- 
times arises  in  the  case  of  persons  in  authority  over  others, 
to  communicate  facts  to  the  principal,  or  common  employer, 
though  dispare^ing  to  the  characters  of  their  subordinates ; 
provided  such  facts  have  reference  to  the  duties  of  the  employ- 
ment :  and  it  is  the  duty  even  of  the  subordinates  themselves, 
to  inform  employers  of  the  fraudulent  or  other  bad  conduct  of 
others  (whether  their  superiors  or  not)  in  the  course  of  their 
common  employment.  So  too,  it  is  the  duty  of  everybody  in 
the  interests  of  justice,  to  give  information  to  the  proper 
authorities,  of  any  facts  they  may  know  as  to  a  murder, 
robbery,  or  other  crime  having  taken  place  ;  and  in  order  to 
bring  an  offender  to  justice,  or  to  prevent  a  planned  or  intended 
robbery,  arson,  bigamy,  or  other  crime  or  misdemeanor.  And 
there  are  many  other  duties,  both  public  and  private,  some  of 

Cjj)  Jieattun  T.  ^teae.  29  L.  J.  Ei.       Q.  B.  62,  per  Cookbium,  L.CJ. 
i30.  (r)  Sujira,  p.  163. 

(y)  Dawkixi   v.  I^iiht,  39   L.  J. 
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imperfect  obligation,  which  would  place  a  person  in  a  privileged  Chap.  XVIIL 
position  in  making  a  defamatory  communication  to  another, 
provided  he  had  probable  cause  for  making  it,  and  bond  fide 
believed  it  to  be  true. 

But  where  the  act  is  not  justified  by  the  occasion,  the 
honesty  of  the  party's  intention  and  his  belief  in  the  truth  of 
the  statement  he  makes,  are  wholly  beside  the  question:  for 
where  the  occasion  ceases,  the  right  to  publish  cannot  be 
justified;  nor  can  the  communication  he  excused  on  the  ground 
of  duty  or  interest,  however  strong. 

Tbe  duty  of  not  slandering  your  neighbour  on  insnfBcient 
grounds  is  so  clear,  that  a  violation  of  that  duty  ought  not  to 
be  sanctioned  in  the  case  of  voluntary  communications,  except 
under  circnmetances  of  great  urgency  and  gravity  (s). 

An  interest  in  the  matter  of  the  communication,  snch  as  will  litUreia,  aa 
be  recognised  in  law  as  afEording  a  privilege,  or  an  excuse  for  '^'^i^ 
the  publication  of  defamatory  matter  by  reason  of  the  occasion,  occwion. 
must  be,  if  not  an  actual,  personal,  or  mutual  interest,  at  all 
events  an  unequivocal  interest,  capable  of  being  clearly  recog- 
nised as  such ;  for  if  it  be  an  interest  arising  out  of  mere  idle 
curiosity  or  other   improper  feeling,  not   recognisable   as   a 
legitimate  interest,  it  will  afford  no  ground  of  protection. 
Such  recognised  interest  may  be  either  of  a  public  or  a  private 
nature ;  and  may  exist  in  a  great  variety  of  cases.    But  a 
mere  interest  in  making  a  defamatory  communication  is  not 
alone  sufficient ;  either  the  party  making  it,  or  the  party  to 
whom  it  is  made,  must  have  an  actual  interest  in  the  matter 
communicated. 

Jnstifieation ;  Truth. — The  defendant  is,  p-imiJ /acie,  justi- Troth  m  a 
fied  in  law,  and  exempt  from  all  civil  responsibility,  if  that  ci^Jjp^ii^ai'' 
which  he  publishes  be  true  (t).    For,  as  already  observed,  iiig>. 
no  one  in  point  of  natural  justice  and  equity,  can  have  any 
title  to  a  false  character ;  he  can  show  no  legal  interest  in  the 
suppression  of  truths  or  in  the  continuance  of  error ;  it  would 
be  inconsistent  with  every  sound  legal  principle  and  analogy, 
to  allow  him  to  recover  damages  for  an  injury  to  that  which 
he  either  does  not,  or  at  least  ought  not,  to  possess ;  and  it 
would  be  contrary  to  the  plainest  and  most  obvious  principles 
of  public  policy  and  convenience,  to  permit  a  man  to  make 

(■)  See  Coxhrad  t.  RioTiardi,  2  C.  B.  trath,  in  answer  to  indiclment  or 
601,  per  Co  It  man,  J,  information,     vida    jiott,    "Criminal 

(0  Ae  to  justification  on  ground  of      Dirision." 
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Cn«F.  xviii.  gain  of  the  loss  of  that  reputation  and  character  id  society 
which  he  had  justly  forfeited  by  his  miscondact. 

That  troth  was  a  good  justification,  does  not  appear  to 
have  been  doubted  in  the  case  of  an  action  for  words  spoken: 
in  respect  of  an  action  for  libel,  indeed,  the  contrary  has  been 
maintained  (u) ;  but  the  authorities  upon  this  point  folly 
establish  the  validity  of  such  a  juslification  in  the  case  of  civil 
proceedings  {x). 
ETideDcs  id  Where  the  slander  or  libel  is  intended  to  be  justified  on  the 
k^^tlon  ground  of  its  trath,  such  a  defence  in  order  to  be  available  at 
the  trial,  must  be  Bpecially  pleaded  and  proved  at  the  trial. 
The  boni'i  ,tide  belief  of  the  defendant  that  the  charge  is  tme, 
will  not  be  available  as  a  defence  in). 

Where  the  libel  in  substance  charges  that  the  plaintiff  was 
guilty  of  murder,  under  circumstances  of  grave  and  malignant 
aggravation;  and  the  justification  states,  simply,  that  the 
plaintiff  committed  murder  by  killing  his  antagonist  in  a 
duel ;  such  a  justification  is  inaoflicient.  If  the  libel  bad 
imputed  murder  simpliciter,  it  would  have  been  enough  to 
show  in  the  plea  that  the  plaintiff  had  committed  murder. 
But,  if  the  libel  goes  further,  and  states  something  besides, 
which  is  injurious  to  the  plaintiff's  character ;  it  is  clear,  upon 
every  principle  of  the  law  of  libel,  that  that  must  be  justified 
as  well  as  the  rest,  or  the  defence  fails  (z). 

Where  the  libel  imputed  bigamy  to  the  plaintiff,  the  defen- 
dant justified  on  the  ground  that  the  plaintiff  was  guilty  of 
bigamy ;  and  it  was  held,  that  in  order  to  support  the  plea  of 
justification,  the  same  strictness  of  proof  was  required  as 
would    be    necessary    on    the  trial    of    an    indictment  for 
bigamy  (a). 
MstieTBBUf^     So,  too,  if  the  defendant  fail  in  proving  all  the  matters  of 
miwt*^™*""'  exaggeration  stated  in  the  libel  and  alleged  in  the  justification 
proved.  to  be  true,  the  plaintiff  will  be  entitled  to  a  verdict  on  the 

justification  (b),  although  the  plea  may  merely  allege  that 
the  matters  charged  in  the  libel  are  true  in  substance  and  in 
fact.    Where  a  libel  charged  the  plaintiff  with  having  knocked 

(»)  Harmati  >,  Dflany,  Str.  898  ;  73. 

Dig.  Law  of  Libel  (1765),  p.  Iti.  (r)  HeUkam  v.  Btachiand,  U  C'.B. 

(x)  Lak^  T.  Hat'vn,  Hob.  Bep.  2<i3  ;  129. 

11   Mod.   il9-,   rAiuon   t,   SInaH,   1  (a)  iFUmrH  v,  Harmer nnd aiutlier, 

T.  B.  74H;  and  CBU9  cited  in/rti.  8  C.  &  P.  695,  per  Lord  Dennian,C.J.: 

(j)   Vi4«  Campbell  v.  SfiottiiiuMoie,  and   vide   CAalnert    v.    SJiaeMl,   6 

3   B.  4  9.  776  ;  32  L.  J.  Q.  B.  183;  C.  k  P.  i7B. 

Jenmtrt  v.  Delmege  (1891),  App,  Ca*.  (*)  liearcr  v.  Uoi/d,  2  B.  i  l",  67& 
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out  the  eye  of  a  horse  and  other  acts  of  cruelty ;  the  defendant  c^*'-  xvin. 

pleaded  that  the  matters  contained  in  the  alleged  libel  were 

true  in  substance  and  in  fact ;  and  the  jury  haying  found  that 

the  plea  was  true  in  all  particulars,  except  that  the  ey«  vas 

not  knoclced  out ;  the  court  held,  that  the  plaintiff  was  entitled 

to  a  verdict  on  that  plea  (c).    But  it  is  not  necessary  in  such 

cases  to  prove  circumstances  which  were  not  ingredients  in 

the  slanderous  charge ;  so  long  as  the  sting  of  the  charge  is 

fairly  met((j). 

In  a  ease  in   which  the    plaintiffs    were  extensive  coal  chnrge  ickinit 
merchants,  and  one  of  their  agents  in  the  country  having  ''™jP^''  ^^ 
entered  into  a  contract  for  supplying  best  coals,  supplied  fnwd  of  Agent, 
coals  of  an  inferior  description  and  deficient  in  weight;  the 
name  of  the  plaintiff's  firm  was  afterwards  used,  with  refer- 
ence to  the  transaction,  in  a  defamatory  statement  in  a 
newspaper,  imputing  that  the  plaintiffs  were  cognizant  of 
and  had  sanctioned  the  improper  and  fraudulent  conduct  ot 
their  agent :  they  brought  an  action  for  the  libel,  when  the 
defendant,  having  by  his  plea  alleged  that  the  fraud  of  the 
agent  -was  sanctioned  by  the  plaintiffs,  the  judge  ruled  that 
the  defendant  must  prove  it ;  and  directed  the  jury  that  they 
must  find  for  the  plaintiffs,  unless  they  were  satisfied  of  some 
complicity  on  their  part  in  the  misconduct  and  fraud  imputed 
to  their  agent ;  and  such  was  held  no  misdirection  (e). 

In  an  action  by  an  attorney,  for  a  libel  in  charging  him  cha^sof  dic 
with  disgraceful    conduct  in  having    disclosed  confidential  j^^y/i  '^^," 
communications  made  to  him  as  an  attorney :  upon  a  plea  mnDieatiom. 
justifying  the  charge  as  true,  it  was  held,  that  th«  question 
for  the  jury  was,  whether  the  matters  disclosed  by  the  plain- 
tiff were  confidential  communications  acquired  by  him  pro- 
fessionally ;  and  not  whether  they  were  such  as  he  would  not 
be  compellable  to  disclose  if  called  as  a  witness  in  a  court  of 
justice  (/). 

Where  the  libel  complained  of,  contained  amongst  other  M&iieioui  pie* 
imputations,  charges  of  misconduct  in  relation  to  the  plaintiff's  ""y^'"""' 
office  of  coroner,  and  stated,  "  There  can  be  no  court  of  justice 
unpolluted  which  this  liheUaus  journalist,  this  violent  agitator 
and  sham  humanitarian,  is  allowed  to  disgrace  witb  his  presi- 
dentship " ;  the  defendants  pleaded  in  justification  of  the 
words  "  libellous  journalist,"  that  on  the  29th  March,  1828 

(<■)  Ihid.,  2  B.  t  C.  679.  C,  B.  (N.  S.)  95, 

(_i)  Mdioard*  r.  Bell,  1  Bing.  403.  (/)  ifwre  v.  Terrell  and  othfTi,  i 

{/)  Prior  and  anUker  t.  Wilion,  1       B.  &  Adol.  870. 
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Ohip.  XVIli.  (twenty-ODQ  years  previoaB]y),  the  plaintifF,  being  the  proprietor 
of  a  public  joamal,  published  in  the  same  a  false,  scandalous, 
and  malicious  libel  of  one  Cooper,  with  intent  to  injure  him  in 
his  profession  as  a  surgeon ;  it  was  held,  that  the  plea  imputed 
to  the  plaintiff  moral  misconduct  and  malice  in  the  pabiica- 
tion  of  the  libel,  and  was  not  sufficiently  supported  by  the 
production  of  the  record  in  the  case  stated  in  the  plea ;  by 
which  it  appeared  that  £100  damages  had  been  given  against 
the  now  plaintiff  (ff). 
If  tiie  Jniti-        Under  an  allegation  in  a  libel  that  the  defendant  bad  crushed 
'"ffid"  tT        *'^*  Hygeist  system  of  wholesale  poisoning,  and  that  several 
proTod,  it  will  veudors  had  been  convicted  of  manslaughter ;  it  was  held  to  be 
■omaoun!* '"  unnecessary  for  the  defendant  to  prove  that  the  system  had 
been  entirely  crushed ;  but  that  proof  of  the  conviction  of  two 
vendors  for  manslaughter  sufficiently  proved  the  plea,  although 
the  evidence  as  to  the  death  being  occasioned  by  not  comply- 
ing with  the  printed  regulations,  varied  in  some  respects  from 
the  allegation,  there  being  evidence  for  the  jury  as  to  the  cause 
of  the  death  (h). 

Where  a  printed  placard  was  issued  by  a  railway  company, 
stating  that  the  plaintiff  had  been  convicted  by  justices  of  an 
offence  against  the  company's  bye-laws  and  fined,  with  an 
alternative  of  tkiee  weeks'  imprisonment ;  when  in  fact  the 
alternative  in  the  conviction  was  onlj fourteen  days;  it  was 
held,  that  the  mere  inaccuracy  of  the  statement  did  not  neces- 
sarily make  it  libellous,  but  that  it  would  be  a  question  for 
the  jury  whether  the  statement  was  or  was  not  substantially 
true  (i). 
Where  jnrtia-  Where  a  justification  is  pleaded  to  a  part  only  of  the  libel,  it 
'^*'°°?  is  a  question  for  the  jury  at  the  trial,  whether  the  justification 
part  only  of  IS  piovod  as  to  that  part ;  for  they  cannot  give  damages  for 
.u.  ,.i..i  ^^^^  ^^^^  which  has  been  proved  to  be  true.    But  the  jury  may 

find  their  verdict  upon  the  portion  which  the  defendant  has 
failed  to  prove  the  truth  of ;  and  also  on  that  part  which  the 
defendant  has  not  attempted  to  justify.  In  some  cases  where 
the  partial  truth  is  proved,  it  may  make  the  case  a  great  deal 
worse;  because  the  thing  which  often  gives  the  sting  to  a  libel 
is,  that  being  partially  true  a  misrepresentation  of  what  ia 

(g)  Wakley  t.  Cooke  and  aniither,  i  L  J.  Q.  B.  152 ;  6  B.  &  S.  340 ;  nod 

Ex.  511  ;  19  L.  J.  (K.  S.)  91.  vide   lh«  Queen  t.   Wanuhorougk,  4 

(A)  Marriien  T.  Harmer,   3   Blng.  Times  L.  R.  620 ;   Oio^tm  v.  S.  E.  Ry.' 

a.  C.  7BB,  767  ;  Warmav  T.  Bine,  1  Oi.,   18  L.  T,   (N.  8.)  738,  per  Coek- 

Jur.  820.  barn,  LCJ. 

(i)  Alexander  t.  -V.  E.  By.  Co.,  84 


tbe  libel. 
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partially  true  makee  it  more  difficult  to  separate  the  troth  from  Oa^r.  xrin. 
the  falsehood  than  if  the  whole  were  false.    It  is  always  material 
therefore,  in  estimating  the  damages,  to  consider  the  condaot 
of  the  parties  on  both  sides  (A;). 

As  to  the  evidence  in  support  of  a  justification  to  the  effect  TiuuDgfaidut 
that  the  defendant   received  the  libellous    statement   from  ^^  "^t 
another,  and  upon  publication  disclosed  the  author's  name ;  '"^'^  *"" 
it  appears  that  such  a  justification  is  not  sufficient  unless 
the    defendant  also  shows   that  he  repeated  the  statement 
on   a   justifiable    occasion,    and  that  he  believed  it  to  be 
true  (i).     And  proof  of  the  existence  of  a  slanderous  rumour 
will  not  justify  the  repetition  of  it,  unless  it  can  be  shown 
that  such  repetition  was   made  on   a  justifiable  occasion ;  or 
that  the  rumour  itself  was  true ;   and  therefore,  evidence 
which  merely  proves  that  the  rumour  did  in  fact  exist,  and  that 
the  defendant  merely  repeated  it  as  a  rumour,  will  not  establish 
a  justification  (m). 

Witnesses  skilled  in  any  art  or  science  may  be  called  to  say  Skilled 
what,  in  their  judgment,  would  be  the  result  of  certain  facta  ^^^^of. 
submitted  to  their  consideration  ;  but  not  to  give  an  opinion 
on  things  with  which  a  jury  may  be  supposed  to  be  equally 
well  acquainted  (n).  But  where  the  libel  declared  on  consisted 
in  imputing  to  the  plaintiff,  the  owner  of  a  race-horse,  which 
bad  been  entered  for  a  race,  that  he  had  acted  dishonourably 
in  withdrawing  the  horse  just  before  the  race  came  off,  after 
having  betted  largely  against  the  horse ;  a  witness  for  the 
plaintiff  stated  in  cross-esamination,  that  by  the  rules  of  "  the 
Jockey  Club,"  the  owner  of  a  horse  might  bet  against  his  own 
horse,  and  then  withdraw  him  :  it  was  held,  that  the  witness 
might  be  asked,  on  re-examination,  whether  he  did  not  consider 
such  conduct  dishonourable  (o). 

Whatever  matter  of  fact  a  jury  is  asked  to  act  upon  must  SpecuiMUve 
be  proved.    It  is  not  allowable  to  read  matters  of  foreign  law,  hSibTw"' 
nor  works  of  authority  among  a  certain  religious  community,  m&ttarof 
for  the  purpose  of  fixing  parties  with  particular  opinions,    '  ""*"■ 
without  proof  of  such  works  as  matters  of  fact ;  nor  would  it 
be  permissible  to  read  works  on  farming  or  medical  science, 

(hy  PulhM  T.  gaodlake,  per  BUck-  3»6  i  37   L.  J.  Q.  B.  126  i   and  vide 

bum,  J.,  Sit.  H.  P.  Feb.  lOtb,  mi.  lupra,  p.  198. 

(I)   De   Ci-eipigng   t.    WelletUy,  6  (n)  Ainuu^«  v.  ityan,  9  Bing.  836. 

BiDg.  392  :   M'Pheriim  t.  Damelt,  10  (a)  SrecUls  v.  Chapman  and  atien, 

B,&C.  270.  6Q.  B.  731. 

(m)  Watkiit  V.  Hall,  L.  B.  3  Q.  B. 
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Id  Mitigatioi 
«f  Damages. 


CBJkP.  XTIII.  for  the  parpoBe  of  inducing  the  jury  toforma  certain  opinion  (;>)■ 
And  in  the  same  case,  the  plaintiff  having  admitted  on  the  trial, 
that  he  had  Bubecrihed  money  to  an  Association  for  the  con- 
version of  England  to  the  Roman  Catholic  faith,  but  had  done 
no  other  act  to  become  a  member  of  it ;  it  was  held,  that  he 
could  not  he  asked  on  cross-examination,  whether  his  name  was 
not  written  in  a  certain  book  of  the  Association ;  no  notice 
having  been  given  to  produce  the  book  (9). 

Bvid*iiM  to  Evidence  in  Mitigation  of  Damages,  dc. — Evidence  may  be 

rXot"  Md'  P^en  on  the  part  of  the  defendant  to  rebut  the  evidence 
of  special  damage  offered  by  the  plaintiff,  and  in  mitigation 
of  each  damage.  For  these  purix>Bes  considerable  facilities 
are  now  afforded  to  defendants  in  actions  of  slander  and  libel ; 
1st — by  the  Libel  Act,  184S  (i*) ;  whereby  if  stepa  be  promptly 
taken  in  accordance  with  the  provisions  of  that  Act,  persons 
may  make  speedy  reparation  to  the  injured  party ;  and  then 
plead  and  give  evidence  of  the  same  in  n}itigation  of  damaget> 
and  2ndly — by  the  Bales  of  the  Supreme  Court  {s),  by  which 
the  defendant  may  give  evidence  of  the  circumstances  under 
which  the  libel  or  slander  was  published,  and  as  to  the 
character  of  the  plaintiff,  in  mitigation  of  damages,  on 
furnishing  particulars  of  the  matters  as  to  which  he  intends  to 
give  evidence,  seven  days  before  the  trial. 

And  Istly.  By  the  Libel  Act,  1843,  s.  1 :  In  any  action  for 
defamation,  the  defendant  (after  notice  in  writing  of  his  inten- 
tion BO  to  do,  duly  given  to  the  plaintiff  at  the  time  of  filing 
or  delivering  the  plea  in  such  action)  may  give  in  evidence,  in 
mitigation  of  damages,  that  he  made  or  offered  an  apology  to 
the  plaintiff  for  such  defamation,  before  the  commencement 
of  the  action,  or  as  soon  afterwards  as  be  bad  an  opportunity 
of  doing  so,  in  case  the  action  shall  have  been  commenced 
before  there  was  an  opportunity  of  making  or  offering  such 
apology. 
Apoiogj'  for  And,  by  section  2,  In  any  action  for  a  libel  contained  in 
piji'r.'tr""  *°y  public  newspaper  or  other  periodical  publication,  it  is 
competent  for  the  defendant  to  plead  that  such  libel  was 
inserted  without  actual  malice,  and  without  gross  negligence, 
and  that  before  the  commencement  of  the  action,  or  at  the 
earliest  opportunity  afterwards,  he  inserted  in  such  neus- 


Apologj  or 
OStt  of 

Apology  maj 


(j/)  Darby  y.  Oii*eU-s,  1  H.  S  N.  1 
25  L.  J.  Ex.  227. 
(2)  Ibid 


(r)  6  &  7  Vict.  c.  9G,  B».  1  and  2 
(amended  bj  8  &  9  Vict,  c  75,  a.  2). 
(.)  Old.  XXJSVI.,  r.  37. 
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paper,  etc..  a  full  apology  for  the  said  libel ;  or,  if  the  news-  '^«*p-  xtio. 
paper,  etc.,  in  which  the  said  lihel  appeared,  should  be 
ordinarily  published  at  intervals  exceeding  one  week,  had 
offered  to  publish  the  said  apology  in  any  newspaper,  etc.,  to 
be  selected  by  the  plaintiff  (0  ;  and  to  such  plea  it  is  competent 
to  the  plaintiff  to  reply  generally,  denying  the  whole  of 
such  plea. 

By  8  &  9  Vict.  c.  75,  a.  2,  It  shall  not  be  competent  to  any  piMoTApoiagj 
defendant  in  such  action,  whether  in  England  or  in  Ireland,  *  f  "'^^  ''>''* 

■3  out  pajm«nt 

to  nle  any  such  plea,  without  at  the  same  time  making  a,  into  Cout. 
payment  of  money  into  court  by  way  of  amende  [as  jn-ovided 
by  the  prevu-us  Act]  (w) ;  but  every  such  plea  so  filed  without 
payment  of  money  into  court,  is  to  be  deemed  a  nullity ;  and 
may  be  treated  as  such  by  the  plaintiff  in  the  action. 

Where  an  apology  is  pleaded,  it  is  for  the  jury  to  say  jar;  to  deoida 
whether  the  same  is  reasonably  snfficient.  If  it  be  such  as  to  M^sn&Soncr 
add  a  d^ree  of  bitterness  to  the  libel  it  will  be  unsatisfactory. 
A  defendant  is  not  bound  to  insert  an  apology  dictated  by  the 
plaintiff.  If  he  insert  one  which  an  impartial  person  would 
consider  reasonably  satisfactory  under  all  the  circumatanceB 
of  the  case,  he  will  be  protected  [x).  The  question  of  the 
sufficiency  of  an  apology  being  eminently  one  for  the  jury, 
esecutioD  will  not  be  stayed  in  the  event  of  a  verdict  for  the 
defendant,  upon  an  application  showing  that  the  plaintiff 
intends  to  move  to  set  aside  the  verdict  as  against  the  weight 
of  evidence  (y). 

And  where  the  jury  found  that  the  libel  was  published  Where  Jutj 
without  actual  malice  but  not  without  gross  negligence,  and  ^^  ^  ^^ 
they  assessed  the  damages  at  £5 ;  it  was  held,  that  the  P"^j  proT«d. 
plaintiff  was  entitled  to  judgment  U). 

"Where  the  apology  was  inserted  in  small  type,  among  the  The  Apoiogr 
notices  to  correspondents  ;  and  the  jury  found,  that  ^I^houghJ^ji^"!^  " 
in  its  terms  sufiicient,  it  should  have  been  inserted  in  a  more 
prominent  part  of  the  paper,  and  in  larger  type ;  that  the 
amount  of  damages  (40g.)  paid  into  court  was  sufficient ;  and 
that  there  was  no  malice  on  the  part  of  the  defendant  and  no 
positive  negligence ;  it  was  held,  that  upon  these  findings,  the 
plaintiff  was  entitled  to  the  verdict,  with  nominal  damages  {a). 

(0  So  niDch  of  this  BectioD  as  re-      L.  T.  {S.  S.)  r>20. 
Iflted  t»  psymeDt  into  court  is  now  (y)  Ibui. 

Kpealeil.  (:)  Oxley  v.  miket  and  idliert,  C.  A. 

(k)  Tlie  wotds  within  the  brackets      (18M«),  2  Q.  B.  56. 
are  repuiled.  (a)  Lafone  v.  Saiith,  and  Men,  3 

(x)  Bilk  AUah  Bey  t.  Jahtutorie,  18      H.  &  N.  736  ;  28  L.  J.  Si.  38. 
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of  «TideiiM  in 
mitigslion  of 
damagM. 


Sndly.  By  the  B.  S.  C. :  In  actions  for  libel  or  elander,  in 
which  the  defendant  does  not  by  his  deEence  assert  the  troth 
of  the  statement  complained  ot,  the  defendant  witl  not  be 
entitled  on  the  trial  to  give  evidence  in  chief,  with  a  view  to 
mitigation  of  damages,  as  to  the  circumstances  nnder  which 
the  libel  or  slander  was  published,  or  as  to  the  character  of 
the  plaintiff,  without  the  leave  of  the  judge,  unless  seven  days 
at  least  before  the  trial  he  turnishea  particulars  to  the  plaintiff 
of  the  matters  as  to  which  he  intends  to  give  evidence  ('>). 

This  rule  was  intended  to  remove  a  difficulty  which  had 
been  felt  since  the  defendant  had  been  deprived  of  his  plea  of 
the  general  iiBue.  Under  the  old  system  of  pleading  which 
existed  prior  to  the  Judicature  Act,  a  defendant,  in  an  action 
of  slander  or  libel,  was  permitted  under  the  general  issue, 
though  no  justification  was  pleaded,  to  give  general  evidence 
(in  mitigation  of  damages)  short  of  a  justification,  for  the 
purpose  of  showing  that  he  had  grounds  for  the  imputation  ; 
and  so  also,  in  some  very  exceptional  cases,  general  evidence 
impeaching  the  plaintiff's  character.  It  should  be  observed, 
however,  that  nnder  the  old  system,  it  was  usual  to  allege  in 
the  declaration,  by  way  of  prefatory  averment,  that  prior  to 
the  publication  of  the  defamatory  matter  complained  of,  the 
plaintiff  had  always  been  a  person  of  good  character  and  had 
never  been  suspected  to  have  been  guilty  of  any  such  offence, 
&c. ;  and  then,  after  stating  the  defamatory  matter,  with 
appropriate  innuendoes,  to  conclude  with  an  allegation  ot  loss 
of  character,  &c.,  sustained  from  the  speaking  or  publishing 
the  calumny :  the  latter  being  an  allegation  of  special  damage, 
could  not  be  pleaded  to ;  but  in  actions  of  slander  in  respect 
of  words  not  actionable  in  themselves,  but  only  by  reason  of 
special  damage  caused  by  them,  the  plea  of  "  not  guilty  **  put 
in  issue  not  only  the  speaking  and  publishing  of  the  words, 
but  also  the  special  damage  alleged  (c).  Prefatory  averments 
were  afterwards  rendered  unnecessary  by  the  C.  L.  P.  Act, 
1852,  8.  61 ;  but  the  plea  of  the  general  issue  remained  until 
the  Judicature  Act,  187S. 

In  a  case  just  prior  to  the  rule  above  stated  the  plaintiff,  a 
journalist  and  dramatic  critic,  sued  the  defendant,  the  editor 
and  proprietor  of  the  Referee  newspaper,  for  a  libel  published 
in  that  paper,  imputing  to  the  plaintiff  that  by  threatening  to 
publish  in  a  journal  called  The  Theatre,  defamatory  matter  of 


(J)  Ord.  xsxvi., 


(e)  See  Wilbi/  t,  EUton,  8  C.  B.  1 42. 
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a  deceased  actress,  he  had  extorted  a  Bum  of  ±'500  from  A.  G.  <'HiP.  iviil. 
Defence  {inter  alia)  that  the  defamatory  matter  was  lra»  in 
Bubstance  and  in  fact.  It  was  held,  that  evidence  that  there 
were  rumonrB,  before  the  pubUcatiou  of  the  libel,  to  the  same 
effect  as  the  allegations  contained  in  the  libel,  were  inadmis- 
sible in  mitigation  of  damages:  that  both  principle  and 
authority  were  against  the  reception  of  such  evidence ;  and 
that  since  the  Judicature  Act  and  Rules  of  procedure  %vhich 
require  that  the  "  material  facts "  on  which  the  defendant 
relies  should  be  stated  on  the  pleadings,  even  if  the  evidence 
were  admissible,  the  defendant  could  not  be  allowed  to  avail 
himself  of  it,  as  he  had  not  stated  his  intention  of  so  doing  in 
his  pleading  (rf). 

Upon  compUance  with  the  rule  above  stated,  evidence  may  BridoiM  in 
be  given  in  mitigation  of  damages,  of  the  circumstances  under  '^''^^o"' 
which  the  defendant  published  the  libel  or  slander.     This  aUnca  under 
includes  all  cases  in  which  no  justification  stands  upon  thej^^^g^'     "" 
record ;  but  in  which  the  defendant  relies  on  certain  circum-  pubiUbBd, 
stances  in  mitigation :  as  for  instance  the  source  from  which 
the  defamatory  matter  was  derived ;  that  it  was  published  in 
vindication  of  character ;  so  also  circumstances  showing  pro- 
vocation by  reason  of  matter  previously  published  by  the 
plaintiflf  of  the  defendant. 

There  can  be  no  set-off  of  one  libel,  or  act  of  misconduct,  Connter- 
against  another  (e) ;  but,  in  estimating  the  damages,  the  jury  j* 
may  fairly  consider  the  conduct  of  the  plaintiff,  and  the 
degree  of  respect  which  he  himself  has  shown  for  the 
feelings  of  others  (/).  Nor  can  any  previous  bickering 
between  the  parties  be  brought  forward  as  a  set-off  to  a 
libel ;  but  at  the  utmost  as  a  circumstance  in  mitigation  of 
damages  (jr). 

The  defendant  is  at  liberty  to  give  iu  evidence  in  mitigation  STideDoe  in 
of  damages,  that  the  plaintiff  has  already  recovered  (or  has  J,^^^" ""' 
brought  actions  for)  damages,  or  has  received,  or  agreed  to  recoTared  or 
receive,  compensation  in   respect  of  a  Hbel  or  libels  to  the  J^ni."*     " 
same  purport  or  effect  as  the  libel  for  which  such  action  hae 
been  brought  {h). 

General  evidence  that  the  plaintiff  has  been  in  the  habit  of  WheraHiintiff 

and  Defendant 

(i)  Seall  V,  Samjuon,   8   Q.  B.   D.  213 ;  1  L.  R.  Q.  B.  68t,  698,  per  Black-  UnehabitnaUj 

191  )  61    U   J.  SSO,  per  Matbew  and  burn,  J.  lib«ll»d  Mch 

Cave,  JJ.  (?)  t^   BoberUon  \.  MeDougall,  1  oth«r. 

(e)  May    y.    Browit,    3    B.    4;    C.  Bing.  684,  per  Park,  J. 
126.  (A)  The  Iaw  of  Libel  Amendmeiit. 

(/)  JCeiiyv.  S/ierloci,  3BL.J.  Q.B.  Act,  1888,  a.  6. 
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CBir.  rvui.  libelling  the  defendant,  is  inadmisBible  (i)-  But  it  is  evidence, 
it  has  been  said,  in  mitigation  of  damages  (A:).  The  latter, 
however,  of  these  positions  is  tou  large,  and  it  seems  that,  at 
most,  the  defendant  cannot  be  allowed  to  do  more  than  prove 
the  publicatioa  of  libels  by  the  plaintiff,  which  are  connected 
with  the  libel  which  is  the  subject  of  the  action  (Q.  There- 
fore, libele  published  by  the  plaintiff  of  the  defendant,  of  au 
earlier  date,  and  in  direct  relation  to  the  libel  declared  on, 
may  be  given  in  evidence  for  the  purpose  of  mitigating  the 
damages ;  as  where  such  previous  libels  constitute  the  provo- 
cation to  the  principal  libel.  It  seems,  however,  to  be  clear 
iu  principle  that  the  libels  themselves  ought  to  be  strictly 
proved  (m). 


CHAPTER  XIX. 


TRIAL,    PBOCEEDINGS  AT,    IN  ACTIONS  OF  SLANDER 
AND   LIBEL. 


Made  of  Trial :  Special  Jary. 

Libel  or  no  liM  at  a  gueitioa  of  fast 

for  the  Jur^. 
JUreetioii  of  the  Judge  to  the  Jvry. 


LiM  or  no  {i^  at  a  gtiMtifi*  for  the 

Cburt. 
When  rerdict  nfjury  icill  be  let  aeidt. 
When  the  Jndge  may  urith  hold  the  eate 


Tithes 


iry. 


CbutmZIX.     Actions  of  slander  and  libel  must  (except  by  consent  as 
Mode~^rui    pi'ovided  by  the  following  rules)  be  tried  by  a  judge  with  a 
■  jury. 

Under  the  B.  S.  C.  (a),  in  actions  of  slander  and  libel,  the 
plaintiff  may  in  his  notice  of  trial,  and  the  defendant  may  upon 
giving  notice  within  four  days  from  the  time  of  service  of 
notice  of  trial,  signify  his  desire  to  have  the  issues  of  fact  tried 
by  a  judge  with  a  jury,  and  thereupon  the  same  shall  be  so 
tried. 

By  rule  4,  the  court  or  a  judge  is  empowered  (as  to  camei 
foi'merly  triable  without  a  jury)  to  direct  any  question  or  issue 
of  fact,  or  partly  of  fact  and  partly  of  law,  to  be  tried  without 
a  jury.  But  as  actions  of  slander  and  libel  were  not  so  triable 

(0  WatUes  I.  Johnton,  1  By.  ft  Moo.  (m)  TarpUj/  t,  Blabey,  2  Bing.  N.  C. 


(A)  FmneHy  v.  Tipper,  2  Camp.  76. 
(0  3iay  T.  BrotoK,  3  B.  ^  U.  113. 


(a)  Ord.  XXXVI., 
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prior  to  the  Judieatare  Act,  neither  the  court  nor  a  judge  has  Chip«bXIZ, 
an;  power  under  this  rale,  without  the  consent  of  parties,  to 
direct  such  actions  to  be  tried  without  a  jury. 

In  the  absence  of  any  notice  under  rule  2  (supra) ,  in  the  case 
of  an  action  in  the  Chancery  Division,  to  restrain  the  publica- 
tion of  a  trade  circular,  imputing  that  the  plaintiff's  goods 
were  spurious,  it  has  been  ruled,  that  the  issues  of  fact  may 
be  tried  by  a  judge  without  a  jury:  and  that  it  will  be  too 
late  when  the  action  comes  on  for  trial,  after  all  the  evidence 
has  been  given,  to  object  that  the  issues  of  fact  should  have 
been  submitted  to  a  jury  (b). 

The  plaintiff  may  have  the  issues  tried  by  a  special  jury  Special  Jarj. 
upon  giving  notice  in  writing  to  that  effect  to  the  defendant  at 
the  time  when  he  gives  notice  of  trial.  And  the  defendant  is 
entitled  to  the  like  privilege,  on  giving  notice  in  writing  at 
any  time  after  the  close  of  the  pleadings,  and  before  notice  of 
trial ;  or  if  notice  of  trial  has  been  given,  then  not  less  than 
six  clear  days  before  the  day  for  wliich  notice  of  trial  has  been 
given.  Provided  that  a  judge  may,  at  any  time,  make  an 
order  for  a  special  jury,  upon  such  terms,  if  any,  as  to  costs 
and  otherwise,  as  may  be  just  (c). 

The  judge  may,  if  he  thinks  it  expedient  for  the  interests  of  Adjonrnmant, 
justice,  postpone  or  adjourn  the  trial  for  such  time,  and  meot^toJ. 
to  such  place,  and  upon  such  terms,  if  any,  as  he  shall  think 
fit(rf). 

The  postponement  of  the  trial  of  an  action  of  libel  or 
slander,  upon  affidavit,  on  the  ground  of  the  absence  of  a 
material  witness,  is  entirely  within  the  discretion  of  the  judge 
at  Nisi  Priu8(e). 

In  an  action  of  libel,  where  a  justification  was  pleaded,  the 
court,  even  after  notice  of  trial,  on  the  application  of  the 
defendant,  put  off  the  trial  to  enable  him  to  procure  the 
attendance  of  witnesses  from  abroad  (the  sources  of  the  pro- 
posed evidence  being  particularly  pointed  out  in  the  affidavit), 
but  imposed  the  terms,  of  his  undertaking  to  admit  upon  the 
trial  the  publication  of  the  alleged  libel  (/). 

Under  the  former  practice,  when  a  justification  was  pleaded  Affini>««ye 
without  the  general  issue,  the  defendant  was  entitled  to  to  begin. ' 

(S)  Tkomat  v.  WUliaatf,  14  Ch.  D,  («)  Turner  y.  XerrywetUher,  7  C.  B. 

864,  871  ;  4!l  L.  J.  60B-7,  per  Fry,  J.  231. 

(e)  Ord.  XXXVI.,  r.  7  (b)  (c)  and  (/)  Brawn  ».  Murray,  4  D.  &  R. 

(<l).  8S0.     And  Bee  .VOtuUs/  y.   Iluirpe, 

(d)  Ibid.,  r.  34.  1  Chit.  Rep.  685. 
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ChipmrXIJ.  begin  (g).     Bat,  it  was  atftted  by  Tindid,  C.J.  (when  the 
qaestion  arose  before  him  od  the  trial  of  an  action  of  libel,  in 
which  the  only  plea  on  the  record  was  one  which  profeaeed  to 
juetify  the  libel  on  the  ground  of  its  truth),  that  the  judges 
had  come  to  a  resolution  that  the  plaintiff  should  in  future 
begin  on  the  trial  of  all  actions  for  personal  injuries,  and  also 
in  slander  and  libel,  notwithstanding  that  the  general  issue 
be  cot  pleaded,  and  tbat  the  affirmative  be  on  the  defen- 
dant (/()  ;  and  such  appears  to  have  been  the  general  practice 
ever  since. 
Tinw  of  giving     "Where  issues  are  joined  on  affirmative  pleas  of  justification, 
rebnt  Jmi?ft-    *^*  plaintiff's  counsel  may  either  in  the  first  instance  rebut 
ratioD.  the  justification,  or  he  may  wait  till  the  defendant  has  offered 

affirmative  evidence  in  proof  of  his  justification ;  but  he  cannot 
divide  his  proof  by  giving  part  in  evidence  in  the  first  instance 
and  part  afterwards  (t). 
The  iib«i  itself     The  libel  itself  should  be  produced  at  the  trial,  and  shown 
diliSi'at^e    or  read  to  the  jury,  who  have  a  right  in  all  cases  to  see  it  (k). 
tri&i.  If  it  has  been  lost  or  destroyed,  secondary  evidence  of  its 

contents  may  be  given,  under  conditions  already  stated  (0- 
Defendant  The  defendant,  according  to  the  ordinary  rule,  is  entitled  to 

Un'tbe'whaie  ^^'^^  ^^^  whole  ot  the  publication  read,  from  which  the  passages 
deiaili.  charged  as  libellous  are  extracts  (m) ;  or  the  whole  of  the  con- 

versation in  which  the  slander  complained  of  was  spoken, 
detailed  in  evidence  ;  for  be  is  entitled  to  show  by  the  whole 
context,  that  the  defamatory  matter  was  not  in  fact  used  in  an 
actionable  sense.  And  where  a  letter  of  the  defendant's  was 
read,  which  referred  to  an  account  of  the  transaction  re- 
lated in  a  newspaper,  that  newspaper,  it  was  ruled,  was 
evidence  (n). 
If  libellous  In   an  action  for  a  libel  contained  in  a  newspaper,  the 

Mtidei  in  ft     defendant  has  a  richt  to  have  read,  at  part  of  the  plnintiff't 
Newspaper  »re  °  i         i         ■       i_ 

pot  in  as  part  cate,  another  part  of  the  same  newspaper  referred  to  m  the 

OT>e''Defen°     ''^^'   complained  of(o).     And  where   the   plaintiff  proposed 
dant  may  bave  to  put  in  evidence  the  newspapers  containing  the  alleged  libels, 

acber  parts  of 

•ame  paper  (j)  Cooprr  i.    Wakley,   1    Moo.    & 

"*J-  Malk.  250,   |>er  Lord  Teotenlen,  C.J., 

and  per  Bayley  and  Little^JHle,  JJ. 
(A)  Carter  v.  Jimn,  G  C.  &  P.  64. 
(f)  BroiEne  v.  Murray,  1   R.  &  H. 

264  ;  Syheiter  v.  Hall,  ib.     See  Sffi 

T.  SmiUi,  2  SCarkie'a  C.  31  :  DAatiney 

V.  JUUoMl,  1  Starkie'a  C.  439  ;  Spouner 

V.  Qardiner,  1  R.  t  M.  86  ;  PierjxnNt 

T.  Shapland,  1  Car.  &  P.  447. 


(i)   Wrlgkl  T 

W-™rfjfa/B 

2  C 

H.K 

R.  673 ;  6ilpi% 

.  f\i-BUr,  23  L. 

.  El. 

166. 

CO  ■S"/"-".  P- 

74-6. 

tm)  C»»fc.   V. 

Ssgkei,   1 

R. 

ft  M. 

112.  per  Abbott 

L.C.J. 

(n)  ttVaier  i 

LUn/d,  3  C.  4  1 

296; 

cor.  Garrow,  B. 

(«)  Tlrorton 

T.   StepAe 

,  a 

H.  & 

Rob.  46,  per  Lord  Denman 

C.J 
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for  the  purpose  of  having  only  the  UbeUoiig  articles  read ;  thia  CairmXH. 
was  objected  to  on  the  part  of  the  defendant,  who  claimed  to 
have  the  whole  put  in  as  part  of  the  plaintiff's  case,  and  to 
enable  the  defendant  to  call  attention  to  certain  evidence  pub- 
lished in  the  same  paper  with  the  articles,  and  upon  which 
they  were  based.  Cockburn,  L.G.J.,  after  consulting  Black- 
burn, J.,  ruled,  that  as  the  articles  in  question  referred  to  the 
other  proceedings,  the  whole  must  be  pnt  in  as  part  of  the 
plaintiff's  evidence  (p).  But  where  a  paragraph  in  a  subse- 
quent number  of  a  newspaper,  is  given  in  evidence  by  the 
plaintiff  for  the  purpose  of  proving  malice,  the  defendant  ia 
not  entitled  to  have  read,  out  of  the  same  newspaper,  other 
paragraphs  having  no  reference  to  the  one  read  by  the  plain- 
tiff (9).  Where  an  author  brought  an  action  against  the 
defendant  for  an  alleged  libel  contained  in  a  criticism  on  his 
book ;  it  was  ruled,  that  where  there  was  no  direct  personal 
imputation,  and  the  alleged  hbel  was  entirely  by  way  of 
professed  criticism,  it  was  properly  part  of  the  plaintiff's  case 
to  put  the  book  in,  in  order  to  show  that  the  criticism  was 
malicious  (r). 

The  Libel  Act  (1792)  32  Geo.  III.  c.  60,— by  which  the  jury  Libel  or  do 
are  to  find  as  a  fact  whether  or  not  the  matter  charged  is  a  ^^"  *of 
hbel;  and  the  judge,  in  his  discretion,  is  to  state  to  the  jury  fact  for  tbe 
his  opinion  and  direction  on  the  matter  in  issue, — does  not  '"'' 
apply  to  civil  actions,  but  only  to  the  trials  of  indictments 
and  criminal  informations.     It  has,  however,  been  the  con- 
stant practice  since  the  cases  of  Parmiter  v.  Coupland  (s),  and 
BaylU  V.  Lawrence  ((),  in  civil  as  well  as  criminal  trials,  for 
the  judge  to  direct  the  jury  what  in  law  constitutes  a  libel, 
and  then  to  leave  it  to  them  to  say  whether  the  publication  in 
question  falls  within  that  direction.    And  the  jury  must 
accept   the   law  as  laid  down  by  the  judge,   and  find  their 
verdict  according  to  the  evidence. 

The  statute  was  never  intended  to  take  from  the  court  the 
power  of  deciding  whether  certain  words  are  per  se  libellous  or 
not  (u).  And  where  a  libellous  construction  has  been  put  upon 
the  publication  by  an  innuendo,  it  is  the  duty  of  the  judge  to 
say  whether  the  publication  is  capable  of  the  construction  so 

(ji)  lledUg  V.  Sarltno  and  aniither,  the  previouB  trial  of  thiB  case,  bo  ruled 

i  F.  Jc  F.  227.  per  Erie,  C.J.,  Ibid.,  p.  839. 

(j)  Darby  T,  Ovieley,  1  H.  &  H.  1  ;  («)  6  M.  &  W.  105. 

25  L.  J.  Ei.  229.  (0  11  A.  ft  E.  a20. 

(r)  Straati  i.  FraneU,  4  F.  fc  F.  (»)  See  ItetYet  v.  Templar,   2  Jur. 

1110,  per  Cockburn,   L.CJ.,  and  on  137.  per  Lord  Ablnger,  0.6. 
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CBAMotXiX  ascribed  to  it.  If  the  jadgfl  is  satisfied  that  it  is  so  capable, 
it  must  then  be  left  to  the  jury  to  say  whether  the  publication 
has  the  meaning  bo  ascribed  to  it  (x).  But  if  the  judge,  taking 
into  account  the  manner  and  the  occasion  of  the  publication, 
and  all  other  facts  which  are  properly  in  evidence,  ia  not  satis- 
fied that  the  words  are  capable  of  the  meaning  ascribed  to 
them,  then  it  is  not  his  duty  to  leave  the  question  raised  by 
the  innuendo  to  the  jury  (if). 
Dinetioaof  The  judge  may,  in  his  discretion,  direct  the  jury  that  the 
tin  Jm  ^  publication  in  question  is,  in  point  of  law,  a  libel  (z).  And 
the  jury  are  bound  to  take  the  judge's  definition  of  a  libel :  and 
if  the  matter  proved  to  have  been  publisbed  be  calculated  to 
bring  the  plaintiff  into  disrepute,  or  hold  him  np  to  ridicnle, 
that  will  constitute  a  libel :  and  the  jury  have  no  right,  in 
determining  the  question  as  to  whether  or  not  the  matter 
charged  is  a  libel,  to  enter  into  any  other  matters  which  do  not 
arise  upon  that  issue :  and  therefore,  where  it  appears  that  a 
verdict  for  the  defendant  is  manifestly  wrong,  it  may  be  set 
aside  upon  the  ground  that  the  matter  was  a  libel,  notwith- 
standing that  the  jury  have  found  that  it  was  not  (a).  And  so 
also,  if  the  judge  direct  the  jury  that  the  publication  in  question 
is,  in  taw,  a  libel ;  and  acting  upon  that  direction,  they  find  a 
verdict  for  the  plaintiff ;  if  the  court  should  afterwards  l>e  of 
opinion  that  the  publication  is  not  a  libel,  the  verdict  will  be 
set  aside  for  misdirection  (6).  But  the  judge  is  not  bound  to 
state  to  the  jury,  as  matter  of  law,  whether  the  publication 
complained  of  is  or  is  not  a  libel :  the  proper  course  is  for  him 
to  define  what  is  a  libel  in  point  of  law,  and  to  leave  it  to  the 
jury  to  say  whether  the  publication  in  question  falls  within  that 
definition  ;  and,  as  incidental  to  that,  whether  it  is  calculated 
to  injure  the  character  of  the  plaintiff  (c). 
Ubeiorno  Ab  to  what  is  the  province  of  the  court  in  an  action  of  libel ; 

aoMt^'lor     ^"^^  whether,  where  the  writing  is  such  that  opinions  might 
the  Court.        differ  Eis  to  whether  it  is  a  libel  or  not,  the  court  can  give  judg- 
ment for  the  defendant,  on  the  ground  that,  though  the  jury 
have  found  that  in  their  opinion  the  writing  is  a  libel,  the  court 

W  SluH  T.  Shiffg,  10  Q.  B.  908.  12  Moure,  421  ;  Hakewrll  v.  Ingram, 

(tf)  T/ui  Capital  and  Omnliet  Bank  2  C.  L.  Kep.  (1854),  p.  1397. 
T.  Heniy,  7  App.  Cas.  744  ;  62  L.  J.  (b)  IltaTiw  »,  Statcell,  12  A.  &  E. 

Q.  B.  D.  234,  per  Lord  Selborne,  C.  719,  732. 

(j)  7V«nl  V.  £vani,  IS  A.&  E.733:  (e)   ParmiUr     t.     Cmplaiid    and 

Led  T,  Xilne,  4  BiDg.  195  ;  Siteftt  y,  aaolAer,  6  M.  Jt  W.  105  ;   Baylit  t 

Templar,  2  Jur.  187.  Lawrence,  11  A.  &  E,  920. 

(a)   Led    T.   J/aw,   4   Bing.   195 ; 
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does  not  think  it  made  out  to  be  a  libel ;  is  a  question  which  Chip™^xix. 

bae  recently  undergone  considerable  discusBion,  and  was  the 

subject  of  very  learned  aod  elaborate  arguments  and  judgments 

in  a  recent  case  in  the  House  of  Lords  (d) ;  in  which  it  was 

held, — affirming  the  judgment  of  the  majority  of  the  Court  of 

Appeal — that  the  Court  bas  such  power  ;  and  that  the  principle 

upon  which  the  Court   should   proceed  is — that  unless  the 

plaintiff  has  so  far  satisfied  the  onue  which  lies  on  him  to 

show  it  to  be  a  libel,  that  the  court  can,  with  sufficient  certainty, 

say  that  the  writing  has  a  libellous  tendency,  they  should  not 

so  say  (e). 

In  the  case  of  Levi  v.  Milne{gupra),  the  defendant  published  Wben  TeHicti 
some  doggerel  verses  describing,  in  ludicrous  narrative,  the  "gj  ^"jj" 
proceedings  of  the  plaintiff,  a  sheriffs  officer,  in  attempting 
to  arrest  a  party  on  a  capias :  the  verses  were  headed  by  a 
woodcut  descriptive  of  the  scene,  and  the  plaintiff  was 
styled  throughout — "  L — y  the  Bum."  The  presiding  judge 
directed  the  jury  that  the  article  in  question  being  calculated 
to  render  the  plaintiff  ridiculous,  and  to  occasion  pain  to  his 
feelings,  was  clearly  a  libel.  The  jury  inquired  whether  a 
shilling  would  carry  costs,  and  being  answered  in  the  affirma- 
tive, found  for  the  defendant.  The  court  set  aside  the  verdict, 
and  directed  a  new  trial.  And  Best.  C.J.,  in  the  course  of  his 
judgment,  said,  that  if  the  jury  were  to  be  made  judges  of  the 
law  as  well  as  of  fact,  parties  would  be  always  liable  to  suffer 
from  an  arbitrary  decision.  In  the  present  case  the  jury  had 
taken  upon  themselves  to  find  a  verdict  on  the  law  of  the  case 
in  direct  defiance  of  the  ruling  of  the  judge,  and  therefore  their 
verdict  must  be  set  aside  (/). 

In  the  case  of  Heame  v.  StoweU  {g)  a  distinction  was  taken 
lietweeo  libel  and  slander,  in  the  course  of  the  argument  on 
showing  cause  against  a  rule  for  arresting  judgment.  It  was 
contended  that  under  the  Libel  Act  (A)  all  questions  as  to 
whether  the  matter  charged  is,  or  is  not  libellous,  are  to  be  ex- 
pressly referred  to  the  jury ;  and  that  the  court'could  have  no 
power,  after  tlie  verdict  of  the  jury,  to  arrest  the  judgment  in 
actions  for  libel,  because  such  questions  were  wholly  removed 
by  the  Libel   Act   from    the  cognizance  of   the   court,    and 

(d)  Tke  GtpUal  and  Cbvntiei  Saitk  Moore,  418  ;   HaknotU  v.  l-gram,  2 

V.  Heian,  7  App.  Can.  741  ;  52  L.  J.  C.  L.  Hep.  Cl»oi)t  P-  ''W?  (Maule,  J., 

Q.  B.  D.  232.  duttniientt). 

(0  Ibid.,  7  App.  Cas.  782  ;  62 L.J.  (tf)  12  A.  i  E.  719. 

264,  per  Lord  Blackburn.  (A)  32  dao.  III.  c  60. 

(/)  Lni  V.  Mtlnf,  i  Bing.  195    12 
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CaAWM  XIX.  excluBively  Bobmitted  as  matters  of  fact,  to  the  jury.  But  as  to 
those  propositione,  the  court  expressed  dissent,  and  held  that 
a  plaintiff,  in  order  to  support  bis  verdict,  must  be  able  to 
show  that  there  is  a  Ubel  charged  upon  the  record ;  that  to 
entitle  a  plaintiff  to  judgment  it  is  Dot  enough  to  charge 
malicious  motives  and  a  calumnious  tendency :  the  facts  and 
circumstances  that  give  a  sting  to  a  publication  apparently 
imioxious  should  be  brought  to  the  notice  of  the  court ;  tor  the 
court  will  not  direct  judgment  against  the  defendant,  either  on 
an  indictment  or  in  an  action,  without  seeing  that  a  libel  has 
been  published  by  him.  And  after  verdict  for  the  plaintiff, 
judgment  was  arrested,  on  the  ground  that  the  publication  was 
not,  on  the  face  of  it,  libellous  ;  and  the  court  refueed,  even 
upon  the  assumption  that  the  plaintiff  was  charged  with 
imposing  the  penance,  to  intend  that  the  jury  had  evidence 
before  them  of  any  injury  to  the  plaintiff  which  the  declaration 
did  not  show,  though  some  evidence  to  that  effect  was  in  fact 
given  (i). 
When  jnJga  The  judge  should  not  withhold  the  case  from  the  jury  unless 
Oue^nD  jdiT.  ^^  '^^^  clearly  see,  upon  the  face  of  the  record,  that  the  matter 
charged  cannot  in  any  way  be  libellous  (A:).  It  is  only  when 
the  judge  is  satisfied  that  the  publication  cannot  be  a  libel,  and 
that  if  it  is  found  by  the  jury  to  be  such,  their  verdict  will  be 
set  aside,  that  he  is  justified  in  withdrawing  the  question  from 
their  cognisance  (!)•  But  where,  in  the  opinion  of  the  judge, 
the  words,  in  their  ordinary  sense  and  meaning,  do  not  convey 
any  defamatory  imputation,  and  are  not  shown  by  the  evidence 
to  be  capable  of  the  libellous  conBtruetion  put  upon  them  by  the 
innuendo,  he  is  justified  in  directing  a  nonsuit  (m) ;  or  a  verdict 
for  the  defendant  (n). 
Tha  muineT  nf  Independently  of  all  questions  as  to  privilege,  the  manner 
^^MtiT'""  ^^  '^®  publication,  and  the  things  relative  to  which  the  words 
are  published,  and  which  the  person  publishing  knew,  or  ought 
to  have  known,  would  influence  those  to  whom  it  was  published 
in  putting  a  meaning  on  the  words,  are  all  material  in  deter- 

(0  ffeariie  r.  Slutoell,  IS  A.  k  S.  L.  B.  10  Q.  B.  649  :  44  L.J.  153.     The 

1\9,    See  the  ubaervatioiu   oF    Lord  judgment  in  this  case  wu  quoted  with 

BlEMikbum,  on  this  caae,  7  App.  Caa.  approval   by  Lord  Blackbarn.    in   a 

778 ;  K2  L.  J.  Q.  B.  D.  252.  t«cent  caae  in  the  Eaaae  of  Lords,  see 

(i)  Fray  V.  Fraj,,  17  C.  B.  (S.  8,)  7  App.  Cas.  782  ;  62  L.  J.  Q.  B.  D. 

603  ;  and  see   Teaeg  t.  M'Kenna,  Ir.  254  :  and  see  NeviU  v.  Fine  AHt,  ^c. 

R.  i  C.  L.  374.  Int.  Oi.  (1897),  A.  C.  68. 

(0  See  per  Kelly.   L.C.B.,   Ow   v.  {«)  Sunt  t.  Goadlaht,  43  L.  J.  C.  P. 

Lte,  L.  B.  4  Es.  288.  54  ;  O'Brii-Jt  y,  Marqvi*  of  SalUbury 

(m)  Mulligan   v.    Cale  and  utiiert  54  J.  F.  215. 
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mming  whether  the  writing  is  calculated  to  convey  a  libeUoas  Ckapter  Six. 
impatation  (o). 

The  question  as  to  the  fairneHs  of  a  report  of  the  proceedings  QtuKtioaB  of 
of  the  court   of  justice  is  for  the   jury,  not  the  judge  (jj) ;  ^|J^j^ 
aod  BO  also  as  to  whether  or  not  a  report  of  proceedings  before  judidal  pm- 
a  magistrate,  with  comments  thereon,  is  a  fair  report  or  a  for  ^^^, 
garbled  one ;  and  the  plaintiff  has  a  right  to  the  opinion  of  a 
jury  thereon.     And  therefore,  if  in  such  a  case  the  jadge,  instead 
of  submitting  the  question  to  the  jury,  takes  upon  himself  to 
decide  as  to  the  fairness  or  unfairness  of  the  report,  and  rules 
that  there  is  no  case  to  go  to  the  jury,  and  directs  a  veidict 
for  the  defendant,  the  court  will  set  aside  the  verdict,  and  order 
a  new  trial  (q). 

When  a  matter  of  fact  is  to  be  excused  as  comment  upon  Camm«Dts 
another  fact,  the  fact  alleged  and  sought  to  be  excused  mast  a/f^ct^'^I^Q 
be  a  reasonable  inference  from  the  facts  alleged,  and  upon  jm^fiBbie. 
which  it  is  a  comment.    Whether  the  matter  complained  of  is 
capable  of  being  reasonably  inferred  from  such  other  facts  is  & 
question  of  law,  just  as  on  the  trial  of  an  indictment  it  is  for 
the  judge  to  say  whether  the  guilt  of  the  prisoner  can  be 
reasonably  inferred  from  the  fads  proved.    If  not  it  is  his 
duty  to  withdraw  the  case  from  the  jury  and  direct  a  verdict 
of  not  guilty.    If  on  the  other  hand,  it  be  capable  of  being 
inferred,  the  question  whether  in  the  particular  case  it  ought 
to  be  inferred,  is  for  the  jury  (r). 

Comment  in  order  to  be  fair  must  be  based  upon  facts ;  if  Hiuutementa. 
therefore  a  defendant  cannot  show  that  his  comments  contain 
no  misstatements  of  fact,  he  cannot  support  his  defence  of 
fair  comment.  If  he  makes  a  misstatement  of  any  of  the 
facts  upon  which  he  comments,  he  at  once  negatives  the 
possibility  of  his  comment  being  fair  (<). 

(e)  See  pet  Lord  Blackburn,  7  App.      SociHy,  22  W.  B.  653. 

Ca*.  771  ;  52  L.  J.  Q.  B.  D,  248.  (r)  Lefroy  t.  Bum*idB  (No.  2),  L.  K. 

(;>)  Ritk  Allah  Bty  t.  Wh^hnrd  (Ir.),  1  Ex.  D.  666. 

akA  Uhert,  18  L.  T.  (N.  S.)  615,  [ler  (t)  Vide   Digby   t.   The  Financial 

Cockbum,  L.C.J.  .Ynoi,  Ud.,  1  K.  B.  (1907)  502,  C.  A- 

(f)  StTt»tT.'r%e Licmud  Vietuailer*' 
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Chaptu  XX.      The  law  and  practice  as  to  oostB,  in  actiona  Euid  other 

Iaw  and         proceeding  on  the  civil  side  in  the  High  Court  of  Jastice, 

gMtiM  u  to   ijaya  ijQQQ  materially  altered  by  the  Judicature  Acts,  and  the 

Orders  sod  Bules  of  the  Sapreme  Court  made  in  purBuance 

thereof. 

DiBCTMiaa  of        Subject  to  the  provisions  of  those  Acts,  and  the  Rules  and 

oCoaitisio.  Qjjg^g  aforesaid,  the  costs  of  and  incident  to  all  proceedings 

in  the  Supreme  Court  ....  are  in  the  discretion  of  the 

Court  or  Judge  ....  Provided  that  where  any  action,  cause, 

matter,  or  issue  is  tried  with  a  jury,  the  costs  must  follow  the 

event,  unless  the  judge  hy  whom  such  action,  cause,  matter,  or 

issue  is  tried  shall,  for  good  canae,  otherwise  order  (a). 

By  section  S3  of  the  Judicature  Act,  1875  (as  amended  by 
46  &  47  Yict.  c.  39),  "any  enactment  inconsistent  with  this 
Act,  or  the  principal  Act,"  is  repealed.  It  has  been  held,  that 
the  effect  of  that  section  is,  that  any  prior  enactment  as  to 
costs  which  is  inconsistent  with  the  Judicature  Acts  and  the 
Bules  of  the  Supreme  Court  made  in  pursnance  thereof,  must 
be  taken  to  be  abrogated  (b). 

And  so  in  an  action  of  libel,  in  which  the  jury  found  a 
verdict  for  the  plaintiff  with  nominal  damagea,  and  the  judge 
at  the  trial  refused  to  certify  for  coste ;  it  was  held,  that  the 
plaintiff  was  entitled  to  his  costs  (c).  Costs  follow  the  event, 
regardless  of  the  amount  of  damages,  unless  the  court  or  judge 
orders  to  the  contrary. 

(-.)  K.  S.  C.  1883,  Ord.  LXV.,  r.  I.  (c)  Panaiu  t.  llnling,  2  C.  P.  D. 

(i)  Gamat  V.  Bradley,  3  App,  Cos.       119  ;  46  L.  J.  230. 
956;  JBL.  J.  Q.  B.  D.  191. 
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By  section  49  o£  the  Judicature  Act,  1873,  no  order  made  O"*"'*  ^^■ 
by  the  High  Court  of  JuBtice  or  any  judge  thereof,  by  the  A.pp«t]  u  to 
consent  of  parties,  or  as  to  costs  only,  which  by  law  are  left  to  ™"* 
the  discretioD  of  the  court,  shall  be  subject  to  any  appeal, 
except  by  leave  of  the  court  or  jadga  making  such  order.    It 
haa  been  held  that  this  section  is  directory  only,  and  not 
prohibitory,  so  far  as  relates  to  actions,  &c.,  tried  before  a 
Biugla  judge.    And  where  ao  action  has  been  tried  with  aOra«rd«priT- 
jory,   a  Divisional   Court  has   power   in   its   discretion,  co-^™^^^^' 
ordinate  with  that  of  the  judge  at  the  trial,  to  make  an  order 
to  deprive  a  snccesBfal  party  of  bis  costs.    But  no  court 
should  act  on  that  power  except  on  the  consideration  that 
some  fact  exists,  amounting  to  "good  cause,"  to  induce  the 
court  to  supersede  the  general  presumption  in  favour  of  the 
Buccessful  party  {d). 

"  Good  cause "  embraces  everything  for  which  the  party  is  "Qoodcame," 
responsible  connected  with  the  institntion  or  conduct  of  the  '  "' 
action,  and  calculated  to  occasion  unnecessary  litigation  and 
expense.  An  order  made  by  the  judge  depriving  a  plaintiff  of 
coBts  is  final,  if  made  on  considerations  such  as  those  above 
Btated ;  but  is  subject  to  appeal  if  made  on  grounds  which  do 
not  constitute  good  cause  (e). 

In  exercising  the  jurisdiction  given  by  the  B.  8.  C.  to 
deprive  a  successful  party  of  costs,  on  "  good  cause  "  shown, 
the  judge  may  consider,  not  only  the  plaintiff's  conduct  during 
the  litigation,  but  also  his  conduct  in  connection  with  the 
circumstanceH  which  conduced  to  the  action  being  brought. 
And  although  he  may  dissent  from  the  verdict,  he  must  not 
overrule  tbe  finding  of  the  jury  on  the  facts.  And  so,  in  an 
action  to  recover  damages  for  a  Ubel  contained  in  a  private 
letter,  the  jury  found  a  verdict  for  the  plaintiff,  with  £10 
damages :  and  the  judge,  on  the  application  of  defendant's 
counsel,  and  on  the  ground  that  the  plaintiff's  own  conduct 
had  led  to  the  libel  being  written,  gave  the  plaintiff  judgment 
for  the  damages,  but  without  any  costs:  and  the  judgment 
was  approved  and  upheld  by  the  Court  of  Appeal  (/). 

It  appears,  therefore,  by  the  Judicature  Acts  and  Bules 
above  stated,  and  the  effect  given  to  them  b;  the  decision  of 

(i)  Mytr*  V.  Defriet  and  otheri,  i       Bilttm,  Ibid. 
Ei-D.  176;  48  L.  J.  446  ;  Siddinuy.  (e)  14  App.Cas.26  ;  SSL.  J.Q.  B.B. 

Lawrmee,  Ibid.,  and  see  Bmc»g  T,       305. 
Bell,  4  Q.  B.  D.  95  ;  48  L.  J.  Q.  B.  D. 
161 ;  BrDaki  v.  Jirael,  Ibid. ,-  JVortK  v. 
F.8. 
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[  XX.  the  House  of  Lords  in  the  case  of  Gamett  v.  Bradley  and 
Bubaequent  cases,  that  the  prior  enactments  as  to  costs,  if  not 
expressly  repealed,  are  virtually  so ;  and  the  court  and  judge 
have  now  an  almost  absolute  discretion  aa  to  costs.  But  the 
law,  as  it  was  prior  to  the  Judicature  Acts,  will  still  apply  in 
some  cases,  in  the  absence  of  any  order  to  the  contrary  by  the 
court,  or  judge  at  the  trial. 
c«t«a  andw  By  the  "  County  Courts  Act,  1888  "  (jf),  with  respect  to  any 
OiDrtTA^L  ftction  brought  in  the  High  Court,  which  could  have  been  com- 
Tnenced  in  a  county  court ;  if  in  an  action  founded  on  tort,  the 
plaintiff  recover  a  sum  less  than  SilO,  he  shall  not  be  entitled 
to  any  coats  of  the  action ;  and,  if  he  recover  a  sum  of  £10  or 
upwards,  but  less  than  j£20,  he  shall  not  be  entitled  to  any 
more  costs  than  he  would  have  been  entitled  to  if  the  action 
had  been  brought  in  a  county  court;  unless  in  any  such 
action,  a  judge  of  the  High  Court  certifies  that  there  was 
sufficient  reason  for  bringing  the  action  in  that  court,  or 
nnlesB  the  High  Court,  or  a  judge  thereof  at  Chambers,  shall 
by  order  allow  costs. 

The  corresponding  section  of  the  County  Courts  Act, 
1867  {h)  (since  repealed),  has  been  held  to  apply  to  actions  ot 
slander,  though  they  cannot  be  commenced  in  a  County 
Ck)urt  (t),  and  the  latter  circumstance  is  to  be  taken  into  con- 
sideration by  the  court  or  a  judge  in  exercising  their  discretion 
under  that  section  {k).  And  where,  in  an  action  for  slanderous 
words  uttered  by  the  female  defendant,  commenced  and  tried 
in  a  superior  court,  a  verdict  was  found  for  the  plaintiff  for 
£\0,  and  the  judge  refused  to  certify :  On  an  application  to 
the  court  for  costs,  it  was  held,  that,  assuming  the  section  to 
apply  to  cases  in  which  the  County  Court  had  no  jurisdiction, 
as  the  plaintiff  had  recovered  an  amount  much  beyond  what 
would  have  entitled  him  to  costs  under  the  general  law  applic- 
able to  actions  for  slander,  and  as  he  could  not  have  sued  in 
the  County  Court,  he  ought  to  be  allowed  his  costs  ;  and  the 
rule  was  made  absolute  accordingly  (I). 
Ocwta  where         By  K.  g.  C,  (ni),  when  issues  in  fact  and  law  are  raised 

(g)  51  k  62  Vict.  c.  43,  e.  116,  sub-  Ex,  146. 

B.  2.  (*)  Samptm  v.  Maekay,  10  B.  &  8, 

(A)  30  &  31  Vict.  c.  142,  s.  S  ;  and  694. 

16  &  48  Vict.  o.  67,  a.  4,  both  now  (I)  Gray  t.   Wett  and  im/f,  L.  a 

repealed  by  the  County  Courte  Act,  4  Q.  B.  175  ;  38  L.  J.  Q.  B.  78 ;  JCsnt 

1888.  *.  LkwU,  21  W.  R.  413. 

(0  Bee  SamptoH  t.  JIaekay,  S8  L.  J.  (n>)  Old.  LXV.,  r.  2. 
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upon  a  claim  or  couater-claim,  the  costs  of  the  several  iBSues  CaiUM  ET. 
respectively,  both  in  law  and  fact,  shall,  unless  otherwise 
ordered,  follow  the  event  in).  The  effect  of  this  rale  is,  to  give 
the  court  or  judge  a  discretionary  power  (as  in  rule  1)  over  the 
costs  where  there  are  several  issues.  But,  when  not  otherwise 
ordered,  the  costs  are  to  "  follow  the  event."  In  which  ease, 
where  the  plaintiff  succeeds  on  some  issues  and  the  defendant 
on  others,  the  costs  of  particular  issues  mast  be  taxed  in  favour 
of  the  party  who  has  succeeded  on  them. 

The  term  "  event,"  in  this  rule,  will  be  construed  distribn- 
tively.  And  therefore,  where  by  the  statement  of  claim,  or 
defence,  or  other  pleading,  more  than  one  definite  issue  is 
raised  and  determined  ;  upon  one  of  which  the  plaintiff  obtains 
a  verdict  and  judgment,  and  upon  another  the  defendant 
obtains  the  like,  there  are  two  "  events  "  ;  and  in  the  absence 
of  any  order  to  the  contrary,  the  master  must  tax  the  costs 
accordingly.  There,  may,  however,  be  cases  in  which  the 
issues  raised  at  the  trial  are  so  subordinate  to  the  real  event 
of  the  action,  or  so  indefinite,  that  a  master  might  properly 
say, — "Althongh  there  have  been  many  issues,  there  has 
been  but  one  event."  In  such  cases  a  direction  as  to  the 
costs  should  be  obtained  at  the  trial,  from  the  judge  who 
tries  the  case  (o). 

Where  two  or  more  actions  of  libel  brought  by  one  and  the  Apportianmrnt 
same  person  against  two  or  more  defendants,  have  been  con-  ^i^onib^ 
solidated,  under  the  Law  of  Libel  Amendment  Act,  1888  (p),  -MnBoU-uted. 
the  judge  at  the  trial,  if  he  awards  to  the  plaintiff  the  costs  of 
the  action,  shall  thereupon  make  such  order  as  he  shall  deem 
just  for  the  apportionment  of  such  costs  between  and  against 
such  defendants  [q). 

In  actions  for  words  imputing  unchastity  or  adultery  to  anycosunndsr 
woman  or  girl,  under  the  Slander  of  Women  Act,  1891,  a '^^^^'^';_''' 
plaintiff  cannot  recover  more  costs  than  damages,  unless  the  lS9i. 
judge  certifies  that  there  was  reasonable  ground  for  bringing 
the  action  (r) . 

Where  in  an  action  of  libel  the  cause  was  compromised  after  Compn>miM  by 
notice  of  trial,  by  the  defendant  agreeing  to  apologise  and  pay  ^^i^Se't  to 


(n)  Prior  to  the  Jod.  Act,  1873,  the  («)  Vide  M.jen  v.  Dufrin,  5  Ex.  D. 

mle  was,  that  when  iranes  in  law  and  IS,  and  Ibid,  (on  App.)  184 ;  49  L.  J. 

tact  were  raised,  the    costs   of    the  268. 

several  isaaes  in  law  and  (act  fallowed  (/')  r>I  &  52  Vict.  c.  64,  ■.  6. 

the  flnding  or  jodgment.     Bale  63.  (9)   Vide    HopUy   t.    WiUiamn,    6 

H.  T.  18G3  (now  repealed),  made  under  T.  L.  R.  3. 

the  C.  L.  P.  Act,  1852.  (r)  54  k  65  Vict.  c.  51. 


pay  Coats. 
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Srt-off  for 
danugn,  or 
Carta. 

Oa«la  of  pboto- 
gntphio  copiea 

ol  Kll«eed 


3j  Poreigner, 
Plaintiff,  rosi 
dent  abiixMl. 


the  plaintiff's  coats  aa  between  attorney  and  client,  the  court 
enforced  performance  of  the  agreement  (a).  So  also  in  an 
action  of  slander  (()• 

A  set-off  for  damages  or  costs  between  parties,  may  be 
allowed  notwithstanding  the  solicitor's  lien  for  costs  in  the 
particular  cause  or  matter  in  tvhich  the  set-off  is  sought  (u). 

The  c(ffits  of  inspecting  and  taking  photographic  copies  of 
alleged  libels  must,  in  any  event,  be  home  by  the  party 
requiring  them.  But  the  costs  of  the  rule  to  show  cause  why 
such  inspection  should  not  be  allowed  will,  in  general,  be 
costs  in  the  cause  (x). 

In  any  cause  or  matter  in  which  security  for  costs  is 
required,  the  security  shall  be  of  such  amount,  and  be  given 
at  such  times,  and  in  such  manner  and  form  as  the  court  or  a 
judge  shall  direct(y).  A  plaintiffordinarilyresidentout  of  the 
jnrisdiction  may  be  ordered  to  give  security  for  costs,  though 
he  may  be  temporarily  resident  within  the  iuriadietion  (z). 

When  the  plaintiff  in  an  action  of  libel  is  a  foreigner,  and 
resident  abroad,  the  defendant  may  obtain  an  order  to  compel 
the  plaintiff  to  End  security  for  costs  :  but  in  a  case  in  which 
security  to  the  amount  of  £400  had  been  given,  the  court 
refused  to  increase  it,  notwithstanding  an  affidavit  that  the 
expenses  of  obtaining  the  evidence  of  witnesses  resident  abroad 
would  greatly  exceed  that  sum  (a). 

The  Court  of  Appeal,  under  the  Judicature  Acts,  has  power 
to  make  such  orders  as  to  the  whole  or  any  part  of  the  costs  of 
the  appeal  as  may  be  just  {b).  A  snccessfnl  appellant  will,  as 
a  general  rule,  have  his  costs  ol  the  appeal  (c). 

(»■)  Riley  T.  Jtifriw,  2  B.  A;  A(i.  779. 
(0  Tunlrmv  V.  llriMik,  5  B,  i  Aci. 


(«)  B.  S.  C,  Ord.  LXV.,  r 
(«)  Dareij  v.  I'eiubtHoii, 
(N.  8.)  629. 

(jl)  a.  S,  C,  Ord.  LXV.,  i 


(£)  Ihid.,  r.  6,  A. 

(fl)  Pi.-afli  y.  Lawton,  5  Scott,  418. 

(b)  R.  S.  C,  Ord.  LVIII.,  r.  4. 

(/)  Oiiraia  V.  Wrigki,  15  L.  J.  Cb. 
p.  1,  and  Bee  Gariutt  v.  BradUji,  3 
App.  Cas.  U44  ;  48  L.  J.  Q.  B.  D.  3O0. 
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CHAPTER  XXI. 

INJUNCTIONS  TO  RESTRAIN  LIBELLOUS   PUBLICATIONS. 


To  ratrain  pahliaUlaa  of  auUtei-  iR- 
jHriovt  to  jrropfrtg,  ,fc. 

In  Ihe  rate  of  Trade  C'lrculart,  ^i: 

To  rtttraijt  Slander  of  litle. 

To  ifttrainfaUt  iditeiMiU*  of  a  candi- 
date for  Parliamfnt. 

To  reitraia  tke  pahlicatiim  of  letleri. 


Grouadt  of  Jiirirdiclwn,  and   reconl 

practice  a*  to. 
BetsU  of  aullmrit'iet  ai  to jurttdict'ion. 
Juriidietioa  under  the  Judicature  Aet. 
laterloevtory  injuMtiOHl,  d{0ioiillg  an 

to  framing. 
Ereeptional  eatUion  to  be  toed. 
Ii^unetioK  refuted   mheit    indtetmeid 

the  proper  remedy. 

Thb  jurisdiction  to  restrain,  by  injunction,  the  publication  Cuptir  xn. 
ot  libellous  matter  on  the  ground  of  injury  to  character  and  (j„„^d7of 
reputation,  is  of  recent  assertion  (a) ;  conferred  (it  has  been  jaiiediotion. 
said)  by  certain  repealed  sections  of  the  Common  Law  Procedure 
Act,  1854  (b),  and  by  the  Judicature  Act,  1873.    Indepen- 
dently, however,  of  the  latter  statute,  there  is  no  principle  of 
law  nor  rule  of  equity  upon  which  to  found  such  a  jurisdiction. 
The  ground  upon  which  the  court  is  empowered  to  interfere 
before  trial,  in  the  case  of  a  false  and  injurious  publication,  is 
in  the  protection  ot  property:  and  therefore,  where  a  publica- 
tion  (whether  libellons  or  not)  is  calculated  to  inflict  some 
immediate  wrongful  and  substantial  injury  to  the  property  or 
manufactures  of  the  plaintiff,  it  may  be  restrained  by  inter- 
locutory injunction. 

The  court  may,  therefore,  restrain  a  publication  on  the 
ground  that  it  is  injurious  to  property,  but  not  on  the  ground 
that  it  is  a  libel.  Whether  libel  or  not  the  court  has  no  juris 
diction  to  determine ;  nor  whether,  if  conditionally  privileged, 
it  was  published  maliciously ;  as  those  are  questions  of  fact  to 
be  found  by  a  jury. 

It  has,  however,  been  the  practice  of  late  years  for  the  High  fieeeut  ptmUm 
Court  of  Justice  in  ordinary  actions  of  defamation,  to  issue  an 
injunction  either  before  or  after  trial,  to  restrain  the  publica- 
tion of  libels,  though  not  falling  within  the  rule  above  stated ; 
on  the  ground,  merely  of  their  tendency  to  the  injory  of 
character  and  reputation :  bat  even  such  is  a  questionable 

(d)  (1882)  Quart:  Bill  Ointelidattd      SOI  ;  61  L.  J.  S74. 
OuU  Jlining  Co.  v.  Beall,  20  Ch.  D.  {b)  8«ca.  79,  81,  and  S3. 
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CBipnaXxr.  juriBdietion,  not  only  ae  reg&rds  the  alleged  statutory  power, 
bat  as  being  in  direct  conflict  with  the  current  of  previous 
judicial  authority. 

The  Court  of  Chancery,  as  it  existed  prior  to  the  Judicature 
Act,  167S,  had  no  jurisdiction  to  interfere  by  injunction  to  stay 
the  publication  of  a  libel,  as  such ;  for  it  was  said  by  high 
authority — "  The  publication  of  a  libel  is  a  crime  ;  and  the 
Court  of  Chancery  has  no  juriediction  to  prevent  the  commis- 
sion of  crimes"  (c).  And  therefore,  whether  it  was  a  libel 
against  the  public,  or  of  any  private  person,  the  only  remedy 
was  to  proceed  at  law ;  the  Court  of  Chaocery  had  no  cogniz- 
ance of  it;  unless  it  was  a  contempt  of  that  court  by  being  an 
abuse  of  its  proceedings  (d) ;  or,  unless  it  was  destructive  of, 
or  injurious  to,  the  property  of  another  {e).  So  also  it  was 
held,  that  the  Court  of  Chancery  had  no  jurisdiction  to  restrain 
the  pablication  of  a  letter,  as  being  painful  to  the  feelings  of 
the  writer  (/).  Nor  of  a  work  tending  to  impugn  the  doctrines 
of  the  holy  Scriptures  (^),  nor  of  a  work  of  a  blasphemous, 
obscene,  or  immoral  nature  (k),  such  publications  being 
properly  the  subject  of  mdictment. 

And  where  an  application  was  made  on  behalf  of  the  trustees 
of  s  building  society  and  deposit  bank,  for  an  interlocutory 
injunction  to  restrain  the  publication  and  sale  by  the  defendant 
of  a  book  containing  paragraphs  alleged  to  be  untrue  and 
libellous,  impugning  the  balance-sheets  of  the  society  and  the 
calculations  on  which  they  were  based,  and,  as  alleged,  likely  to 
affect  the  credit  and  stability  of  the  society ;  the  application 
was  refused  (0> 

It  has,  however,  been  ruled,  that  although  the  Court  has  no 
jurisdiction  to  prevent  the  commission  of  acts  on  the  ground 
that  they  are  criminal,  yet  the  Court  may  restrain  such  as  tend 
to  the  destruction  or  to  the  deterioration  of  the  value  of 
property;  notwithstanding  that  they  are  also  ol  s  criminal 
nature,  and  punishable  as  a  statutable  offence  (k).  And  the 
same  learned  judge  also  ruled  in  a  subsequent  case,  that  a 

(o)  28wflnst.413,perLordEIdoii,C.  7  Ves.  1  ;  Suuebegv.  Slierwoiid,'itieT. 

{d)  Sue  per  LonI  Chancellor  Hard-  439  ;  StoekdaU  v.  OnialiyH,  a  1).  &  C. 

wicke,  2  Atk;ii«,  469.  179. 

{*■)  Clark  V.  Freeman,  11  Beav.  112  ;  (i)  Mnlkent  t.  Wai-d,  L.  R.  13  Eq. 

17  L.  J.  Ch.  U2 ;  BDd  ride  Martin  v.  619  :  41  L.  J.  Ch.  464,  per  Wickeiis, 

Wnght,6ii\m.29T;  SfeUy  y.Fiiher,  V.-C. ;    see   Hill  v.  Hai-t-Darit,    i\ 

11  Sim,  B81,  per  Lord  Cotlenham,  C.  Ch.  D.  768  ;  61  L.  J.  845,  per  Kaj,  J. 

(/)  ffMT.JVi(<;Anr<I,a;iwanat.413.  (J)  The  Sjmayliead  SjiiHHiag  tb.T. 

{g)LawrMi!ev.Siiiil!i,  1  Jacob,  471.  1/iley,  L.  R.6  Eq.  TiSI  ;  37  L.  J.  H8», 

(A)  Ibid.,  and  «ee  tVahvt  v.  Walker,  per  MaliuB,  V.-C. 
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coart  of  equity  has  jarisdiction  to  restrain  the  publication  of  CgAfTMXXi. 
any  letter,  advertisement  or  other  document  tending  to  the 
deBtruetion  of  property,  whether  consisting  of  money  or  of 
professional  reputation  by  which  property  is  acquired :  and 
accordingly,  an  injunction  was  granted  restraining  the  pub- 
Ucation  of  libellous  advertisements  reflecting  on  the  reputation 
and  mercantile  credit  of  the  plaintiff  {I).  But  in  a  subsequent 
case  before  the  full  Court  of  Appeal  (m),  both  thoee  decisions 
were  expressly  overruled,  as  being  at  variance  with  the  settled 
practice  and  principles  of  the  Court  of  Chancery ;  and  it  wae 
held,  that  the  court  had  no  jurisdiction  to  restrain  the  pub- 
lication of  a  libel,  as  such,  even  if  it  be  inj  urioue  to  property  (n). 
In  that  case  the  defendant  had  published  a  pamphlet  entitled 
"  Solvent  Life  Offices  and  others,  or  What  becomes  of  Ten 
Millions  a  Year."  It  was  alleged  that  the  pamphlet  contained 
statements  injurious  to  the  plaintiff  company's  credit  and 
reputation,  and  tended  greatly  to  damage  their  business  and 
diminish  their  profits.  The  plaintiffs  applied  for  an  injunction, 
which  was  refused  by  Hall,  V.-C. :  and  on  appeal,  the  decision 
of  that  learned  judge  was  upheld;  Lord  Cairns,  C,  observing 
in  the  course  of  his  judgment,  that  the  comments  and  expres- 
sions contained  in  the  pamphlet  either  amounted  to  a  libel  or 
they  did  not :  that  if  not  libellous  they  were  lawful :  and  if 
libellous  it  was  only  because  they  were  so  that  the  court  was 
asked  to  restrain  them :  that  not  only  was  there  no  authority 
for  such  an  application,  but  on  the  contrary,  it  was  clear  from 
the  authorities  cited,  that  the  Court  of  Chancery  had  no 
jurisdiction  to  restrain  the  publication  of  a  libel  because  it  was 
a  libel ;  that  there  were  publications  which  the  court  would 
restrain  where  there  was  a  foundation  for  the  jurisdiction,  and 
in  such  cases  they  would  not  be  restrained  the  less  because 
they  happened  also  to  be  libellous ;  and  James  and  Mellish, 
L.JJ.,  expressed  their  entire  concurrence  in  the  judgment  of 
the  Lord  Chancellor  (o). 

It  appears,  therefore,  that  (independently  of  the  statutes  Bmait  of 
cited)  ip),  both  upon  principle  and  authority,  the  jurisdiction  to  juriKikUo. 
rests  on  injury  to  property,   such   injury  being  actual   or 

(0  i)iRmT.//i>We«,L.E.7Bq.488;  Ch.  192. 

IT  W.  R.  482.    See  Ctorer  t.  Roydvn,  (o)  Ibid.;  and  see  per  Lord  Comp- 

*3  L.  J.  Cb.  96B  ;  L.  K.  IT  Eq.  190.  bell,  C,  Ilig  Enptrer  of  AuHria  y, 

(Ri)  Cainu,  C,  Junes  and  Mellisb,  i)ay  and  another,  3  De  O.  F.  &  J.  238  ; 

LJJ.  30  L.  J.  Ch.  690,  706. 

(fl)  The  Prudential  Airurance  Oi.  {p)  C.  L.  P,  Act,  1854,  and  Jiidi<»- 

r.  Kmtt,  L.  B.   10  Ch.  142  ;  41  h.  3.  tore  Act,  1873. 
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CmmtoXXI.  proBpective :  bat  where  the  injury  complained  of  is  that  of 
defamation  of  character  only,  there  is  no  principle  of  taw  nor 
rule  of  equity  conferring  jurisdiction  to  restrain  it  by  injunc- 
tion.    Where,  however,  the  publication  is,  or  would  be  it 
persiBtfld  in,  injurious  to  property,  or  if  it  amounts  to  a 
contempt  of   Court,  it  may  be  restrained  by  interlocutory 
injunction ;  and  not  the  less  so  because  it  is  also  libellous. 
Jaiitdiotion         It  was,  however,  held  by  the  Court  of  Appeal  (j)  that  the 
Jsdiistara       High  Court  of  Justice  has  power  to  restraiD  by  interlocutory 
An.  injunction,  the  publication  of  a  libel,  however  "  atrocious  "  it 

may  be  (r).  A  jurisdiction  said  by  Jessel,  M.B.,  to  have  been 
conferred  on  the  Common  law  courts  by  the  Common  Law 
Procedure  Act,  1864  {«).  That  by  the  Judicature  Act,  1873, 
all  jurisdiction  which  was  vested  in  any  of  the  courts  therein 
mentioned  (including  the  Common  law  courts)  was  transferred 
to  the  High  Coart  of  Justice,  of  which  the  Chancery  Division 
forms  part:  and  that  by  section  25,  sub-sec.  8,  an  injunction 
may  be  granted  by  an  interlocutory  order  of  the  court,  in  all 
cases  in  which  it  shall  appear  to  the  court  to  be  "  just  or 
convenient"  that  such  order  should  be  made.  "  That  being 
BO  "  (continues  the  learned  judge),  "in  my  opinion,  having 

(7)    Jessel,    H.R.,    Baggallay    aod  the  power  thereby  couleired  upon  the 

Liudley,  LJJ.  Commoa    Law    Conrts,    of   grajitiog 

(r)  Qaarlz  HiU  G>»tolidat«d  Oold  JDJunctioDa,  shoald  be  exercised  apon 

JUnijig  Cu.  T,  Beall,  20  Ch.  D.  BOl  ;  the  same  principles  as  those  hitherto 

61  L.  J.  874.  adopted  by  Courts  of  Equity.     And, 

(i)  Sees.  79,  81,  and  82  (repealed  by  as  already  shona  (*),  such  Courts  had 

46  &  47  Vict.  c.  49).    The  object  of  no  juriBdiction   to  issue  injunctions, 

these  sections  of  the  C.  L.  1'.  Act  was,  interlocutory  or  otherwise,  to  restrain 

to  facilitate  the  procedure  of  theCom-  the  publicatiou  of  libeln.    And,accord- 

moD  Law  Courts  where,  prior  to  that  inglj,  during  the  twenty yeaiB  ormore 

Act,  in  eonie  cnee»,  both  of  public  as  in  which  the  C.  L.  P.  Act  was  in  full 

well  as  private  wrongs,  it  was  neces-  operation,  by  and  before  the  Judges 

saryin  order  to  obtain  complete  relief,  who  were,  in  fact,  the  ftKiDers  of  it, 

to  have  recourse  to  a  Court  of  Equity  :  sitting  day  by  day  administering  the 

■othatwheiepreviously  to  the  C.  L.  P.  law  and  procedure  under  II,  not  a 

Act,  a  Court  of  Equity  would   have  single  case  i?  to  be  found  in  the  books 

granted   an    injunction,    a  Court  of  nor  in  the  Records  of  tha  Court,  of  the 

Common  Law  was  thereby  empowered  granting  of  an  injunction  to  restrain 

t«  do  so.    'l*he  object  of  the  statute  the  publication  of  a  libel.    There  are 

was  not  to  alter  the  law  or  the  prin-  indeed  reports  of  cases,  the  judgments 

ciplea  npon  which  prior  to  that  statute,  In  which  go  far  to  negatiye  the  idea  of 

injanctloDS  had  been   granted.    And  any  such  extension  of  jurisdiction  by 

as  to  the  construction  put  upon  those  the  C.  L.  P.  Act,  beyond  that  possessed 

sections  of  the  C.  L.  F.  Act,  it  appears  by  the  Courts  of  Equity.     Vide  GiUimt 

from  various  decisions  of  the  judges,  *.  Sgme;  24  L.  J.  C.  P.  18 ;  Beiuon  t. 

after  it  came  into  operation,  that  the  PomH,  8  E.  &:  B.  2S5 ;  2S  L.  J.  Q.  £. 

intention  of  the  legislature  was,  that  274. 

(')  Sujmi,  pp.  326,  327. 
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regard  to  these  two  Acts  of  Parliament,  I  have  iinitmi(erfCHipT«iiXX[. 
power  to  grant  aa  injunction  in  any  case  when  it  would  be 
right  or  just  to  do  so,  according  to  settled  legal  reasons  or  on 
any  legal  settled  principle "  (t).  That  "in  the  case  ot  an 
atrociont  libel  wholly  unjustified,  and  inflicting  serious  injury 
on  the  plaintiff,  it  would  be  quite  proper  to  restrain  the 
further  publication  of  it  "  (u). 

In  a  subsequent  case,  an  injunction  to  restrain  the  publiea-  inteiiocnMry 
tion  in  a  newspaper,  of  future  articles,  &c.,  reflecting  unfavour-  ub^^diffic^ty 
ably  on  a  company,  was  refused  on  the  ground  of  the  difficulty  "  to  fmning- 
of  so  framing  an  injunction  as  not  to  include  matters  other 
than  those  which  might  be  libellous ;  and  because,  if  granted 
in  terms  to  restrain  what  was  libellous,  the  question  of  libel 
or  no  libel  would  have  to  be  tried  in  a  very  unsatisfactory  way 
on  motion  to  commit  (x).  And  Cotton,  L.J.,  in  the  course  of 
his  judgment,  observed — "  It  would  be  very  dangerous  to 
grant  an  interlocutory  injunction  with  reference  to  future 
publication,  unless  we  could  lay  down  definitely  some  line,  the 
crossing  of  which  would  of  necessity  make  the  publication 
libellous."  That  "  it  would  he  very  unadvlsable  to  grant  any 
injunction  which  would  restrain  the  fair  discussion  in  the 
newspapers  of  matters  of  importance,  like  that  of  the  probable 
Buccess  or  failure  of  a  public  company  "  (y). 

"  To  justify  the  court  in  granting  an  interim  injunction  it  Daabttat 
must  come  to  a  decision  upon  the  question  of  libel  or  no  libei,  "'l^^^^^ 
before  the  jury  have  decided  whether  it  is  a  Ubel  or  not. 

(()   Vidf  Seddoui  v,  Beddaw,  9  Ch.  junction  would  therefore  be  contrary 

D.  92;  47  L.  J.  590,  per  Jessel,  M.R.  to   the    "established    priociples   nni] 

(«)  Qvariz  Hill,  ^c.   Oold  Mining  practice  of  the  courts"  :  moreover,  in 

Co.   T.  Stall,    tu/ira.     Note. — It    in  the  case  of  a  newspaper,  it  would  be 

humbly  Bnhmitted  that  the  (granting  pnttiog  a  restraint  upon    the    presx 

of   an  iniunctioQ  l>eCore  trial,  to  re-  that  would  be  contrary  to  law  ;  and 

strain    the    publication   (in  a  news-  In  the  case  suggested  by  the  learned 

paper)  of  on  alleged  libel,  cannot  be  judge,  of  "an  atrocious   libel  "  ;   an 

either  "just  or  <x>DTenteDt "  ;  on  the  injunction  would  be  an  inappropriate 

contrary  it  would  be  prejudging  tbe  remedy  ;   more  prompt  and  eSeclife 

case  in  a  manner  that  ie  contrary  to  procedure   being  provided  for  such  a 

law ;  for  the  qoestioD  of  libel  or  no  case  In  the  criminal  courts, 
libel  is  for  the  JU17,  not  the  Court;  {x)  Lirerpool Smuekiild Storei Atiui- 

KoA  BO  also   the  question  of  malice,  ciatioK  t.  SmUh,  37  Ch.  D.  170;  S7 

irheie  maUce   is  exsential  to  Bustsin  L.  J.  S5- 

tbe  action  :  and,  admitting  the  pnbll-  (y)  Ibid.,  37  Ch.  D.  ISO ;  67  L.  J. 

CMtion  to  be   injurious  to  character,  91  ;  and  see  Xiigut  Steaia»hip  Co.  v. 

yet    ir  It  be  true    the  action  mn«t  MeGregnr  ^  Co.,  16  Q.  B.  D.  476 ;  61 

tail,  for  such  a  defence,  if  established  L.  J.  640 ;   Arm^mag  and  othert  t. 

to   tbe  satisfaction  of  the  jury,  Is  a  Armit  and  other;  2  Times  L.  R.  8S7, 

complete  answer  to  an  action  of  libeL  per  Lord  Coleridge,   CJ.,  and   Den- 

Tbe  granting  of  on  Interlocntcry  in-  man,  J. 
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S^i-  Therefore  the  jntisdictioa  ib  of  a  '  delicate  nature ' ;  and  ought 
only  to  be  exercised  in  the  clearest  cases,  where  any  jury  would 
say  that  the  matter  complained  of  was  libellous,  and  where,  if 
the  jury  did  not  so  find,  the  court  would  set  aside  the  verdict 
as  unrensonnble  "  {z). 

«1  And  it  was  stated  by  Lord  (Coleridge,  C.J.,  in  delivering  the 
judgment  of  the  Court  of  Appeal,  in  another  case,  that  the 
court  has  juriediction  to  restrain  by  injunction,  and  even  by  an 
interlocutory  injunction,  the  publication  of  a  libel :  but  that 
the  exercise  of  the  jurisdiction  is  discretionary,  and  such  as 
to  require  "  exceptional  caution  in  the  uae  of  it " ;  particularly 
in  the  case  of  an  interlocutory  injunction:  and  his  Lordship 
expressed  his  approval  of  and  desire  to  adopt  as  his  own  the 
language  of  Lord  Esher,  M.B.,  in  the  above  case  of  CovUon  v. 
Covlson :  that  the  subject-matter  of  an  action  for  defamation 
is  so  special  as  to  require  "  exceptional  caution  "  in  exercising 
the  jurisdiction ;  and  further,  that  it  would  be  wiser  in  the 
case  then  before  the  court,  "  as  it  generally  and  in  all  but 
exceptional  cases  must  be,  to  abstain  from  interference  until 
the  trial  and  determination  of  the  plea  of  justification"  (o). 
And  moreover,  tliat  an  interlocutory  injunction  should  not  be 
granted  when  the  defendant  states  upon  oath  that  be  will  be 
able  to  justify  the  libel,  and  the  court  is  not  satisfied  that  he 
may  not  be  able  to  do  so.  Nor  where  there  is  a  conflict  of 
testimony  as  to  the  truth  of  the  alleged  libel ;  nor  a  fortimi, 
where  it  appears  by  affidavits,  that  the  plaintiff  himself  was 
privy  to  the  publication ;  or  that  he  encouraged,  acquiesced  in, 
or  in  any  way  assented  to  it  {b). 

Nor,  indeed,  in  any  case  unless  the  court  can  see  that  there 
is  such  immediate  and  pressing  injury  to  person  or  to  property, 
threatened  by  the  defendant,  as  to  make  it  desirable  or  right 
that  an  interlocutory  injunction  should  be  granted  (c).  And 
therefore,  where  the  defendant,  after  verdict  and  judgment 
against  him  for  libel,  with  heavy  damages,  continued  persis- 
tently to  publish  repetitions  of  the  libel,  containing  charges 
against  the  plaintiff  of  fraud,  perjury  and  conspiracy ;  the  court 
^in  a  subsequent  action)  refused  to  grant  an  injunction;  and  left 
the  plaintiff  to  his  more  appropriate  remedy  by  indictment  (d). 


{:)  CiivUim  T.  CovUvn,  3  Times  L  R. 
846,  |)er  Loril  Gsher,  H.K. 

(a)  BoHWi-d  V.  Pen-yuian  (18111),  2 
Ch.  269,  28t;  60  L.  J.  617, 

(h)  ilomun  t.  7^uaudt  (IB91),  1 
Q.  B.  671,  694,  6»7  ;  63  L.  J.  4S4. 


(c)  SalomoHiv.  XnlghH_lS9l),2Cb. 
294  ;  60  L.  J.  743 ;  Zee  v.  Glbbing', 
67  L.  T.  263. 

(rf)  Hid.;  and  n'ifa  The  Lam 
Maga:itie,  vol.  22,  p.  63. 
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And  where  the  plaintiff  sued,  in  the  Chancery  Divison,  the  Chu-mb  xu. 
editor,  proprietor  and  publisher  of  a  newspaper,  in  an  action  Aotjons  oi 
of  libel,  and  claimed  an  interlocutory  injunction,  the  oourt  }j^^  "jj'^'.^  *» 
refused  to  entertain  the  application ;  and  said  the  action  chsDocry 
ou^t    to  be  forthwith  transferred  to  the  Queen's  Bench '^™'''°- 
Divisioa  (e). 

PuUicatiojiB  injurioui  to  property. — The  iuriadiction  to  grant  To  mtiBin  tlie 
.    .  .  ..,11..-  .1,        ...  .     publication 

injanctions  to  restrain  the  publication  of  matter  injurions  to  ^t  m&tur 
property,   trade    and    manufactures,  stands    on  a  different  '^""^  *° 
footing.    The  court  will,  in  its  discretion,  in  a  proper  case,  tnuJe,  manu- 
grant  an  injunction  either  on  interlocutory  application,  or  at  '^"'^  '^• 
the  hearing  of  the  action,  restraining  the  defendant  from  slan- 
dering the  title  of  the  plaintiffs  to,  and  publishing  a  libel  upon, 
a  commodity  of  their  manufacture  or  invention  (/).     So  too, 
an  injunction  was  granted  restraining  the  circulation  of  a 
trade-letter  which  imputed  that  the  plaintiff's  goods  were 
spurious ;  and  it  was  held  to  be  unnecessary  to  prove  actual 
damage!^).    But  in  the  case  of  what  is  termed  "a  trade 
libel,"  whether  the  remedy  sought  be  injunction  or  damages, 
an    actionable    wrong  must  be  shown,  as  well  as  special 
damage  (k). 

Where  the  injury  was  shown  to  be  of  a  threatening  and  con- 
tinuing character,  injurious  to  the  tnide  and  manufactures  of 
the  plaintiff;  and  the  publication  one  which,  in  the  opinion 
of  the  court,  it  should  immediately  restrain  ;  an  interlocutory 
injunction  was  granted  before  delivery  of  the  statement  of 
claim  (i).  But  where  there  is  a  subsisting  contract  between 
the  plaintiff  and  the  defendant  as  to  a  certain  manufacture, 
and  the  defendant  in  pursuance  thereof,  bondjide  issues  a  trade 
circular,  an  interim  injunction  will  not  be  granted  to  restrain 
it,  unless  it  is  in  violation  of  the  contract ;  however  much  the 
balance  of  convenience  may  be  in  favour  of  granting  it  (k). 

And  it  has  been  held,  that  in  the  case  of  libellous  placards  Inula  XJaioa 
and  other  defamatory  pnblications  by  Trade  Union  Societies,  ^"  "*  '""'' 
where  the  object  is  to  intimidate  workmen,  to  defame  employers 

(<•)   Plamhly     v.     Ferryman     and  (189S).  App.   Cas.   154 ;  64   L.  J.  Ch. 

Bthrri,  W.  N.  (1891),  p.  64.  308  (H.  L.),  and  Bee  Wettern  Giuntieii 

(/)    Tkorley'i   CattU  I\'od   Co.   t.  .Vanure     Co.     t.     iaiew     Clininical 

3/atMM,  6  Ch.  D.  582  ;  46  L.  J.  713,  Maxure  O:,  supra,  p.  83. 

per  Malias.  V.-C,  affirmed  on  appeal,  (i)  PuneK  v.  Boi/d  and  alhert,  L.  B. 

U  Ch.  D.  763.  (Ir.),  16  Q.  B.  D.  476. 

(f)  Thomai  y.  Williaiiu,  14  Ch.  D.  (t)  SoeiHi  Anonym  det  JAiitu/ae- 

864 ;  49  L.  J.  606,  per  Fry,  J.  ■  turei  dt  aiaem*  v.  lUghman't  PaUiU, 

(ft)  While  {App.)  V.  mm*  (itwy-J  ^e.,  Cb.,  25  Ch.  D.  1 ;  63  L.  J.  1. 
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CHAfTiKXXi.  and  provoke  disaiTection ;  or  to  foster  diBcontent  and  encourage 
hostility  against  employerB  ;  the  court  will,  in  its  discretion, 
grant  an  interlocutory  injunction  {Q. 
Id  tbe  cow  An  injunction  was  granted  restraining  the  publication  of  a 

CircniBn.  trade  circular,  by  a  rival  manufacturer  (containing  untrue 
statements  as  to  tbe  effect  of  a  judgment  in  an  action  between 
such  rival  manufacturers)  on  the  ground  that  it  was  a  publi- 
cation injurious  to  the  plaintiff's  bu8ineas(M0.  Bat  a  mere 
puffing  advertisement,  stating  that  the  advertiser's  goods  are 
better  than  those  of  any  other  manufacturer,  affords  no  ground 
for  an  action,  nor  for  an  injunction  (n). 

No  trader  is,  however,  entitled  to  pass  off  his  own  goods  as 
those  of  another  trader,  by  selling  tbem  under  a  name  that  is 
likely  to  deceive  purchasers  (o). 

The  court  refused  an  injunction  to  restrain  the  publication, 
amongst  shareholders,  of  a  circular,  though  containing  very 
disparaging  statements  and  comments  on  a  mining  company 
then  recently  floated ;  there  being  no  proof  that  the  statements 
were  untrue,  nor  of  any  intention  on  the  part  of  tbe  defendant 
to  continue  the  publication  of  tbe  circular,  and  the  same  being 
also  pj-imiifade  privileged  (j>).  Butan  injunction  was  granted 
to  restrain  the  publication  in  a  weekly  serial  termed  "  The 
Money  Maker,"  of  a  statement  to  the  effect  that  the  plaintiffs' 
bank  was  in  liquidation  (q). 

It  has  been  held  that  the  principles  upon  which  the  publica- 
tion in  writing  of  matter  injuriously  affecting  the  property  or 
trade  of  the  plaintiff  may  be  restramed,  apply  also  in  the  case 
of  verbal  statements;  and  that  an  injunction  may  be  granted 
to  restrain  oral  defamation,  where  it  affects  parties  in  their 
property,  trade  or  business.  But  that  the  jurisdiction  in  such 
cases  must  be  exercised  with  great  caution.    And  so  where 


Circular  dii- 
CoiDiiaDj. 


joHODily 

affecting 
property. 


(0  Vide  Ftnk  v.  The  Federation  ••} 
Traden  and  Labtmr  VniifHt,  ^'c,  67 
T,.  T.  25R  ;  7h^Uijie  ^  &>ki  v.  Me 
Londi  n  Jivilding  Tradet  Federalion, 
72  L.  T.  U2  ;  CUlaid  and  aHolher  i. 
X/ariiall  a«d  auMer  (1892),  I  Ch. 
.",71  ;  ei  L.  J.  268  ;  A'ttctiiH  T.  Amal- 
gamated Ifviiiciani'  Vhiiih  (IS!)6),  cor. 
VhMj,  J.,  12  Timts  L.  R  62S. 

(m)  J/aifieard  J^  Co.  v.  Haj/icard  J^ 
time,  S4  Cb.  U.  1U8  ;  TiR  L.  J.  287; 
AKderiuH  T.  Liebig't,  ^a.,  Co.,  it,  L.  T. 
71)7 ;  Lkhig'i,  iff.,  Co.  t,  Andm-ion,  55 
I„  T.  206,  cor.  Chitty,  J. 

(b)  White  {App.)  &TiA  Melliii{Reiiii.) 


(isas),  A|ip.  Can.  loi  [  64  L.  J.  Ch.  D. 
308  (.H.  L,) ;  J/Mbbuek  v.  iniiiiaoK 
and  iitherf,  <:.  A.  (18a9),  1  Q.  B.  86. 

(o)  Heddau:ay  an/i  othert  (J/i/m.) 
and  BaHham  and  otheri  {lUtjM.') 
(18%),  App.  Vas.  laS. 

(;;)  Qi-art:  I/ill,  ^c,  Sold  Jaiainj 
Oi.  T.  Seall.rBpTv.  And  rideSuritett 
T.  Tate,  45  I-.  T.  T4S,  W.  H.  (18S2). 
p.  8 ;  P,n,Ult  V.  Cbatlo,  Windtt,  aitd 
am*hei;  W.  N.  (1887),  192,  230. 

(;)  Per  North,  J.,  ZokA-h  and 
yoH/iera  Bank  t.  y«waet  (1899),  16 
T.  L.  B.  76. 
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the  defendant,  who  had  been  dismissed  by  the  plaintiff  com-  Chimik  kxi. 
panj,  in  whose  employment  he  had  been  as  agent ;  after  his 
dismissal  made  slanderous  statements  to  the  company's 
coBtomerB  as  to  the  solvency  of  the  company,  and  otherwise 
reflecting  on  their  trade  and  business :  it  was  held,  that  snch 
statements,  though  merely  oral,  might  be  restrained  by 
injunction  (r). 

And  an  injunction  may  be  granted  in  a  proper  case,  in  an  To  natruD 
action  for  slander  of  title,  whether  to  real  or  personal  pro-  ^"^"^ "' 
perty  (s).  But  there  is  no  property  in  the  navie  given  to  an 
estate,  or  a  house :  consequently  an  injunction  will  not  be 
granted  to  restrain  an  adjoining  proprietor  from  giving  the 
same  name  to  his  house  and  premises  as  that  given  to  his 
neighbour's  (<)■ 

But  an  injunction  may  be  granted  to  restrain  the  anautbor-  To  nunia 
ised  nse  of  a  man's  name;  if  it  be  proved  that  such  user  has  ^°„,„-^ 
caused  him  injury  to  his  property,  business  or  profession,  »»»'•■ 
although  such  user  be  neither  libellous  nor  defamatory  (u). 

By  the  Patents,  Designs  and  Trade  Marks  Act,  1883  (:r),  Sutatory 
where  any  persoD  claiming  to  be  the  patentee  of  an  invention,  ^^in' 
by  circulars,  advertisements,  or  otherwise,  threatens  any  other  KToundiacB 
person  with  any  legal  proceedings  or  liability  in  respect  of  any  pataat  rigbu 
alleged  manufacture,  use,  sale,  or  purchase  of  the  invention, 
any  person  aggrieved  thereby  may  bring  an  acticm,  and  obtain 
an  injunction  against  the  continuance  of  such  threats,  and 
may  recover  such  damage  (if  any)  as  may  have  been  sustained 
thereby ;  if  the  alleged  manufacture,  iio.,  to  which  the  threats 
related,  was  not  in  fact  an  infringement  of  any  legal  rights  of 
the  person  making  such  threats :     But  the  section  is  not  to 
apply  if  the  person  making  such  threats,  with  due  diligence 
commences  and  prosecutes  an  action  for  infringement  of  his 
patent  (jr). 

The  "  threats  "  referred  to  in  the  section  above  stated  include 
threats  by  private  or  solicitor's  letter,  to  the  person  charged 
with  infringement  (z).    And  the  "  threat "  mnst  relate tosome 

(O  B0rituinnZo<isT.BeaH,26Ch.V,  Parli  Hotel  »^.  (1900),W.  N.  61. 

306  ;  G3  L.  J.  1I2B  ;  fl2  W.  B.  99i,  (x)  46  4;  *T  Vict.  c.  C7,  b.  33, 

C»)  Sttpra,  tit.  "  Slander  of  Title,"  (y)  Barney  v,  Un'Ufd  TiUphone  Co., 

p.   67,  Frtre  T.    Vidler,    and   p.    65,  28  Ch.  D.  384 ;    Walker  -t.  Clarie,  66 

ZMlie  T.  Care.  L.  J.  Ch.  D.  239. 

(0  itoy  ».  Sraamrigg,  10  Cb.  D.  (i)  Driffield,  ^c.  Litueed  Cake  Of. 

294  ;  4B  L.  J.  173,  and  npra,  p.  54.  t.  Walerlw  MUl>  Cake  Co.,  31  Ch.  D. 

(u)  DockreU  t.  Dovgal  (1899),  80  638  ;  66  L.  J.  991. 
L.  T.  K.  666 ;  Sateker  t.  Stmrjield 
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CHApn*  XXI.  intriDgement  in  tbe  past,  and  not  to  a  euggeeted  inftiDgement 
""  in  the  future  («). 

On  an  application  under  the  statute,  for  an  interlocutory 
injunction,  it  is  the  duty  of  the  applicant  to  make  out  a  pr'und 
facie  case  as  to  the  infringement,  and  (if  he  raises  it)  as  to  the 
validity  of  the  patent  {b). 

Injunctions  have  been  granted  to  restrain  threatened  con- 
tempts of  court,  aB  by  the  publication  of  circulars  by  parties 
to  actions,  containing  a  reprint  of  the  statement  of  claim  or 
other  pleadings  in  the  action,  with  comment<i  thereon  abusive 
of  the  other  aide  (c).  So  also  to  restrain  a  preacher  who  had 
advertised  his  intention  of  preaching  a  sermon  on  the  subject- 
matter  of  a  pending  action  {d). 

Biatatorr  Under  the  Corrupt  and  Illegal  Practices  Prevention  Act, 

ra^ln'wi^  1895  (f),  statutory  power  is  conferred  upon  the  High  Court 
itu«meiitaof  of  Justice  to  restrain,  by  interim  or  perpetual  injunction, 
^^^)^jJ|iJ|i^ '"'  the  repetition  of  any  false  statement  of  fact  in  relation  to 
the  personal  character  or  conduct  of  a  candidate  at  a  par- 
liamentary election :  and  tor  the  purpose  of  granting  an 
interim  injunction,  prima  Jade  proof  of  the  falsity  of  the 
statement  shall  he  sufficient  (/). 

To  rratninUie  ^  persoQ  who  writes  a  letter  to  another,  does  not  thereby 
publication  of  give  him  the  right  to  publish  its  contents  to  the  world.  The 
writer  has  a  tight  to  control  the  act  of  publication ;  and  is  en- 
titled to  an  injunction  to  restrain  the  unauthorised  publication, 
whether  it  he  for  profit  or  otherwise  ig).  It  is  not  because  the 
letters  are  written  "  in  confidence,"  or  because  the  publication 
of  them  may"wound  the  feelings  of  the  writer"  that  the  juris- 
diction of  the  court  in  cases  of  the  sort  is  founded  {h).  The 
property  in  letters  remains  in  the  person  to  whom  they  are 
sent;  but  the  writer  has  this  kind  of  property  in  them,  that 
he  has  a  right  to  restrain  the  publication  of  their  contents  : 
and  the  right  descends  to  the  legal  personal  representatives  of 
the  writer  (i). 


(a)  CItttllendfr  v.  Boylf,  38  Ch.  D. 
425 ;  6tl  L.  J,  a95  ;  Jnhntim  V.  Mge 
(I892),.aCh.  I  ;  61  L.J.  2r>2. 

(i)  CkalUad^  V.  RoyU,  lupru. 

(c)  Kiteat  V.  Sl,an>,  32  L.  J.  Ch.  D. 
134 ;  Jioiedm  t.  ItiuteU,  46  L,  J. 
Ch.  D.  414. 

(4)  MacMt  y.  ammiuiontri  of 
Heme  Bay,  24  W.  R.  845  ;  and  ride 
itifra,  "  ConWmpt  o(  Court," 


(*)  68  4:39  Vict,  c.  40,  8.  3. 
.  (/)  And  ece  Hayley  v.  Jidomnit 
and  othert,  11  Times  L.  R.  587. 
(j)  Pope  V.  Curt.  2  Atk.  341. 
(A)  2  tiwansC.  426,  per  Lord  EldoQ, 

(0  TliompioA  V,  Stanhope,  Amb. 
739 ;  Luttiix  (Earl  of)  v.  Deteg  and 
atkeri,  64  L,  J.  Cb.  293t 
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It  is  only  when  it  becomeB  necessary  in  the  interests  of  ca^MoXxr. 
public  JQstice,  or  for  the  vindication  ot  character  from  a  false 
or  malicious  charge,  that  the  receiver  of  a  letter  may  pablisb 
it  without  the  authority  of  the  writer  (A). 

A  Court  of  Equity  will  not  grant  an  injunction  to  restrain  an  No  propertj  in 
invasion  of  copyright  in  a  libellous,  or  otherwise  illegal  pub-  oSwH'inB™! 
lication,  nor  will  it  decree  the  performance  of  an  agreement  pobliaUoiu. 
relating  to,  or  an  account  of  the  profits  of,  any  work  of  such  a 
nature :  for  by  the  policy  of  the  law,  no  person  can  have  any 
property  in  each  works  {I}. 

An  injunction  will  not  be  granted  to  restrain  the  continued  EicMkifo 
or  excessive  publication  of  an  apology,  which  has  been  given  ttn^, '"' " 
to  prosecutors  who  had  instituted  criminal  proceedings  against 
the  person  making  the  apology.  And  notwithstanding  that  the 
prosecutors  continued  to  publish  the  apology  by  way  of  adver- 
tisement for  nearly  two  months,  it  was  held,  on  demurrer  to  a 
bill  for  restraining  the  excEssive  publication,  that  there  was 
neither  principle  nor  authority  for  the  court  interposing  to 
limit  the  publication  of  the  apology  (m). 


CHAPTER  XXII. 
POINTS  OF  practice;  and  proceedings  after  verdict. 


Pi'intt  of  Practice  :— 
„      coiitradt  nf  indeiiiHiiy  aijaiait 
jmblifdiioa  oflihelii. 
Preeaedisgn  after  Vei'diet: — 

„      iwtion  for  «eio  trial;  artotel 

tuidf  rerdict. 
„      gronndt  of  a/ipliiraiioK  fur. 
Matiaafor  JudgmeHt. 
Grovmdifor  tdtiag  atide  Judgment, 


Pi/inU  of  Fraetioe  ;— 
„      whtre  defettdani  retidei  oai  <f 

jnritdictiox. 
„      liability  for  Libel  puMitked  out 

of  j»rUdi(^ioit. 
„      for  tlaxder  tpoken  out  of  juriM- 

„      ttaging  prooeedingt  whiUt  Coftt 

^former  aciiiiH  unpaid. 
„      eoiuoliiiatiim  ifftereral  actUna 
for  tame  libel. 

Pointe  of  Practice. — The  court  has  jurisdiction  under  the   c^^p^  xxn. 
B.  S.  C.  (rt),  to  make  an  order  giving  leave  to  a  plaintiff,  who       — 
resides  within  the  jurisdiction,  to  issue  a  writ  for  service  on  a  j^nt  iceides 
defendant  who  resides  out  of  the  jurisdiction,  in  an  action  in  ™' "^  j""^ 

(i)  Bee  Oee  t.  Pritchard)  2  Swanst.  (m)  Fitlter  ^  Co.  t.  A/toUinai-it  Oi., 

«6  ;  Pereetal  v.  Phippt,  2  V.  &  B.  IS.  h.  R.  10  Ch.  297  ;  44  L.  J.  Ch.  000. 

(0  ^VaUot  T.    IfWfer,   7   Vea.   1  ;  (o)  Ord.  XI,  r.  I  (/). 
Souiheg  t.  8/ierwood,  2  Mer.  435. 
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Cbap.  zxii.  which  an  injunction  is  sought,  to  restrain  him  from  pnbliuhing 
libels  on  the  plaintiff ;  although  it  may  appear  (prima,  facie) 
that  the  injunction,  if  granted,  could  not  be  enforced  (b).  And 
a  plaintiff  cannot  acquire  a  right  to  serve  a  defendant  out  of 
the  jurisdiction  by  the  mere  fact  that  his  writ  claims  an  in- 
junction (c).  If  the  plaintiff  can  prove  publication  in  London, 
a  cause  of  action  will  thereby  have  arisen  within  the  jurisdic- 
tion,  and  an  order  giving  leave  for  service  should  be  made  id). 
An  order  for  substituted  service,  where  the  defendant  is  resident 
out  of  the  jurisdiction,  will  not  be  made  in  an  action  of  libel  (e), 
particularly  if  it  appears  that  the  claim  for  an  injunction  is 
inserted  merely  for  the  purpose  of  bringing  the  case  within 
Order  XI.,  when  it  otherwise  would  be  outside  it  (/). 
UabilHj  for  A  person  may  be  liable  to  civil  proceedings  for  libel  on  a 
J^I^PJ^'*^''*^  plaintiff  resident  within  the  jurisdiction  of  the  court,  though 
ilictioD.  the  publication  was  out  of  the  jurisdiction :    as  by  a  letter 

written  and  sent  by  the  defendant  from  London  to  a  mercantile 
firm  at  Sierra  Leone,  reflecting  on  the  plaintiff's  mercantile 
character  and  dealings  ig).  And  an  action  will  lie  in  this 
country,  for  a  libel  published  in  a  foreign  country,  unless  it 
can  be  shown  to  be  justified  or  excused  in  such  foreign  country 
where  it  was  published  (ft). 
For  tiaiulu  But  a  slander  spoken  out  of  the  jurisdiction,  by  a  British 

iui^ciioa"     subject  resident  abroad,  is  not  actionable  in  England,  though 
caoiiiig  causing  the  diBmissal  from  of&ce,  by  the  employers  in  England, 

*  of  the  party  slandered. 
Dwtb  of  The  general  rule  of  the  common   law  is,  actio  personalis 

^wi'datA  fiioritur  cum  persona ;  but  where  the  action  is  for  a  wrong  to 
personal  estate  the  rule  does  not  apply,  for  it  appears  that  by 
the  equity  of  the  statutes  4  Ed.  III.  c.  7,  and  31  Ed.  III.  c  11, 
an  executor  or  administrator  shall  have  every  action  for  a 
wrong  done  to  the  personal  estate  of  his  testator  (&).  The 
rule  applies  to  actions  for  injuries  to  the  person  and  reputation, 
as  for  assault,  false  imprisonment,  libel,  and  slander:  and 

(J)  Tozier  and  wi/e  v.  Hatuklm,  15  L.  J.  385, 

Q.  B.  D.  680 :  55  L.  J.  152.  (j)  Ward  and  anether  v.  Smith,  6 

(r)   Watioa  ^  Smu  v,  Daily  lUcard  Bing.  749. 

{(iUngow),  Ltd.,  1   E.  B.  (1907),  853,  (li)  JUachado  y,  flmttv,  C.  A. (1  BST), 

C.A,  3Q.  B.  231. 

(//)  Shearman  v.  Findlay,  82  W.  R.  (i)  Brie  t,  3Iareteaux,  7  Q.  B.  D. 

122.  434  ;  50  L.  J.  G76. 

{»)  F;eld-r.Bentufl,56h.3,<i.B.D.  (i)  Com.  Ug.  Adm.  B,  IS;  Latch. 

89.  168 ;    and  ride  i   C.  P.   D.  40  ;   *8 
L.J.2. 
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formerl;  it  applied,  notwithetanding  that  interlocutory  judg-  Cair.  xxii. 

meat  had  been  signed  by  default ;  as  in  a  case  where  a  writ  of 

inqniry  had  been  executed,  and  damages  aasesaed,  the  plaintiff 

afterwarde  died  before  the  next  day  in  banco ;  it  was  held,  that 

final  judgment  could  not  be  entered,  the  suit  having  abated  by 

tiie  plaintiff's  death  (I).    But  that  case  is  no  longer  law,  it 

being  provided  by  the  R.  S.  C.  (m)  that  whether  the  cause  of 

action  survives  or  not,  there  shall  be  no  abatement  by  reason 

of  the  death  of  either  party  between  the  verdict  or  finding  of 

the  issues  of  fact  and  the  judgment,  but  judgment  may  in  aach 

case  be  entered  notwithstanding  the  death. 

Where  the  libel  or  slander  is  injurious  to  property  (as  in  Wben  ths 
the  case  of  slander  of  title)  as  distinguished  from  a  mere  *°'""""""^ 
injury  to  reputation,  the  maxim  actio  personalis  moritur  cum 
penond,  does  not  apply ;  and  the  right  of  action  survives  to 
the  plaintiff's  esecators  (n). 

Under  the  former  procedure,  where  a  plaintiff  in  an  action  Stejing  pro- 
of slander  bad  once  bad  an  opportunity  of  trying  the  action  caau'^iomar 
upon  its  merits,  and  had  consented  to  a  nonsuit  upon  the  ■«'"»  ""P"*^ 
merits,  and  afterwards  bronght  a  second  action  for,  substan- 
tially, the  same  slander,  leaving  the  costs  of  the  former  action 
unpaid ;  the  court  would,  upon  motion,  interpose  its  authority 
by  staying  the  proceedings  (o).  So  in  an  action  of  libel,  if  the 
plaintiff  elected  to  be  nonsuit,  it  was  in  the  discretion  of  the 
court  as  to  whether  another  action  would  be  allowed  to  be 
brought  for  the  same  libel  until  the  costs  of  the  first  had  been 
paid ;  and  this,  too,  although  the  plaintiff  should  sue  for  the 
second  action  in  a  different  court  to  that  in  which  be  sued  for 
the  first  (p).  And  now,  under  the  B.  3.  C.  ($),  if  any  subse- 
qaent  action  be  brought  before  payment  of  the  costs  of  a  dis- 
eontinaed  action,  for  the  same,  or  substantially  the  same, 
cause  of  action,  the  court  or  a  judge  may,  if  they  or  he  think 
fit,  order  a  stay  of  such  subsequent  action,  nntil  such  costs 
shall  have  been  paid. 

Where  the  plaintiff  brought  a  second  action  for  a  libel  con-  Second  ucion 
tained  in  the  same  pamphlet,  but  upon  different  passages  ;  it  ''^■»"«  i"**'- 
was  held,  that  the  action  was  an   abuse    of    the    process 
of  the   court ;  and  an  order  made    for    striking    out    the 

(I)  Ireland  v.  Champaeyt,  i  Twmt.  (o)  Haare  v.  Dickten,  7  C.  B   164  ; 

884.  18L.J.  C.  P.  168. 

(m)  Ord.  IVII.,  r,  1,  (ji)  Prawe  v.  Loxdale,  3  B.  &  S. 

(n)  Hatckari   v.  iRge  and  otheri,  890 ;  32  L.  J.  Q.  B.  227. 

18  Q.  B.  D.  771  ;  56  L.  J.  397.  (s)  Ord.  SXVI.,  r.  4 
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Chii".  XXIL  statement  of  claim  &nd  dismiBaing  the  action  was  affirmed  on 
appeal  (»■). 

A  County  Court  jndge  has  power,  on  the  application  of  the 
defendant  in  an  action  of  libel  remitted  to  the  County  Court 
from  a  superior  court,  to  stay  all  proceedings  in  the  action 
until  payment  by  the  plaintiff  of  the  costs  of  a  prior  action 
in  the  Superior  Court  io  respect  of  the  same  cause  of  action, 
in  which  the  defendant  obtained  judgment  with  costs  («). 
Ktiriug  tctiati      And  where  a  second  action  is  brought  in  breach  of  good 
brea^ot"      faith, — where  it  had  been  agreed  that  a  rule  for  a  new  trial 
'"*'»■  should  be  discharged  and  a  nolle  prosequi  entered ;  the  court 

stayed  the  proceedings  in  a  fresh  action  brought  upon  the 
same  fa«ts  (()■  But  where  an  order  has  been  made  by  a  judge 
at  Chambers  to  stay  proceedings  in  an  action  of  libel,  on  cer- 
tain terms  of  settlement  agreed  to  by  the  solicitors  on  both 
sides ;  unless  the  terms  of  settlement  are  agreed  to  by  the 
parties  themselves,  the  order  may  be  set  aside,  on  the  applica- 
tion of  a  party  who  never  agreed  to  the  terms  (u). 
Sujing  Where  an  action  is  utterly  hopeless,  frivolous,  and  vexations, 

u^a.  ''^^  court  will  stay  the  proceedings ;  but  it  must  be  clearly 

shown  by  affidavit,  uncontradicted,  that  the  action  has  no  legal 
foundation  (x). 
CoDKiidation  And  although  a  defendant  is  liable  in  damages  for  every 
AetioDTfor  distinct  publication  of  a  libel ;  and  the  party  libelled  has  a 
iMsa  UbeL  right  to  bring  a  separate  action  for  each  and  every  publication ; 
still  the  court  is  empowered  to  interfere  to  prevent  harassing 
and  vexatious  proceedings :  as  in  a  case  where  the  plaintiff 
brought  seven  actions  against  one  defendant  for  seven  different 
publications  of  the  same  libel ;  a  rule  was  made  absolute  for 
staying  proceedings  in  all  but  one,  until  that  one  should  be 
tried  iy).  And  by  a  recent  statute  (z),  it  is  now  competent  for 
a  judge,  or  the  court,  upon  application  by  two  or  more  defen- 
dants in  actions  in  respect  to  the  same,  or  substantially  the 
same  libel,  brought  by  one  and  the  same  person,  to  make  an 
order  for  the  consolidation  of  such  actions,  so  that  they  shall 
be  tried  together  (a).    And  the  jury  are  to  assess  the  damages 

(r)  itaedtmgall  t.  Kxight  (No.  S),  Siux-Weimar,     Same     t.     Wynyard, 

26  Q.  B.D.I  ;  59  L.  J.  617.  Same  v.  Sfphenton,  1  Q.  B.  D.  *99; 

(()    7Ke   Queen   v.  Bayley.    la  re  45  L.  J.  667. 

Jfotmi  T.  Aird,  S  Q.  B.  D.  «11  ;   51  t^)  Jonei  T.  Prilehard,  6  D.  &  L. 

L.  J.  2U.  529  ;  18  L.  J.  Q.  B.  101 ;  13  Jur.  427. 

(0  PoMtivg  ».  WattoJt,  1  Jnr.  N.  B.  (i)  61  k  52  Vict.  c.  Gl,  8. 6. 

1139.  (a)   Vide  Stone  t.  Freet  Attoeiatie*, 

(»)  WehHer  y.  AcUm,  11  W,  E.  114.  Ltd.,  tnpra,  p.  266. 

(2)  Daviiint  t.  Prince  Edtoard  of 
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(if  any)  in  one  sum ;  but  a  separate  verdict  must  be  taken  for  Chip.  sxii. 
or  against  each  defendant,  and  the  damages  apportioned  by 
the  jury.     And  the  judge  at  the  trial,  if  he  awarde  to  the 
plaintiff  the   costs   of   the   action,  may  apportion  the   costs 
between  and  against  such  defendants. 

Where,  on  an  action  for  a  newspaper  libel  coming  on  for  Withdrawal  of 
trial  at  the  aesizes,  the  defendants  offered,  by  way  of  settle-  xmioa  ■ 
ment,  to  publish  an  apology  in  their  newspaper  and  pay  a  brm«h  or 
sum  of  money  as  costs,  on  a  juror  being  withdrawn :  which 
terms  were  agreed  to  by  the  plaintiff :  the  same  evening  the 
defendants  published  the  apology ;  but  in  the  same  newspaper 
inserted  an  article  which  nullified  it,  and  was  in  fact  an 
aggravation  of  the  original  libel.  Upon  these  facts  being 
brought  to  the  notice  of  the  judge  at  the  same  assizes,  he 
decided  to  proceed  with  the  trial  of  the  action  forthwith,  when 
a  verdict  and  judgment  were  obtained  for  the  plaintiff.  On 
motion  afterwards  to  a  Divisional  Court,  to  set  aside  the  verdict 
and  judgment  so  obtained,  it  was  held,  that  the  withdrawal  of 
a  juror  under  the  circumstances  stated  did  not  constitute  a 
termination  of  the  action  so  as  to  oust  the  jurisdiction  of  the 
judge  to  proceed  with  the  trial ;  and  that  the  learned  judge 
had  rightly  exercised  his  jurisdiction ;  and  the  verdict  and 
judgment  were  upheld  (6). 

Bills  of  exceptions,  and  proceedings  in  error,  are  abolished  Bills  of 
by  the  Orders  and  Rules  ot  Procedure  under  the  Judicature  ateuShwi!' 
Act,  1875.  Under  the  former  practice,  a  bill  of  exceptions 
might  be  tendered  to  the  ruling  of  the  judge  at  Nisi  Prius, 
upon  the  trial  of  an  action-at-Iaw  for  libel  or  slander,  if  the 
judge  insisted  on  nonsuiting  the  plaintiff  against  his  will,  or 
that  of  his  counsel  (c)  :  so  also,  upon  any  misruling  or  mis- 
direction of  the  judge  on  any  point  of  law.  One  of  the  latest 
instances  of  a  bill  of  exceptions  being  tendered  to  the  ruling 
of  a  jndge  at  Nisi  Frius  in  an  action  of  libel,  was  in  the  case 
of  Dawkina  v.  Lord  Rokeby  (d). 

The  court  will  not  grant  a  rule  for  strikuig  an  attorney  off  PuWioition  of 
the  rolls  on  the  mere  ground  that  he  has  published  a  libel  of  1^^  r°r 
an  aggravated  nature,  and  that  a  jury  have  given  a  verdict  >triking  At- 
sgainst  >iim  with  \s.  damages  (e). 

A  contract  to  indemnify  another  against  the  consequences  Contnuts  at 

indemnity, 
(6)  Jffcwwu  T.  Tke  lUeUr  Flying      31  L.  J.  Q.  B.  18.  Si^frM*. 

Pott  Co.,  18  Q.  B.  D.  622 ;  6fi  L.  J.  (d)  Supra,  p.  133. 

818.  (e)  Rr  parte ,  2  Dowl.  110 ;  see 

(o)  4  Bing.  N.  C.  83 1  6  Dowl.  238 ;      Be  Haiedone,  8  DowL  970. 
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Ceap.  zxii.  of  pabliahiDg  &  libel ;  or  a  promise  to  pay,  or  reward  another 
if  he  will  publish  a  libel  of  a  third  party,  is  void.    And  so, 
where  the  plaintiff,  at  the  request  of  the  defendant,  published 
a  libel  against  a  third  party,  in  a  newspaper  of  which  the 
plaintiff  was   the  proprietor ;  and  the  party  libelled  having 
brought  an  action  of  libel  against  the  plaintiff,  the  defendant, 
in  consideration  that  the  plaintiff  would  defend  the  action, 
promised  to  indemnify  him  against  all  costs,  damages,  and 
expenses,  it  was  held,  that  both  the  promise  and  the  con- 
sideration were  illegal.    And  after  verdict  for  the  plaintiff, 
judgment  was  arrested:  and  it  was  further  held,  that  even  if 
the  illegality  conld  be  got  rid  of,  the  contract  would  still  be 
void  on  the  ground  of  maintenance  (/). 
WbeD  faadiof     An  association  incorporated  by  Boyal  Charter  were  the  pro- 
mvr^i^iied  P^^tors  and  publishers  of  a  newspaper,  and  employed  one  of 
in  defence       its  members  as  honorary  editor.    An  action  of  libel  having 
been  brought  against  the  editor  alone  in  respect  of  an  article 
published  in  the  paper  under  the  express  instructions  of  the 
association ;  it  was  held,  that  the  funds  of  the  association 
might  be  lawfully  applied  in  undertaking  the  defence  of  the 
action  (g), 
HuntenaoM         The  plalutifk  pubUshed  an  article  in  a  newspaper  containing 
oihbsr'''"     libellous  imputations  upon  T.  and  H.    In  so  far  as  the  article 
reflected  upon  T.  he  brought  an  action  of  libel  against  the 
plaintiffs  ;  H.  maintaining  him  in  his  action.    No  issue  was 
raised  in  the  action  as  to  the  reflections  upon  H.'b  character. 
The  action  having  resulted  in  a  verdict  for  the  (now)  plaintiff's, 
T.  was  unable  to  pay  their  costs.     An  action  was  then  brought 
by  the  plaintiffs  against  H.  for  maintaining  T.  in  his  action ; 
and  it  was  held  that  the  action  would  lie  at  the  suit  of  the 
plaintiffs  for  the  amount  of  the  tased  costs  of  their  defence  to 
T.'s  acUon  (A). 
Proprietor  of       The  proprietor  of  a  newspaper,  convicted  and  fined  for  the 
Howsp^r      publication  of  a  libel  inserted  in  his  newspaper  without  his 
aguDst  Editor  knowle<1ge  and  consent,  by  the  editor,  cannot  recover  against 
flnw^or^bef  ^^^  editor,  either  on  the  ground  of  breach  of  contract  or  other- 
wise, the  damage  sustained  by  such  conviction :  for  a  person 
who  is  declared  by  the  law  to  be  guilty  of  a  crime  cannot  be 

(/)   Stiaekell    t.  S«t<er,    2    Biog.  (j)  Breay  v.  Soyal  BHt.  A'artei' 

N.  C.  634,  849  :  .1  Scott,  59.     And  see  Aigveiatitm,  C.  A.  (1837),  2  Ch.  272. 
BQ  American  caae  to  Bimilnr  purport,  (A)  Alabatter  and  olheri  v.  Harna** 

Atkiat  V.  JdAiuim,  43  Vt.  78  ;  5  Am.  and  atheri,  ti4  L.  J,  Q.  B.  76. 
E.  260. 
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allowed  to  recover  damages  against  another  who  haa  partici-  Chif.  xxil. 
pated  in  its  commission  (i)-    And  a  promise  or  agreement 
made,  in  consideration  that  a  part;  vill  forbear  to  pubhsh 
defamatory  matter  of    another    is    illegal,  and    cannot    he 
enforced  {k). 

Neither  the  author  nor  the  publisher  of  a  lihelloas  or  immoral  No  Coprright 
work  have  any  protection  afforded  them  under  the  laws  of  ["^^'^'^g^^^ 
copyright;  and  they  cannot  maintain  an  action  against  any 
person  for  publishing  a  pirated  edition  of  such  a  work  (I). 

Nor  can  the  printer  of  such  a  work  maintain  an  action  for  nor  right  to 
work  and  labour  done.  Sec.,  against  the  publisher  or  other  "^p^"""* 
person  who  employed  him  (m). 

And  an  action  cannot  be  maintained  to  recover  the  value 
of  obscene  or  libellous  prints  sold  by  the  plaintiff  to  the 
defendant  (n). 

A  printer  may  refuse  to  print  libellous  matter ;  and  if  in  the  Printer  cannot 
course  of  printing  he  discover  the  work  to  be  libellous,  he  may  J^yL'"^ 
refuse  to  complete  it,  but  may  nevertheless  recover  for  the  libetions 
work  and  labour  done,  and  materials  supplied  for  such  parts  of  ™'    '' 
it  as  are  not  libellouS'     But  if  a  printer  agree  at  terms  stated, 
to  print  a  treatise  and  a  dedication,  knowing  the  latter  to  be 
libellous,  and  after  printing  the  treatise  refuse  to  print  the 
libellous  dedication  he  cannot  recover  the  amount  for  printing 
the  treatise.     But  if  a  bond  jide  contract  be  entered  into  by  a 
printer  to  print  a  work  consisting  of  two  parts,  and  at  the  time 
of  entering  into  the  contract,  the  printer  has  no  means  of 
knowing  that  one  part  is  unlawful,  and  he  prints  both,  and 
afterwards,  on  discovery  that  one  part  is  unlawful,  suppresses 
it,  there  is  still  an  implied  undertaking  on   the  part  of  the 
person  employing  him,  to  pay  for  that  part  of  the  wdrk  which 
is  lawful  (o). 

Proceedings  after  Verdict.    A  motion  for  a  new  trial,  or  to  MoiiDn  for 
set  aside  a  verdict,  finding,  or  judgment,  must  be  made  where  I^'JlJ™'j°' 
there  has  been  a  trial  without  a  jury,  by  appeal  to  the  Court  of  Terdicc. 
Appeal.    And  every  motion  for  a  new  trial  or  to  set  aside  a 
verdict,  finding,  or  judgment,  where  there  has  been  a  trial 

(0  ColbHm  T.  Patmoft,  1  C.  M.  &  (w)  PopleU  t.  Staeidalt,  B,  &  M. 

E.  73.  337. 

(*)  Brawn  y.    Brine,  1  Ei.  D,  B ;  (n)  ForeM  v.  JokMt,  i  Esp.  97. 

45  L.  J.  139.  (D)  Clay  r.  Yatti,  1  H.  &  N.  73  ;  23 

(0  Stoekdale  v.  Oniohgn,  BB.  kC.  L.  J.  Ex.  237. 
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Chip.  XXII.  thereof,  or  of  any  iaaue  therein  with  a  jury,  moBt;  be  entered  in 

the  Court  of  Appeal  (p). 
QrouniiB  of  ^  °^^  ^^>^^  ^i''  °<>^  ^  granted  on  the  ground  of  miadiree- 

appiication  for.  jjoq^  qj  of  the  improper  admission,  or  rejection  of  evidence ; 
or  because  the  verdict  of  the  jury  was  not  taken  upon  a  ques- 
tion which  the  judge  at  the  trial  was  not  asked  to  leave  to 
them  ;  unless,  in  the  opinion  of  the  court  to  which  the  appli- 
cation is  made,  some  Bubstantial  wrong  or  miscarriage  has  been 
thereby  occasioned  in  the  trial;  and,  if  it  appear  to  such 
court  that  Buch  wrong  or  miscarriage  affects  part  only  of 
the  matter  in  controversy,  or  some  or  one  only  of  the 
parties,  the  court  may  give  final  judgment  as  to  part  thereof 
or  some  or  one  only  of  the  parties,  and  direct  a  new 
trial  as  to  the  other  part  only,  or  as  to  the  other  party  or 
parties  (q). 

A  new  trial  may  be  ordered  on  any  question,  whatever  be  the 

grounds  for  the  new  trial,  without  interfering  with  the  finding, 

or  decision,  upon  any  other  question  (i). 

Whfttig*  Where  there  has  been  a  misdirection  to  the  jury,  in  favour 

wrong 0°        <^'  ^^  plaintiff,  upon  a  material  part  of  the  libel,  and  the  jury 

miwiariiagB."    faave  given  a  verdict  for  the  plaintiff  with  large  damages ; 

although  tlie  court  may  afterwards  think  that  the  nature  of  the 

libel  was  such  that  the  jury  would  probably  have  given  the 

same  verdict,  even  if  there  had  been   no  misdirection ;  yet, 

there  having  been  a  "  substantial  wrong  or  miscarriage"  within 

the  meaning  of  the  rule  (above  stated),  the  defendant  is  entitled 

to  a  new  trial  (s). 

MiBdiraction  >a     Where  the  respondent  (plaintiff)  was  a  government  medical 

^d  burthen     "fficer  at  Portland  in  Jamaica,  and  the  appellant  (defendant) 

of  proof  in       was  a  pen-keeper  residing  in  the  same  parish  and  a  justice  of 

'    '  the  peace  ;  the  defendant  wrote  and  sent  a  letter  to  the  inspector 

of  constabulary  in  the  same  district,  imputing  to  the  plaintiff 

serious  neglect  of  duty  in  his  capacity  of  medical  officer,  and 

asking  the  inspector  to  inquire  into   the  matter  and  report 

thereon  to  the  proper  authority :  in  an  action  of  libel  the 

defendant  pleaded  that  the  statements  contained  in  the  letter 

were  true  and  the  occasion  privileged :  at  the  trial  the  jury 

were  directed  that  the  existence  of  privilege  was  contingent 

ip)  See  K.   S.   C,   OrJ.   XXXIX.,  (*)  Kray  v.  f,.r<i,  (1896)  App.  Can. 

rr.  I  and  Ia.  44  :    Q.i   T^  J.   Q,   B.   213  ;    aod  tec 

Cj)  See   B.  S.   C„   Ord,   XXXIX.,  JJatylv. LabnHeier»,llBI}7)23T.L.R. 

T.  e.  (H.  L.)  364. 
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upon  whether  in  their  opinion  the  defendant  honestly  believed  <^^*-  ^^u. 
the  communication  he  made  to  the  inspector  to  be  true :  that 
where  a  defamatory  communication  oE  the  kind  is  made  in  the 
discharge  of  duty,  it  was  incumbent  on  the  defendant  to  satisfy 
the  jury  that  he  made  the  communication  with  a  belief  in  its 
truth,  before  the  question  of  privilege  arises  for  the  deter- 
mination of  the  judge.  The  jury  having  upon  this  direction 
found  a  verdict  for  the  plaintiff  with  damages :  on  appeal  it 
was  held  that  the  verdict  was  founded  upon  a  misdirection  : 
that  the  jury  should  have  been  directed  that  the  occasion  was 
primd  facie  privileged  in  the  absence  of  express  malice ; 
and  that  the  burden  of  proof  of  the  latter  was  upon  the 
plaintiff  (()■ 

The  court  will  not  grant  a  new  trial  on  the  ground  of  mis- 
direction by  the  judge,  in  not  stating  his  opinion  to  the  jury  as 
to  whether  the  matter  complained  of  was  libellous  or  not  (u). 
Nor  on  the  ground  that  documents  have  been  improperly  held 
protected  from  production ;  if  it  be  shown  that  they  were 
irrelevant  to  the  issues,  or  not  admissible  in  evidence  (:r). 
Kor  on  the  ground  merely  that  the  judge  at  Nisi  Prius  had 
prejudged  the  case,  by  suggesting,  in  the  presence  and 
hearing  of  the  jury,  that  it  would  be  better  to  withdraw  a 
juror  {!/). 

Where  the  innuendo  is  wide,  and  the  jury  find  that  the  alleged 
libel  will  not  bear  the  construction  put  upon  it  by  such  innuendo 
and  give  a  verdict  for  the  defendant;  notwithstanding  that 
Bpecial  damage  is  laid  and  proved,  the  court  will  not  grant 
a  new  trial  (2). 

In  a  case  in  which  a  plea  of  justification  contained  three  rrsmaiara 
material  allegations  ;  during  the  summing  up  of  the  judge,  the  'j^'°'^  **' 
jury  expressed  themselves  satisfied  as  to  one  of  the  facts  in 
favour  of  the  plaintiff.  The  judge  told  the  jury  that  in  order 
to  find  for  the  defendant  on  that  issue,  they  must  be  satisfied 
that  all  three  allegations  were  substantially  proved  :  the  jury 
having  afterwards  found  a  verdict  for  the  defendant,  the  court 
refused  to  alter  or  set  it  aside  (a). 

The  court  will  rarely  interfere  to  set  aside  the  verdict  of  a  That  Yardict 
jury  in  an  action  of  slander  or  libel,  or  to  grant  a  new  trial,  on  ^"de^" 

(f)    Jmrnire     (.App.)     v.     Delmege  (x)  Beatten  y.  Skene,  29  L.  J,  Ei. 

{lUtp.).  ( 1891)  App.  CflB.  73  ;  60  L.  J.      430. 
P.  C,  C.  II.  C?)  ^••y^  y.Jttiiei,  7  B.  A:  S.  475. 

(u)  Uearaa  v.  SloKell,  U  L.  J.  Q.  B.  (O  Broome  v.  emden,  1  C.  B.  728. 

(N.  S.)  25  ;  12  A.  *  E.  71M  ;  4  P.  i  D.  (a)  Xapier  v.  Daniel  and  anotkei; 

696.  3  Binf.  N.  C.  77  J  3  Scott,  417. 
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Cur.  zzu.  the  gtomid  merely  that  the  verdict  wsa  against  the  weight  of 
evidence:  it  iaonly  on  very  strong  grounds  that  the  court  will 
do  so  (b).  And  where  the  damages  are  nnder  £20,  a  new  trial 
ought  not  to  be  granted  on  the  ground  that  the  verdict  was 
against  the  weightof  evidence  (c). 

Where  the  plainti&  and  defendant  were  rival  newspaper  pro- 
prietors :  the  defendant  pubUshed  an  article  referring  to  the 
plaintifTe'  newspaper  as  the  "  Evening  Anaoias  "  :  in  an  action 
of  libel,  the  jury  having  found  a  verdict  for  the  defendant,  the 
Supreme  Court  of  New  South  Wales  set  it  aside  and  ordered  a 
new  trial,  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence :  but  on  appeal  to  the  Judicial  Committee 
of  the  Privy  Council,  it  was  held,  that,  it  being  for  the  jury  to 
determine  in  what  sense  the  words  were  used,  having  regard  to 
the  context  and  circumstances  of  the  case,  their  verdict  ahoold 
not  have  been  set  aside  (d). 
Thit  DuugM  Where  the  damages  are  so  outrageously  heavy  as  to  induce 
*'  **'  a  strong  presumption  of  partiality  in  the  jury,  a  new  trial  will 
be  granted  (e).  But  where  the  action  was  by  a  beneficed 
clergyman,  for  a  slander  imputing  to  him  acts  of  immorality 
and  misappropriation  of  the  Sacrament  money,  the  jury  having 
found  a  verdict  for  the  plaintiff,  with  damages  £750,  an  sppU- 
oation  for  a  new  trial,  on  the  ground  that  the  damages  were 
excessive,  was  refused  ;  and  the  court  said  that,  looking  at  the 
destructive  and  serious  nature  of  the  imputations,  the  damages 
were  anything  but  excessive  (/).  The  court  will  not  grant  a 
new  trial  on  the  ground  of  excessive  damages  unless  clearly  of 
opinion  that,  having  regard  to  all  the  circumstances  of  the 
case,  the  damages  are  so  large  that  no  jury  could  reasonably 
have  given  them  (<;)- 
PowBTofConrt  Where  the  plaintiff,  in  an  action  of  libel,  is  entitled  to 
"d^^pS!*™  flubstantiftl  damages,  and  the  verdict  of  the  jury  cannot  be 
impeached  except  on  the  ground  that  the  damages  are  exces- 
sive ;  it  was  held  that  the  conrt  had  power,  with  the  consent 
of  the  plaintiff  alone,  to  reduce  the  damages  to  such  an  amount 
as,  in  the  opinion  of  the  court,  would  not  be  excessive  had 

(ft)  Odger  y.  Mmlimer,   28  L.  T.  if)   Hifhrner*  T.  7%e    Earl   and 

N.  B.  472.  OiniOatof  Harrin^n,  3  C.  B.  (N.8.) 

(e)  See  Booth  t.  Briteee,  3  Q.  B.  D.  142 ;   and  see  Adanu  v.  Coleridga,  I 

497.  T.  L.  E.  84  :  where  the  juiy  amided 

(iT)  Av^raliati  Aewtpapsr  Co.,  Ltd.  £3,000  on  thegroandof  the  vindJctiTe 

I^App.)    fnd    Bennett   (Be*p.),   (1894)  oatare  of  the  publicatioa. 

App.  Cas.  384  ;  fiS  L.  J.  P.  C.  C.  lOB.  (j)  Praed  t.  erakam.,  24  Q.  B.  D. 

(e)  SnitK  v.  BrampUan,  2  Sklk.  644.  63  ;  69  L.  J.  230. 
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they  been  given  by  the  jury  (ft).  That  case  has,  however,  Cbap.  xxii. 
been  overrtiled,  and  it  has  been  held  by  the  House  of  Lords 
that  where  the  jury  found  a  verdict  for  the  plaintiff  with 
damages  which  the  Court  of  Appeal  considered  unreaaonable 
and  excessive,  that  Court  {i.e.,  the  Court  of  Appeal)  had  no 
jurisdictioo,  without  the  defendant's  consent,  to  order  that 
unless  the  plaintiff  consented  to  rednce  the  damages  there 
ehoold  be  a  new  trial  (t). 

Where  in  an  action  of  libel  and  slander  arising  out  of  a 
candidature  at  a  parliamentary  election,  the  jury  awarded  the 
plaintiff  £5,000  damages :  on  motion  for  a  new  trial  on  the 
ground  (amongst  others)  that  the  damages  were  excessive ; 
the  Court  of  Appeal,  being  of  opinion  that  the  jury  htid 
awarded  punitive  damages,  made  it  a  condition  of  their 
refusal  to  grant  a  new  trial,  that  the  plaintiff  should  consent 
to  a  reduction  of  the  damages  to  £%500(k). 

There  is  no  inexorable  role  of  practice  precluding  the  On  gnmi  oi 
granting  of  a  new  trial  in  actions  of  slander  and  libel,  on  dtniuM*' 
account  of  the  inadequacy  of  the  damages :  and  therefore,  pnacipi™  <m 
where  the  damages  are  so  small  as  to  show  that  the  jury  have 
made  a  compromise,  and  instead  of  deciding  the  issues  sub- 
mitted to  them,  have  agreed  to  find  for  the  plaintiff  for 
nominal  damages  only,  a  new  trial  will  be  granted ;  such  a 
case  being  in  effect  as  if  the  jury  had  been  discharged  without 
a  verdict  (0-  <But  the  court  will  seldom  interfere  on  the 
ground  of  inadequacy  of  damages,  unless  there  has  been  some 
mistake  in  the  calculation  of  figures  by  the  jury,  or  in  a  point 
of  law  by  the  judge  who  presided  ;  and  this,  notwithstanding 
that  malice  has  been  proved  (»i).  And  it  is  no  ground 
for  setting  aside  a  verdict  in  an  action  of  slander,  that  the 
jury  have  given  only  one  shilling  damages,  under  a  mistaken 
notion  that  it  would  carry  costs  (n).  But  where  the  jury 
before  whom  an  action  of  Ubel  was  tried,  inquired  whether  a 

(A)  BeU  y.  Lawti,  12  Q.  B.  D.  3.>6  ;  T.  AmoU  ant  ,rtfc-™,  (1890)  L.  R.  (Ir.) 

53  L.  J.  249.  M   Q,   B.   D.  56,  affirmed  on  ftppenl, 

(0  Wait  V.  Watt,  A.  C.  (1905)  115.  Ibid. 

(i)  tffltty  T.  FargHhartoit,  9  T.  L.  H.  (i)  Falreg  v.  Stanford,  L.  H.  10  Q.  B. 

693.    In  in  action   for  a  libel  pub-  64;   44   L.  J.   Q.  B.  7;  and  «ee  the 

liilMd  in  a  newipaper,  tfae  CoarC  of  obacTvatioDi  ol  Blackburn,  J.,  iaAWIy 

Queen's  Bench   in   IreUnd,  being  at  t.  Sierloek,  L.  K.  1  Q.  B.  697. 

opinion  that  there  wa«  no  reaaonable  (m)  Beidall  i.  Ilai/ieard.  S  Bing. 

piopoKfon  between  the  damagee  and  N.  C.  424  ;  7  Sc.  487. 

the  circnmBUncei    of   the    care,  set  («)  Mean  v.  Griffn,  I   M.  k  Gr, 

adde  the  irerdict,on  the  ground  that  796;  2»c.(N.  B.)  IS  ;  audaeeXiliHore 

the  damages  were  cxcestlve ;   Harrit  t.  Abdoviah,  27  L.  J,  Ei.  307. 
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Chap.  XXII.  shilling  Would  carry  costs,  and  being  answered  in  the  afiSrma- 
tive,  found  a  verdict  for  the  defendant ;  the  court  granted  a 
new  trial ;  it  being  clear  that  they  decided  against  their  con- 
science, and  that  if  a  shilling  would  not  have  carried  costs 
they  would  have  found  a  verdict  to  that  extent  at  least  for  the 
plaintiff  (o).  Where  the  plaintiff,  a  clergyman  of  the  Church 
of  England,  sued  for  libels  published  in  the  defendant's  news- 
paper: no  justification  was  pleaded,  but  the  defendant  gare 
notice,  under  the  Libel  Act,  1843  (p),  of  his  intention  to  give 
in  evidence,  in  mitigation  of  damages,  an  apology  he  had 
offered  to  the  plaintiff.  At  the  trial  it  was  shown  that  after 
the  publication  of  articles  offensive  to  the  plaintiff,  but  previons 
to  the  publication  of  the  more  serious  libels,  the  plaintiff  in  a 
letter  addressed  to  the  editor  of  another  newspaper,  bad  spoken 
of  the  defendant's  newspaper  as  "  the  dregs  of  journalism ; " 
and  in  a  sermon  preached  and  circulated  by  him  before  action 
brought,  charged  some  of  his  opponents  with  suboroatioD  of 
perjury.  The  jury  found  a  verdict  for  the  plaintiff,  with  one 
farthing  damages.  On  application  for  a  new  trial,  on  the 
ground  that  the  damages  were  inadequate ;  it  was  held,  that 
although  there  can  be  no  set-off  of  one  libel  against  another, 
yet  in  estimating  the  compensation  for  the  plaintiff's  injured 
feelings,  the  jury  might  fairly  consider  his  conduct,  and  the 
degree  of  respect  which  he  himself  had  shown  for  the  feelings 
of  others:  that  it  was  the  province  of  the  jury  to  weigh  both 
matters  of  aggravation  and  mitigation,  and  to  decide  on  the 
damages;  and,  therefore,  a  new  trial  was  refused (^).  So  in 
an  action  of  slander,  a  new  trial  was  applied  for  on  the  ground 
that  the  damages  were  very  inadequate ;  but  as  it  did  not 
appear  that  there  had  been  any  misconduct  or  mistabe  on  the 
part  of  the  jury,  or  that  a  new  trial  was  necessary  in  order  to 
vindicate  the  plaintiff's  character,  it  was  refused  (r). 
Motion  for  Although  very  general  powers  are  given  by  the  R.  S-  C.  (s), 

as  to  motions  for  judgment  on  leave  reserved  at  the  trial;  still 
it  was  not  intended  by  those  rules  that  the  court  should 
take  advantage  of  them  by  taking  upon  itself  any  function 
which  properly  belongs  to  a  jury,  such  aa  determining 
facts  which  depend  on  the  credibility  of  witnesses ;  and  even 
when  the  facts  are  admitted  and  the  question  turns  on  the 

(0)  Lfri  1.  MiUf,  4  Bing.  !Uf> ;  1 2  209  ;  L.  B.  1  Q.  B.  686. 

Moore,  il8.  (r)  J'urirfifet  amiui'/'^v.  iStoiw,  L.R- 

(ji)  6  &  7  Vict.  c.  9fi.  3  C.  P.  607  ;  37  L.  J.  C.  P.  801. 

(J)  JCfUy  V.  Sf-ei-laek.  3r,  L.  J.  Q.  B.  (*)  See  Otd.  XL. 
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proper  inferences  to  be  drawn  from  them,  unless  power  is  < 
expressly  given  to  the  court  to  draw  inferences,  the  question  is 
still  one  for  the  jury  (()■  And  accordingly  where,  in  an  action 
for  a  libel,  alleged  to  be  contained  in  the  report  of  a  trial,  the 
jury  found  a  verdict  for  the  plaintiff  with  damages;  the  learned 
judge  then  left  both  parties  to  move  for  judgment:  when,  it 
appearing  that  there  was  evidence  which  ought  to  have  been 
submitted  to  the  jury  as  to  the  fairness  of  the  report,  but 
which  had  not  been  so  submitted,  the  court  refused  to  enter 
judgment  for  either  party,  and  directed  a  new  trial  (k). 

"Where  the  defence  pleaded  is  bad  in  law,  and  the  replica- 
tion contains  no  averment  that  the  defence  so  pleaded  is  bod, 
or  that  it  is  insufficient  in  law,  but  merely  joins  issue  on 
the  defence;  then,  if  the  jury,  upon  that  issue,  find  a  verdict 
for  the  defendant,  the  plaintiff's  only  course  is  to  move  for 
judgment,  notwithstanding  the  finding  of  the  jury  (x). 

Where  in  an  action  of  libel,  founded  upon  a  statement  con- 
tained in  a  circular  issued  by  the  defendants,  the  judge  at  the 
trial  ruled  that  the  occasion  of  the  publication  was  privileged; 
but  the  jury,  in  response  to  certain  questions  left  to  them, 
found  that  the  matter  complained  of  in  the  circular  was  a 
libel  upon  the  plaintiff,  and  was  untrue,  and  in  escess  of  the 
privilege ;  and  they  assessed  the  damages  at  ±'100 ;  but  the; 
were  unable  to  agree  upon  the  question  oE  malice,  the 
learned  judge  having,  upon  these  findinj^s,  entered  judgment 
for  the  plaintiff :  it  was  held,  by  the  Court  of  Appeal,  that 
the  occasion  being  privileged  and  there  being  no  evidence  of 
malice,  noi-  any  finding  by  the  jury  of  malice,  the  verdict  and 
judgment  must  be  set  aside  and  judgment  entered  for  the 
defendants  (i/).  And  on  appeal  to  the  House  of  Lords  the 
judgment  of  the  Court  of  Appeal  was  affirmed:  and  it  was 
held  that,  in  the  opinion  of  their  Lordships,  there  was  nothing 
defamatory  of  the  plaintiff  contained  in  the  circular,  and  that 
the  learned  judge  at  the  trial  should  have  directed  judgment 
of  nonsuit  to  be  entered,  without  submitting  the  case  to 
the  jury  (z). 

But  although  the  court  is  of  opinion  that  the  occasion  of 
publishing  the  defamatory  matter  was  privileged,  and  also  that 
there  was  no  evidence  of  malice  fit  for  a  jury ;  if  there  has 

(t)  See  per  Melliflh,  L,J.,  3filimeh  v.      Ibid.,  p.  203,  per  Lord  Bramwell, 
Lloydt,  46  L.  J.  Q.  B.  D.  406.  (j)  yetUl  t.  Fine  Artu  ^  Oeiural 

(b)  Ihid.  Inmranct  Co.,   Ltd.,   (1895)   2   Q.  B. 

(»)  Macdvagall  v.  iMighi,  \i  App.       156  ;  64  L,  J.  681. 
Cm,  198,  per  Lord  Halsbuiy,  C^  bdiI  (:)  Ibid..  (1897)  App.  Cas.  p.  68. 
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Chip.  Ssii.  been  misdirection  to  the  jury,  the  court  will  not  in  their  dis- 
cretion, under  Ord.  xl.,  enter  a  verdict  foe  the  defendant,  but 
will  direct  a  new  trial  (a). 
DeCeddnnt  Where,  in  an  action  of  libel,  the  jury  being  unable  to  agree 

sntitied  U)  on  a  verdict,  were  discharged ;  and  before  the  case  coald  be  aei 
though  Jar;  down  again  for  trial,  the  defendants  applied  to  a  DivifiioDil 
irithoai  Court  for  leave  to  enter  judgment  for  them  (fc),  upon  the  gFonnd 

verdict.  that  the  court  had  before  it  all  the  materials  necessary  for 

finally  determining  the  matters  in  dispute  without  the  verdict 
of  a  jury;  contending  that  if  the  jury  had  found  in  favour  of 
the  plaintifFs  every  circumstance  relating  to  the  publicatioa 
which  the  evidence  could  prove, — and  even  though  the  jury  had 
found,  that  in  their  opinion,  the  publication  was  a  libel, — jvi 
the  court  ought  to  come  to  a  contrary  conclusion  and  give 
judgment  for  the  defendants  notwithstanding  such  verdict, 
after  considerable  argument  the  court, — being  of  opinion  that 
the  plaintiffs  bad  failed  to  show  that  the  publication  was 
libellous — held  that  there  was  no  case  to  submit  to  the  jury,  and 
that  the  defendants  were  therefore  entitled  to  judgment  (c). 
aroniuiafar  ^^  general,  where  defamatory  words  may  be  taken  in  a 
double  sense,  the  court,  after  a  verdict,  will  always  constme 
them  in  that  sense  which  may  support  the  verdict  (di  ;  pro- 
vided they  are  fairly  susceptible  of  that  meaning.  And  where 
the  words  complained  of  are  clearly  libellous,  though  expressed 
in  general  terms ;  and  the  libellous  matter  is  pointed  by 
innuendo  as  applying  to  the  plaintiff;  and  the  jury  so  find, 
the  judgment  cannot  be  set  aside  («).  So  also  if  the  libel,  in 
its  ordinary  interpretation,  be  understood  as  derogatory  to  the 
character  of  the  plaintiff,  and  the  jury  so  find  (/}.  But  it  is 
not  enough  to  entitle  a  plaintiff  to  judgment  that  he  shoald 
have  charged  the  defendant  with  malicious  motives,  and  the 
libel  as  having  a  calumnious  tendency,  and  that  the  jury 
should  have  found  a  verdict  for  the  plaintiff ;  for  it  the  court 
should  afterwards  be  of  opinion  that  the  matter  charged  is  not 
libellous,  or  is  otherwise  not  actionable,  judgment  will  be 
arrested ;  whether  on  an  indictment  or  information  in  a 
criminal  proceeding,  or  on  a  record  in  a  civil  suit  ig). 


(a)  Clark  v.  3ldyitevr,  3  Q.  B.  U. 
2ISi  47  L.J.  237. 

(*)  See  B.  S.  C,  Ord.  XL.,  r.  10. 

(c)  The  Capital  ^  Onmtie*  Bank  v. 
JlfHty  and  othurt,  7  App.  Cu.  741  ;  ii2 
h.  J.  Q.  B.  232  (Lord  PeDzance  dis- 
Bcntiente). 


(<()  8  Mod.  240. 

(e)  IVakUy  V.  Hfli/cy,  TC.  B.59I. 
60S  ;  18  L.  J.  C.  P.  241. 

(/)  Ibid.,  «nd  sec  Jfngket  r.  Rm. 
m.kVI.  204. 

(a)  Hearm  v.  Soaell,  IS  A.  &  E. 
■  31  ;  QoUUtein  r.  Faia.  li  B.  &  C.  lal  ; 
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Where  at  the  trial  of  an  action  of  lil)el  in  the  Supreme  Cbaf.  XZII. 
Court  of   the  colony  of   St.  Helena,  the   libel  was  not  pro-  ubel^ 
daced,  and  the  judge  took  upon  himself  the  functions  ofprodooed. 
the  jury,  and  the  proceedings  were  otherwise  irregular,  and  ^J^j^J^"*" 
a  -verdict  was  found  for  the  plaintiff,  with  substantial  damages ; 
the   Judicial    Committee    of    the    Privy    Council    granted 
special  leave  to  appeal,  notwithstanding  that  the  Chief  Justice 
of  the  island,  who  tried  the  case,  had  expressed  his  approval 
of    the  verdict,  and    refused  leave  to  appeal :    and,   after 
hearing  the  arguments,  the  judgmeDt  of  the  Supreme  Court 
was  arrested  (/i). 


CHAPTER  XXIII. 


INFERIOR  COURTS,  JURISDICTION  AND  PROCEEDINGS 
IN  ACTIONS  OF  SLANDER  AND  UBEL. 


Jtiriidiet'ioa    of   Lirerjioul    CaitH   nf 

Coiti  ef  Libel  actien  in  Naym't  Giart. 
jKritdictiim  of  Gnii't  of  UnirertUy  of 
Orfiird. 


J^uritdietioH  of  Granit/  Omrtt  in  libel 

and  ilander,  ichea  ? 
Proeedurt  in  Cimnty  Cowrt  im  aHivn 

remitted  frost  Nigh  Ctmrt. 
Outs,  w/iere  action  remilled  to  Cotiiitg 

Court. 


Bt  the  County  Courts  Act,  1888  (a),  the  court  has  no  chip.  ixiii. 
cognizance  of  any  action  of  libel  or  slander.  But  if  both  ,  jj^  o, 
parties  agree,  by  a  memorandum  signed  by  them  or  their  Countj  Courts 
respective  solicitors,  that  the  judge  of  any  court  named  ina^aertbeni 
such  memorandum,  shall  have  power  to  try  such  action,  such 
jndge  shall  have  jurisdiction  to  try  the  same  {b). 

And  as  to  an  action  of  libel  or  slander  remitted  from  the 
High  Court  to  be  tried  in  a  County  Court,  the  action  must  be 
tried  and  taken  in  such  court,  as  if  it  had  originally  been 
commenced  therein  (c). 

It  has  been  held  that  the  High  Court  of  Justice  had  juris- 
diction under  the  corresponding  section  of  the  County  Court 
Act  (now  repealed),  to  remit  an  action  of  slander  to  a  County 


2  r.  4  J.  146  ;  X'erill  v.  Fine  ArU  ^ 
Bmeml  Imuraiiee  Co.,  Ltd.,  (1S96) 
2  Q.  B.  156  ;  App.  Cas.,  (1897)  p.  68. 

(A)  Stace  v.  Gri^h,  6  Moo.  P.  C.  C. 
(N.  S.)  18 ;  L.  B.  2  P.  C.  A.  C.  420. 


(a)  51  &  52  Vict.  c.  43,  b.  66. 

(b)  Ibid.,   B.  64,  and  ride  County 
Court  Rules,  1903,  Oni.  V.,  r.  2. 

(c)  51  3c  52  Vict.  c.  13,  8.  66. 
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reniitMd  fron) 
High  Court  of 
JuBtics. 


Defendant 
■hall  procwd 

originMly 
brongfat  ID 
Connty  Court. 


of  kpolog;  in 
action  of  libel 


Fajment  into 
Court  JD 
Kmitted 
action  of  libel. 


Court ;  and  that  in  view  of  section  67  of  the  Judicature 
Act,  1873,  an  action  of  slander  is  one  in  which  "relief  is 
Bought  which  can  be  given  in  a  County  Court  "  {d). 

Where,  by  order  of  the  High  Court  ol  Justice,  any  action  is 
remitted  or  transferred  to  a  County  Court,  the  plaintiff  must 
lodge  with  the  registrar  the  order  or  a  duplicate  thereof,  and 
the  writ,  together  with  the  pleadings,  afiGdavits,  and  other 
documents  filed  in  the  High  Court,  or  copies  thereof,  and  also 
a  statement  of  the  names  and  addreBses  of  the  several  parties 
to  the  action,  and  their  solicitors,  if  any ;  and  (if  no  statement 
of  claim  has  been  delivered  in  the  High  Court)  a  concise  state- 
ment of  the  particulars  of  claim  such  as  would  be  required  upon 
entering  a  plaint ;  and  the  registrar  must  thereupon  enter  the 
action  for  trial  and  give  notice  to  the  parties  of  the  day 
appointed  for  such  trial,  by  post  or  otherwise,  at  least  ten 
clear  days  before  such  day ;  and  must  annex  to  the  notice  to 
the  defendant  a  copy  of  the  particulars  (e). 

The  registrar  must  forthwith  iudorse  on  the  order,  or  dupli- 
cate thereof,  the  date  on  which  the  same  was  lodged,  and  £Ie 
the  same ;  and  the  action  must  proceed  in  all  things  as  if  it 
were  an  ordinary  action  in  the  court.  No  notice  of  defence 
under  Order  x.  shall  be  required  where  a  statement  of  defence 
has  been  delivered  in  the  High  Court  (/). 

Upon  being  served  with  a  notice  of  trial  under  Rule  1  of 
this  Order,  a  defendant  must  proceed  in  all  things  in  the  same 
way  as  if  the  action  had  been  brought  in  the  County  Court, 
and  the  notice  so  served  upon  him  was  an  ordinary 
summons  (3). 

Where  in  any  action  for  libel  or  slander  remitted  under 
section  66  of  the  Act,  to  he  tried  in  a  County  Court,  the 
defendant  intends  to  avail  himself  of  the  provisions  of  sections 
1  and  2  of  the  Libel  Act,  1843,  he  must  give  notice  in  writing 
of  such  intention  to  the  registrar,  five  clear  days  at  least 
before  the  day  appointed  for  the  trial  of  the  action  (h). 

Where  a  defendant  in  an  action  of  libel  remitted  under 
section  66  of  the  Act,  pays  money  into  court  under  section  2 
of  the  Libel  Act,  1843,  the  rules  of  this  Order  apply  to  and 
must  be  observed  with  reference  to  such  payment  into  court, 
BO  far  as  they  are  applicable  (i)- 


(S)  S/ahft  V.  Stoka,  19  Q.  B.  D.  62 ; 
(onApp.m9;  56L,  J.  194, 
(e)  C.  C.  K.,  1303,  Ord.  XXXIII., 


(?)  Ibid^  T.  3. 

(A)  Ihid.,  T.  ^  (eee  FgnnB  of  Sotice 
in  Appendii,  infra). 
(0  C.  C.  B.,  1903,  Otd.  IX.,  r.  H. 
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Payment  into  court  with  a  denial  of  liability  is  not  permitted  ^'■^>''  xxill. 
in  any  action  or  counter-claim  for  libel  or  slander  [k). 

Where  in  any  action  for  libel  or  slander  the  defendant  relies,  Sefaooe  that 
as  a  defence,  on  the  fact  that  the  libel  or  slander  is  trite,  he  ^°^     °  " 
must  in  his  statement  set  forth  that  the  libel  or  slander  com- 
plained of  is  trne  in  substance  (Q. 

Where  in  any  action  of  libel  or  slander,  the  defendant  does  •'"^  in  mui- 
not  rely  as  a  defence,  on  the  fact  that  the  libel  or  slander  is  damsgeH  in 
true,  but  relies  in  mitigation  of  damages,  on  the  circametances  i"b«'o"i»ndBr. 
under  which  the  libel  or  slander  was  published,  or  on  the 
character  of  the  plaintiff,  be  must,  in  his  statement,  give 
particulars  of  the  matters  relating  thereto  as  to  which  he 
intends  to  give  evidence  (m). 

When  the  defendant  relies  on  any  statutory  defence  or  on  stawtorj 
any  defence  of  which  he  is  required  by  the  Act  or  any  statute  °°"' 
to  give  notice,  he  must,  in  his  statement  (except  in  the  case  of 
any  statute  of  limitations),  set  forth  the  year,  chapter,  and 
section  of  the  statute,  and  the  short  title  thereof,  and  the 
particular  matter  on  which  he  relies,  or  otherwise  sufficiently 
indicate  the  nature  of  the  defence  on  which  he  relies  (n). 

Where  an  action  has  been  remitted  by  a  judge  of  the  High  Coeu,  where 
Court,  for  trial  in  a  County  Court,  the  costs  of  the  parties  in  to  cooDty 
respect  of  the  proceedings  subsequent  to  the  order  of  the  judge  '-"'"^ 
of  the  High  Court,  must  be  allowed  according  to  the  scale  of 
costs  for  the  time  being  in  use  in  the  County  Courts ;  and  the 
costs  of  the  order  and  all  proceedings  previously  thereto,  must 
be  allowed  according  to  the  scale  of  costs  for  the  time  being  in 
use  in  the  Supreme  Court  (o). 

It  has  been  held,  that  after  an  action  has  been  remitted  to  a 
County  Court,  the  Superior  Court  in  which  the  action  was 
commenced,  has  no  jurisdiction  over  the  costs;  and  cannot 
make  an  order  to  tax.  But  it  appears  that  the  judge  of  the 
County  Court  has  such  jurisdiction  (y). 

By  the  Judicature  Act,  1873  (j),  it  is  enacted,  that  the  Jn^icature  Act 
several  rules  of  law  enacted  and  declared  by  that  Act,  shall  be  ^piy  to"* 
in  force  and  receive  effect  in  all  courts  whatsoever  in  England,  inferiotConrU. 
so  far  as  the  matters  to  which  such  rules  relate  shall  be 
respectively  cognizable  by  such  courts. 

(i)  C.  C.  E.,  1903,  Old.  IX.,  T.  12.  («)  51  k  52  Vict,  c  43.  3.  66. 

(0  Ibid^  Ord.  Xh  r.  16  (see  Form  (;0  Mtmdif  t.  Steward,  L.  B.  6  Ex. 

of  Defence  ia  AppcDdia,  infra).  S5 ;  10  L.  J.  Ex.  25. 

(m)  2bid.,  I.  17.  (3)  36  ft  37  Vict.  c.  66,  b.  91. 
(■)  Ihid.,  r.  18. 
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Chap.  Xziil      It  has  been  held,  tliat  nncler  this  enactment,  the  Bales  and 
LiTcipooi        Ordera  under  the  Judicatnre  Act,  apply  to  the  Liverpool  Coort 
Conrt  of         of  PaBBage,  and  therefore,  following  the  decision  of  Gamett  v. 
Bradley  (r),  a  plaintiff  in  an  action  of  slander  in  that  eomt, 
who  had  obtained  a  verdict  with  one  shilling  damages,  was  bald 
entitled  to  hia  costs  mider  the  B.  8.  C.  («),  where  the  judge 
before  whom  the  action  was  tried  had  not  otherwise  ordered  <t). 
Under  the  Liverpool  Court  ot  Passage  Act  (u),  in  actions  <i 
tort  remitted  from  the  High  Com-t  for  trial  in  the  Liverpool 
Court  of  Passage,  the  procedure  is  assimilated  to  that  of  casefi 
of  the  kind  remitted  for  trial  in  a  Count;  Court. 
Ctmta  of  ution     In  an  action  of  libel  tried  in  the  Mayor's  Court,  London, 
JUj^.^^  ^*'*''®  *^^  i"'7  ^""^^  ''^'  ^®  plaintiff,  with  50«.  damages ; 
it  was  held,  that  that  court  had  jurisdiction  to  order  coete 
to  be    paid  to  the  plaintiff,  although  there    was  no  scale 
provided  by  the  rules  for  costs  in  such  a  case  (x). 
<.:cnirt  of  Where  an  action  was  brought  against  the  defendant  for  a 

o^''T-'''  "'  ^'^'  published  in  several  London  newspapers ;  it  appeared  that 
JunHiictioD  in  the  plaintiff  was  the  proprietor  of  a  travelling  circus,  and  in  no 
Libet  y/g^y  connected  with  the  University  of  Oxford,  nor  resident 

within  its  limits ;  but  the  defendant  was  an  ondergraduate 
member  of  Worcester  College,  and  resided  within  the  Univer- 
sity. The  Chancellor  of  the  University  of  Oxford  claimed 
conusance  of  the  action  in  the  Conrt  of  University,  based 
upon  a  charter  ot  Hen.  VIII.,  confirmed  by  statute  of  EUx. : 
and  it  was  held,  that  the  claim  of  the  Chancellor  must  be 
allowed,  notwithstanding  the  plaintiff's  non-residence  vithin 
the  limits  of  the  University  (j/). 

(r)  Supra,  p.  320.  (^r)  ffall  t .  Latntpaeh,  C.  A.,{lSKi 

(0  H.  K.  C,  Onl.  I,XV.,  T.  1.  1  Q.  B.  613. 

(0  iing  y.  Nawittuwih,  4Q.B.D.  (y)  Glmuttt.  WhitiitigliMti,SAl^t. 

871  ;  48  L.  J.  484.  40»  ;  17  Q.  B.  D.  7B1. 
C*)  66  k  67  Vict.  c.  37,  s.  4, 
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The  D&tare  and  extent  of  the  civil  remedy  in  reepect  of 
defamatoiy  publieatioDs  having  been  conaidered  in  the  pre- 
ceding chapters,  the  Bobject  is  next  to  be  regarded  with 
reference  to  the  offence  againet  the  public ;  and  the  remedy 
by  indictment  and  criminal  information. 


CHAPTER  XXIV. 


BLASPHEMOUS  PUBUCATIONS. 


Blaipliemy,    an    ejfenee   agaimt   the 

peace  and  good  order  qf  lonety. 
An    indietablt    offence    at     common 

Caiei  OH  the  lubject. 

Matter  and  ■manna'  of  the  publication. 

DittiHction  beticeen  general  ridiovU  iff 


th«  Seriptur«t  and 

conirereriial  pointt. 
InteMum,   the   eriterion   and   teit  of 

guiU. 
Dtfeadanl  on  kit  trial,  not  alUnoed  to 

re-atieH,   nor  to  jiutify   the   hlat- 

pheniy. 


BLAapHEUiEs  against  God  and   religion   may  be    regarded  Cair.xnv. 
spiritually,  as  acta  of  imbecile  and  impioua  hoatility  against  BlMphsmy 


Buch  offences  are  properly  cognisable  by  municipal  laws.  To  ordarofsooiety. 
attempt  to  redreas  or  avenge  insults  to  a  supreme  and  omni- 
potent Creator,  would  be  absurd  ;  but  when  it  is  considered 
that  such  impieties  not  only  tend  to  weaken  and  undermine 
the  very  foundation  on  which  all  human  laws  muat  rest,  and 
to  dissolve  those  moral  and  religious  obligationa,  without  the 
aid  of  which  mere  positive  laws  and  penal  restraints  would  be 
inefficacioue,  but  also  immediately  tend  to  acta  of  outrage  and 
violence  (a),  being,  for  the  most  part,  gross  insults  to  those 
who  believe  in  the  doctrinea  which  are  held  up  to  scorn  and 

(a)  See  tbe  remnrka  oF  the  learned  the  temporal  courts. — Michaelii  on  the 
Hichaelis,  on  the  question  vrhetber  Moeaie  Law,  vol.  ir.  p.  491  ;  Smith's 
blasphemy  ooght  to  be   puniabed  In      TraiiBlatioD. 


cB,  Google 


864 


LIBBL  :    CRIMINAL  DIVISION. 


Cbaf.  ZZIV.  contempt,  they  oeceasarily  become  an  important  subject  of 
municipal  coercion  and  restraint  (b).  OfTences  of  tbia  nature 
are  ponisbable  in  the  temporal  coacte  vith  fine  and  impriBon* 
ment,  becaase  they  tend  to  subvert  all  religion  and  morality, 
vhicb  are  the  foundation  of  Government  (c). 

The  importance  of  such  restraints  is  strongly  illustrated  in 
the  instance  ot  judicial  oatht.  To  remove,  therefore,  bo  solemn 
and  weighty  an  obligation,  would  be  to  overthrow,  or  at 
least  to  weaken,  that  confidence  in  human  veracity  which 
is  necessary  for  the  parpoees  of  society,  without  which  no 
question  of  property  could  be  decided,  and  no  criminal 
brought  to  justice  {d). 
BlMpheuT  Blasphemy  against  the  Almighty,  by  denying  his  Being  or 

u  indietaUs    providence,  contumelious  reflections  upon  the  life  and  character 
Cnmmon  lAw.  of  Jesus  Christ  (e),  and  in  general,  scoffing,  flippant,  and  in- 
decorous remarks  and  comments  upon   the    Scriptures,  are 
offences  at  Common  Law ;    for  Christianity,  as  has  frequently 
been  asserted  by  high  authorities  (/),  is  part  of  that  law. 
c^wsoDtlie         In  the  case  of  Rex  v.  Taylor  (g),  the  defendant  was  oon- 
■nbject.  victed  upon  an  information  for  saying  that  "  Jesus  Christ  was 

a  bastard  and  whoremaster ;  religion  was  a  cheat;  andthathe 
neither  feared  God,  the  Devil,  nor  man."  Hale,  C.B., 
observed  that  such  kind  of  wicked  and  blasphemous  words 
were  not  only  an  offence  against  God  and  religion,  but  a  crime 
against  the  laws,  state,  and  government,  and  therefore  punish- 
able in  this  [i.e.  King's  Bench)  court :  that  to  say  religion 
is  a  cheat,  is  to  dissolve  all  those  obligations  whereby  civil 
societies  are  preserved ;  and  Christianity  being  parcel  of  the 
laws  of  England,  therefore,  to  reproach  the  Christian  religion 
Vent.  295  ;  3  Keb.  607  ;  4  Bl&c  Com. 


(t)  "The  Sist  grand  offence  of 
speech  and  writEng  is,  speaking  blas- 
phemouelj  ttgainat  God,  or  roproach- 
folly  concern  lag  religion,  with  tw 
intent  to  subvert  man's  fnith  in  Qod, 

Holl,  L.  L.  64  {2nd  edition). 

(o)  Haw.  P.  C,  b.  l,c.  6. 

(<0  utiles  esse  opinioneB  has  quia 
nepit  cum  intelligat  quam  multa  flr- 
mentur  jurcjurando ;  qnanbe  salutis 
aint  f:£cleriuii  KligloQCs ;  qaam  multos 
diTini  sapplicii  metos  a  scelere  lero- 
cilrlt;  quamque  «ancta  sit  Bocietaa 
civium  inter  ip80B  Dils  immortalibns 
interposttistamjudicilmatani  testiboB. 
ac.  de  LL. 

(o)  Haw.  P.  C,  Book  1,  c.  6 ;    1 


(/)  *  Blac.  Com.  69  ;  1  Haw.  PI. 
Cr.  c.  S  :  Vent,  293  ;  2  Str.  834  ;  11 
Mod.  143;  1  Str.  41B,  7S8;  Fitig. 
65  ;  2  Roll.  Ab.  78  ;  Cro.  J.  24,  421. 
And  where  an  injunction  was  applied 
for  to  restrain  tbe  publication  ot  Lord 
Byron's  "  Cain,"  Lord  Eldon,  C,  said 
— "  This  court,  like  other  courts  (rf 
justice  in  tbia  country,  acknowledges 
Cliristianity  as  part  ot  the  law  of  the 
land."  Murray  t.  BsiUmio,  in  Cb. 
1822,  MSB. 

(?)  Vent.  283  ;  3  Keb.  Bep.  607,  pL 
53,  621,  pi.  94;  Trem.  Entr.  227;  2 
Str.  789. 
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is  to  speak  in  subversion  of  the  law  (A).  In  the  case  of  Rex  v.  ^^^'-  xnv. 
Woohton  (i),  the  defendant  had  been  convicted  of  publishing 
five  libels,  wherein  the  miracles  of  Jesus  Christ  were  turned 
into  ridicule,  and  his  life  and  conversation  aspersed  and  vilified. 
It  was  moved  in  arrest  of  judgment,  that  the  offence  was  not 
punishable  in  the  temporal  courts ;  but  the  court  declared 
they  would  not  suffer  it  to  be  debated,  whether  to  write  against 
Christianity  in  general  was  not  an  offence  of  temporal  cogni- 
zance. It  was  contended  on  the  part  of  the  defendant,  that 
the  intent  of  the  book  was  merely  to  show  that  the  miracles 
of  Jesus  Chriet  were  not  to  be  taken  in  a  literal  but  in  an 
allegorical  sense ;  and  therefore  that  the  book  could  not  be 
considered  as  aimed  at  Christianity  in  general,  but  merely  as 
attacking  one  proof  of  the  divine  mission.  But  the  court  was 
of  opinion,  that  the  attacking  Christianity  in  that  way  was 
attempting  to  destroy  the  very  foundation  of  it ;  and  though 
there  were  professions  in  the  book  to  the  effect  that  the  design 
of  it  was  to  establish  Christianity  upon  a  true  foundation,  by 
considering  those  narratives  in  Scripture  as  emblematical  and 
prophetical,  yet  that  such  professions  could  not  be  credited  ; 
and  that  the  rule  was  allegatio  contra  factum  non  eat  admittenda. 
And  the  court,  in  declaring  that  they  would  not  suffer  it  to  be 
debated  whether  writing  against  Christianity  in  general  was  a 
temporal  offence,  desired  that  it  might  be  noticed  that  they 
laid  their  stress  upon  the  term  general,  and  did  not  intend  to 
include  disputes  between  learned  men  upon  particular  contro- 
verted points ;  and  Lord  Raymond,  C.J.,  in  delivering  the 
opinion  of  the  court  said,  "  I  would  have  it  taken  notice  of, 
that  we  do  not  meddle  with  any  differences  in  opinion,  and 
that  we  interfere  only  where  the  very  root  of  Christianity  is 
struck  at  " ;  and  with  him  agreed  the  whole  court  (&).  In  the 
case  of  The  King  v.  Thomaa  Ashley  (1),  the  defendant  was  con- 

(h)  The  mesnlnK  of  the  expreiision  rules  ol  ChiiBtiaoit;.     In   this  sense 

here  lued  by  Lord  Hate,  that  "Chris-  Christinnitj  ma;  jiisti;  be  eaid  to  be 

tiaoitj  is  parcel  o(  the  laws  of  Bng-  incorporated  with  the  law  of  England, 

land,"  thongh  often  cited  in  BUbeeqaent  bo  as  to  form  parcel  of  it  ;  and  it  was 

cases,  appears  to  have  been  mDch  mis-  probably  iu  this  iiease  that  Lord  Hale 

understood.    The  cipresaion  can  only  intended    the    eipreesion    should    be 

mean  either,  that  as  e,  great  partof  the  underatood.     Vide  6th  Bep.  Comrs.  on 

BecDiitiee  ol  oar  legal  syslem  consist  of  Cr.  Law,  p.  83. 

judicial  and  official  oaths  sworn  upon  (i)  8tr.  HM ;   Fitzg.  S04 ;   Bamani. 

the   Qoepels,    ChrieUaDit;  is   closely  163,  2t;6  ;  and  ride  '•  Digest,  Law  of 

iut«rwoTen  with  oar  manicipal  taw  ;  LibelH,"  by  "  a  Gentleman  of  the  loner 

or  that  the  laws  ot  Bnftland,  like  all  Temple  "  (1765),  pp.  69  and  124. 

nmnicipal  laws  of  a  Christiaa  coantry,  (ft)  Fitigibbon,  66. 

mnst  apon  prineiples  of  general  juris-  (0  Trin,   T.    19    Geo.   IL   (17*6); 

pradence,  be  subservient  to  the  positive  Digest,  Lawot  Libels,  125. 
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Caip.  xsiv,  victed  of    blaBpbemy  in    printing    and    publishing    several 
libels,    intituled,     "Discourses    on    tbe     Miracles     of    «zr 
Saviour,  in  view  of  the  present  controversy  between  lofidelf 
and  Apostates." 
Crimiiul  In  tbe  case  of  Jacob  Hive,  an  information  (m)    was  filed 

uAT^^^ed"  ^ftiost  him  by  the  Attorney-General  for  publishing  a  profane 
aeuiurtpnb-  and  blasphemous  libel,  tending  to  vilify  and  subvert  tbe 
fuw  H>d  ^"*^  Christian  religion,  and  to  blaspheme  our  Saviour  Jesus  Christ, 
to  cause  bis  Divinity  to  be  denied,  to  represent  him  as  an 
impostor ;  to  scandalise,  ridicule,  and  bring  into  contempt  big 
most  holy  life  and  doctrine ;  and  to  cause  the  truth  of  the 
Christian  religion  to  be  disbelieved  and  totally  rejected,  by 
representing  the  same  as  spurious  and  chimerical,  and  a  piece 
of  forgery  and  priestcraft.  In  the  case  of  Peter  Anneti,  an 
information  (n)  was  exhibited  against  him  by  the  Attomev- 
General,  for  a  certain  malignant,  profane,  and  blasphemooa 
libel,  intituled  "The  Free  Inquirer,"  tending  to  blaspheme 
Almighty  God,  and  to  ridicule,  traduce,  and  discredit  die 
Holy  Scriptures ;  and  to  diffuse  and  propagate  irreligious  and 
diabolical  opinions  in  the  minds  of  his  Majesty's  subjects,  and 
to  shake  the  foundations  of  the  Christian  religion,  and  of  the 
civil  and  ecclesiastical  government  established  in  this  king- 
dom (o).  In  the  case  of  John  Wilkes  an  information  nis 
exhibited  against  him  by  the  Attorney-General  (,p),  for 
publishing  an  obscene  and  impious  libel,  tending  to  vitiate 
and  corrupt  tbe  minds  and  manners  of  his  Majesty's  subjects; 
to  introduce  a  total  contempt  of  religion,  modesty,  and  virtue ; 
to  blaspheme  Almighty  God ;  and  to  ridicule  our  Saviour  and 
the  Christian  religion.  In  The  Kinfi  v.  WHUami  (q),  the 
defendant  was  convicted  of  having  published  a  libel,  intituled 
"  Paine's  Age  of  Reason,"  which  denied  the  authority  of  the 
Old  and  New  Testament ;  asserted  that  reason  was  the  only 
rule  by  which  the  conduct  of  men  ought  to  be  guided ;  and 
ridiculed  tbe  prophets,  Jesus  Christ,  his  disciples,  and  the 
Scriptures.     In  the  case  of  The  Kintj  v.  Eaton  (r),  the  defen- 

(m)  Hil.  Term,  29  Gen.  11.  (17.-.fi)  ;  l[bel,  R.  v.  DUirell ;  and  H.  T.  (hit. 

Dig.  Law  Lib.  83  ami  126.  ridf   Digest,    Lnw   of    Libeb,   bj  » 

(w)   Mich.  T.  3  Geo.   III.   (1763);  Gendemftn  of  the  InnerTeinple(176;j, 

Dig.  Law  Lib.  84  and  128.  p.  84. 

(o)  The  like  information  was  es-  (.p)  Kir  Fletcher  Korlon,  inHiLT. 

hibited   in    the    same  Term,  against  4  Geo.  HI. 

another  defcadant  for  printing  and  ($)  Before  Lord  Eenjon.  CJ..  it 

publishing;     and     against     another  the  Ouildhall,  1797,  26  State  Tr.  6331 

defendant   for   publishing,   (Be  same  (r)  31  Stale  Tr.  927. 
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daDt  was  convicted  upon  an  information  filed  by  tbe  Attorney-  Cbap.  xxiy. 

General  (s),  of  having  published  an  impioas  libel,  representing 

Jesua  Christ  as  an  impostor,  the  Christian  religion  as  a  mere 

fable,  and  those  who  believed  in  it  as  infidels  to  God  ;  upon 

being  brought  up  to  receive  judgment,  though  his  counsel 

addressed  the  court  in  mitigation  of  punishment,  no  exception 

was  taken  to  tbe  legality  or  propriety  of  the  conviction. 

It  appears,  therefore,  to  have  been  long  ago  settled  that  Result  of 
blasphemy  against  the  Deity  in  general,  or  an  attack  upon  the 
Christian  religion  individually,  for  the  purpose  of  exposing  its 
doctrines  to  contempt  and  ridicule,  is  indictable  and  punish- 
able as  a  temporal  ofFence  at  Common  Law. 

The  same  doctrine  has  been  fully  recognised   in  several  Modem  cmsb 

on  the  Bubject, 
subsequent  cases.  In  Rex  v.  Richard  CaHile  (t),  the  defen- 
dant was  convicted  of  publishing  two  blasphemous  libels. 
And  in  the  case  of  R.  v.  Waddington  (u),  which  was  an 
information  by  the  Attorney-General,  against  the  defendant, 
for  publishing  a  blasphemous  libel,  the  effect  of  the  libel  set 
out  in  the  information  was,  to  impugn  the  authenticity  of  the 
Scriptures ;  and  one  part  of  it  stated,  that  Jesus  Christ  was 
an  impostor,  and  a  murderer  in  principle,  and  a  fanatic.  The 
defendant  was  tried  at  the  Middlesex  Sittings  after  Trinity 
Term,  1822,  and  convicted  ;  Abbott,  L.C.J,  (x),  directing  the 
jury  that  any  publication  in  which  our  Saviour  was  spoken  of 
as  an  impostor  and  a  murderer  in  principle,  was  a  libel  at 
Common  Law.  The  defendant  afterwards  moved  for  a  new 
trial,  on  tbe  ground  of  misdirection  by  the  judge  in  telling  the 
jury  that  any  publication  in  which  the  divinity  of  Jesua  Christ 
was  denied  was  a  libel ;  and  it  was  contended  that  since  the 
68  Geo.  ill.  c.  160  was  repealed,  the  denying  one  of  the 
persons  of  the  Trinity  to  be  God  was  no  offence  ;  and  conse- 
gnently,  that  a  publication  in  support  of  such  a  position  was 
not  a  libel.  But  the  ruling  of  the  Lord  Chief  Justice  was 
unanimously  upheld ;  and  Best,  J.,  observed,  "  It  cannot 
admit  of  the  least  doubt  that  this  direction  was  correct.  The 
S3  Geo.  III.  c.  160,  has  made  no  alteration  in  the  Common 
Law  relative  to  libel.  It  previous  to  the  passing  of  that 
statute  it  would  have  been  a  libel  to  deny,  in  any  printed  work, 

(»)  Sir  Vicnry  Gibba,  Knt.,  E.  T.  02  poem  o(  "Queen   Mab,"  2  Townsh. 

Geo.  III.  Mod.  SL  Tr.  p.  366.     (See  the obserTft- 

(0  3  B.  &  Aid.  161,  167.  fions  o(  BUckburn,  J.,  on  thia  case, 

(x)  1  B.  &  C.  26  ;  and  ride  the  tiial  L.  R.  3  Q.  B.  374.) 

of  Mr.  Uoion  {June  23id,  1841),  for  (2)  Afterwardi  Lord  Teuteideu. 
blasphemy    in    publishing    Slielle;'s 
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Cbip.  zxiv.  the  divinity  of  the  second  person  in  the  Trinity,  the  same 
publication  would  be  a  libel  now."  And  he  added,  "  It  is  not 
necessary  for  me  to  say  whether  it  be  libellous  to  argue  from 
the  Bcriptures  against  the  divinity  of  Christ ;  that  is  not  what 
the  defendant  professes  to  do.  He  argues  against  the  divinity 
of  Christ  by  denying  the  troth  of  the  Scriptures.  A  work 
containing  such  arguments  published  malicioasly  (which  the 
jury  in  this  case  have  found)  is,  by  the  Common  Law,  a  libel, 
and  the  I^sgialatore  has  never  altered  this  law,  nor  can  it  ever 
do  BO  whilst  the  Christian  religion  is  considered  to  be  the 
basis  of  that  law."  The  role  for  a  new  trial  was  therefore 
refused  (ff). 
The  pabiioa.  It  is  also  an  indictable  offence  at  Common  Law  to  publish  a 
bi^idL^oDB  blasphemous  libel  of  and  concerning  the  Old  Testament, 
liw  on  the  Lord  Denman,  C.  J.,  having  directed  the  jury,  that,  if  they 
is  indictable  M  thought  the  publication  tended  to  question  or  cast  disgrace 
Common  i*w.  Qp^n  tjjg  Qld  Testament  it  was  a  libel  {z) :  upon  motion  in 
arrest  of  judgment,  it  was  contended  : — Ist.  That  the  offence 
charged  in  the  indictment  being  for  a  libel  upon  the  Old 
Testament,  it  was  not  punishable  at  Common  Law.  That  all 
the  cases  of  indictment  for  blasphemy  against  the  Holy 
Scriptures,  were  for  matters  directed  against  Gbristianily  and 
religion  together.  2ndly.  That  at  the  time  of  the  cases 
referred  to,  all  witnesses  must  have  been  sworn  on  the  Bible, 
or  the  New  Testament,  but  that  it  was  not  so  now ;  and  there* 
fore  the  reason  for  holding  that  an  attack  upon  Christianity 
would  dissolve  and  weaken  the  bonds  of  society  (viz.)  by  over- 
throwing  or  weakening  the  confidence  in  testimony  given  in 
courts  of  justice,  no  longer  existed.  But  the  court  held,  that 
although  in  most  of  the  cases  cited,  the  libel  had  been  ag^st 
the  New  Testament ;  yet  the  Old  Testament  was  so  connected 
with  the  New,  that  it  was  impossible  that  such  a  publication 
as  the  one  in  question  could  be  uttered  without  reflecting  upon 
Christianity  in  general ;  and  therefore  that  an  attack  upon  the 
Old  Testament  of  the  nature  described  in  the  indictment,  was 
clearly  indictable.  And  as  to  the  argument  that  the  relaxation 
of  oaths  was  a  reason  for  departing  from  the  law  laid  down  in 
the  old  cases,  the  court  could  not  accede  to  it  without  saying 
that  there  was  no  mode  by  which  religion  holds  society 
together  but  the  administration  of  oaths  ;  which  was  not  the 
case,  for  religion,  without  reference  to  oaths,  contained  the 

(-)   Iteg.   \.   HetheriiLgUtn,   6  Jnr. 
529  ;  4  St,  Tr.  {N.  8.)  663. 
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most  powerful  sanctions  for  good  condact :  and  Lord  Benman,  Qa*'-  XXIV. 
C.J.,  observed,  that  those  who  had  desired  the  dispensatioa 
from  the  taking  of  oaths  to  be  extended,  had  done  so  from 
respect  to  religion,  not  from  indifference  to  it.  And  per 
Littledale,  J.,  "  The  Old  Testament,  independently  of  its  con- 
nectioD  with,  and  of  its  proBpective  reference  to  Cbristianit;, 
contains  the  law  of  Almighty  God ;  and  therefore,  I  have  no 
doabt  that  this  is  a  libel  in  law  as  it  has  been  found  to  be 
m  fact  by  the  jury."  And  per  Patteson,  J.,  "  It  is  certain  that 
the  Christian  religion  ie  part  of  the  law  of  the  land.  The 
argument  that  an  indictment  for  a  blasphemous  libel  is  to  be 
confined  to  blasphemy  against  the  New  Testament  is 
untenable  "  (a). 

In  a  recent  case  (b)  the  defendants  were  indicted  for  publish- 
ing in  a  newspaper  called  "  The  Freethinker,"  certain  blasphe- 
mous and  profane  libels  concerning  Almighty  God,  the  Holy 
Scriptures,  and  the  Christian  religion  (c).  At  the  trial  Lord 
Coleridge,  C.  J.,  directed  the  jury  that  the  great  point  for  them 
to  decide  was — "  Are  these  articles,  within  the  meaning  of  the 
law,  blasphemous  libels  ?  Now  that,  as  you  have  been  truly 
told,  is  a  matter  absolutely  for  you.  On  you  is  the  responsibility, 
after  looking  at  them  and  reading  them,  of  saying  whether  they 

are  or  are  not  blasphemous  libels  "  (cf) "Gentlemen.you 

have  heard  with  truth  that  these  things  are,  according  to  the 
old  law, — it  the  dicta  of  old  judges,  dicta  often  not  necessary 
for  the  decisions,  are  to  be  taken  as  of  absolute  and  unqualified 
authority, — that  these  things,  I  say,  are  undoubtedly  blasphe- 
laoxia  libels,  simply  and  without  more,  because  they  question 
the  truth  oE  Christianity.  But  ....  these  dicta  cannot  be 
taken  to  be  a  true  statement  of  the  law  aa  the  law  is  now.  It 
is  no  longer  true,  in  the  sense  in  which  it  was  true  when  these 
dicta  were  uttered,  that  Christianity  ia  part  of  the  law  of  the 
land  (e).    In  the  times  when  these  dicta  were  uttered,  Jews, 

(a)  Btg.   V.   Hetherington,    6  Jur.  tion,"  and  tbey  undonbtedl;  conBti- 

620 ;  4  St.  Tr.  {N.  S.)  563.  toted  the  oSence  ol  blas|ihetaj,  within 

(b")  Beg.   7.  Mamney   and  othen,  1  the  law  es  laid  down  in  the  |>rerioas 

Cub.  &  EI.  126.  cases.    The  libels  lonoing  the  Eubject 

(c)  Thellbelswereof  aa  enceedlngt;  o[  the  indictment  are  Bct  out  in  the 

grow  and  profane  natare,  derisive  of  report  of  Ihe  ctue  contained  in  1  Cab. 

the  Old  as  weU  as  the  ften  Testament,  Jc  El.  12<;. 
and  casting  ridicnle  on  the  birth  and  (j)  )  Cab,  Sl  El.  133. 

dJTinitfof  the  Bavioar:  andthepubli-  (t)   This  and   other  parts   of   the 

cations  were  rendered  the  more  mis.  mling  of  the  Lord  Chief  Justice  have 

cbierons  and  ofifenBive  by  pictures  or  been  enprcssly  dissented  from  :   riife 

wood-cuts,      called      "Comic      Bible  pankhurit  v.  T^tHn/UDN,  STimes  L.B. 

Sketches"   and   "Divine    Mnmmina-  199,perHiiddleston, 6.,aadManisty,J. 
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CBAt.  XXIV.  Roman  Catholics,  NonconfonniBtB  of  all  sorts,  were  under 
heavy  disabilitieB  for  religion,  were  regarded  as  hardly  having 
civil  tights.  Every  thing  almost,  short  of  the  punishment  of 
death,  was  enacted  against  them.  The  epithet  '  ferocious ' 
which  has  been  applied  to  the  statute  of  Wm.  III.,  to  which 
BO  much  reference  has  been  made,  is  hardly  stronger  than  that 
statute  deserves."  .  ..."  It  is  clear  to  my  mind,  that  the 
mere  denial  of  the  truth  of  the  Christian  religion  is  not  enough 
to  constitute  the  offence  of  blasphemy."  And  the  Lord  Chief 
Justice  proceeded  to  say — "  It  is  my  duty  to  lay  down  the  law 
on  the  subject  as  I  find  it  laid  down  in  the  best  books  of 
authority,  and  in  '  Btarkie  on  Slander  and  Libel,'  it  is  t^ete 
laid  down  as,  I  believe,  correctly  " — "  There  ate  ao  questions," 
&c,  [reading  the  passage,  infra,  pp.  862 — 8,  down  to  "  boundary 
between  right  and  wrong"  (/)].  "  Now  that  I  believe  to  be  a 
correct  statement  of  the  law,  and  I  am  not  satisfied  from  my 
study  of  the  cases  on  the  subject  that  the  law  was  ever  laid 
down  differently."  The  Lord  Chief  Justice  then  directed  the 
jury  that — "  If  the  decencies  of  controversy  are  observed,  the 
fundamentals  of  religion  may  be  attacked,  without  a  person 
being  guilty  of  blasphemous  libel  "  (3). 

In  another  case,  the  Lord  Chief  Justice  again  laid  down  the 
law  and  directed  the  jury  to  the  same  effect  as  be  had  done  in 
the  previous  case  {h) . 

A  person  may,  without  being  liable  to  prosecution  for  it, 
attack  Judaism  or  any  religious  sect,  save  the  established 
religion  of  the  country ;  and  the  only  reason  why  the  latter  is 
in  a  different  situation  from  the  others  is,  because  it  is  the 
form  eitaljlished  hy  law,  and  is  therefore  a  part  of  the  constitu- 
tion of  the  country.  In  like  manner  and  for  the  same  reason, 
any  general  attack  on  Christianity/  is  the  subject  of  criminal 
prosecution,  because  Christianity  is  the  established  religion  of 
the  country  (i). 
Tbe  Offence         With  respect  to  the  extent  of  the  offence  of  blasphemy,  and 


bluphenij  be 


(/)  Id  4th  edition,  699,560. 

0)  1  Cab.  &  m.  p.  146 ;  16  Coi, 
C.  C.  336.  The  jury  being  unable 
to  agre«,  were  dischsi^ed  without 
giving  &  Terdict. 

(1)  TTie  Qtieen  v.  Sradlaugh  and 
otheri,  16  Coz,  C.  C.  3S6.  In  the  case 
of  The  ^ueen  y.  Foots,  Ramtey,  and 
Ktmp,  the  detendante  were  indicted 
and  tried  before  Mr.  Justice  Nortb,  tor 


unlawfully  printing  and  publishing 
certain  blasphemoua  Ubela  in  a  news- 
paper called  "  The  Freethinker." 
The;  were  found  gnlltjand  sentenced, 
Foote  to  12,  Bamse;  to  9,  and  Kemp 
to  3  months'  iuiprUonment  Ftifa 
vol.  97,  C.  C.  C.  Sess.  Pap,  607 
CMarch  6tb,  18S3). 

0)  Bfg.  T.  SathereoU,  2  Lew.  C.  C. 
254,  per  Aldecson,  B. 
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the  nature  and  certainty  of  the  words,  it  appears  to  be  im-  Chap.  XXIV, 
material  whetber  the  publication  be  oral  {k)  or  written ;  though 
the  committing  such  mischievous  matter  to  print  or  writing, 
and  thereby  affording  it  a  wider  circulation,  is  undoubtedly  an 
aggravation,  and  materially  affects  the  measure  of  punishment. 

The  delivery  of  lectares  with  the  object  of  endeavouring  to  Biupiiemoai 
show  that  the  character  of  Christ  was  detective,  and  hie  teach-  j^^^Jj^  „(_ 
ing  erroneous,  and  that  the  Bible  woe  no  more  inspired  thaa 
any  other  book,  is  illegal. 

And  where  the  defendant  having  agreed  to  let  certain  rooms  Contmcc  for 
to  the  plaintiff  for  the  purpose  of  delivering  lectures,  afterwards  fo^bhwpb'"" 
discovered  that  the  object  of  the  lectures  was  to  propound  such  tooob  lectures 
doctrines,  and  declined  to  allow  the  rooms  to  be  used  for  such 
a  purpose,  in  an  action  by  the  plaintiff  for  breach  of  contract 
it  was  held,  that  the  defendant  might  justify  on  the  ground 
that  the  plaintiff  intended  to  use  the  rooms  for  illegal  purposes ; 
and  a  plea  to  that  effect  was  held  to  be  an  answer  to  the 
action  (Q. 

It  may  be  observed,  that  all  the  recorded  instances  of  prose-  Matter  ani] 
cution  for  blasphemy,  subsequent  to  Woolaton'i  case,  have  been  uubij^tioi*  * 
for  publications  of  indecent,  scoffing,  and  opprobrious  language 
against  natural  or  revealed  religion ;  and  that  in  most  of  such 
cases,  the  jury  have  been  directed  to  look  both  to  the  matter 
and  the  manner  of  the  publication  in  order  to  decide  on  its 
blasphemous  quality  :  and  in  those  eases  where  the  defendants 
have  been  coQvicted,  the  judges,  in  the  remarks  they  have  made 
upon  the  mischievous  tendency  of  the  offence,  have,  usually, 
founded  their  reasons  for  the  punishment  awarded,  more  upon 
the  offensive  manner  of  the  publication  in  the  particular 
instances,  than  upon  the  matter  itself ;  and  all  have  cautiously 
avoided  laying  down  any  general  prohibitory  rule. 

And  both  the  matter  and  the  manner  of  the  publication  may  Profsne  and 
render  it  more  offensive  in  its  nature  and  more  mischievous  e^'^toraa. 
in   its   tendency,  by  profane  and  derisive  illustrations,  or 
caricatures:  as  in  the  case  of  The  Queen  v.  Ramsey  and 
others  {m). 

It  may  be  asked, — Is  every  publication  which  tends  to  weaken  uirtinetion 
any  particular  argument  that  has  been  adduced  to  prove  the  ridicule  of  the 
existence  ol  a  superintending  Deity,  or  the  truth  of  Christi- Sonptnre*, 

'  »  u '  and  duoiusioni 


(i)  7a«  KiKg  V.  Attaood,  Cro.  Jrc.  (0    Cuioait  v.  Milbavra,  2  L.  K.  Bx,  si»l  points. 

421  ;  Tht  SiHff  r.  Tayl«r,  3  Keb.  Rep.  230  ;  36  L.  J.  Ex.  121. 

607  ;  Vent,  293  ;    lU  Xing  v.  Sjiai--  (m)  Supra,  p.  369,  note  (o). 
ling,  1  Sir.  497. 
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c.Bir.  zxiv.  anity,  illegal  and  indictable  ?  There  can  be  no  doubt  as  to  the 
general  right  of  inquiry  and  discusBion  even  upon  the  moat 
aacred  subjects,  provided  the  licence  be  exercised  in  the  spirit 
of  temperance,  moderation,  and  fairness,  without  any  intention 
to  injure  or  affront.  In  the  cases  cited,  the  defendants  were 
charged  with  having  exposed  Christianity  and  its  doctrines 
to  contempt  and  ridicule,  for  the  purpose  of  introducing  a 
general  disregard  of  rehgion.  And  in  WoolaUm't  case  the  court 
desired  it  might  be  particularly  noticed,  that  they  laid  streas 
upon  the  term  general,  and  did  not  intend  to  include  disputes 
between  learned  men  upon  controverted  points. 

There  are  no  questions  of  more  intense  and  awful  interest 
than  those  which  concern  the  relations  between  the  Creator 
and  the  beings  of  his  creation ;  and  although  as  a  matter  of 
discretion  and  prudence,  it  might  be  better  to  leave  the  dis- 
cussion of  such  matters  to  those  who,  from  their  education  and 
habits,  are  most  likely  to  form  correct  conclusions,  yet  it  can- 
not be  doubted  that  any  man  has  a  right,  not  merely  to  judge 
for  himself  on  such  subjects,  but  also  legally  speaking  to 
publish  his  opinions  for  the  benefit  of  others.  When  learned 
and  acute  men  enter  upon  these  discnssioos  with  such  laudal>le 
motives,  their  very  controversies,  even  where  one  of  the  anta- 
gonists must  necessarily  he  mistaken,  so  far  from  producing 
mischief,  must  in  general  tend  to  the  advancement  of  truth, 
and  the  establishment  of  religion  on  the  firmest  and  most 
stable  foundations.  The  very  absurdity  and  folly  of  an  igno- 
rant man,  who  professes  to  teach  and  enlighten  the  rest  of 
mankind  are  usually  so  gross  as  to  render  his  errors  harmless ; 
but  be  this  as  it  may,  the  law  interferes  not  with  his  blandere 
so  long  as  they  are  honest  ones,  justly  considering  that  society 
is  more  than  compensated  for  the  partial  and  limited  mis- 
chiefs which  may  arise  from  the  mistaken  endeavours  of  honest 
ignorance,  by  the  splendid  advantages  which  result  to  religion 
and  to  truth,  from  the  exertions  of  free  and  unfettered  minds. 
It  is  the  mischievous  abuse  of  this  state  of  intellectual  liberty 
which  calls  for  penal  censure.  The  law  visits  not  the  honest 
Intention,  the  errors,  but  the  malice  of  mankind.  A  wilful  intention  to 
J^f  "("gutTt  psi^ert,  insult,  and  mislead  others,  by  means  of  licentious 
and  contumelious  abuse  applied  to  sacred  subjects, or  by  wilful 
misrepresentations  or  artful  sophistry,  calculated  to  mislead 
the  ignorant  and  unwary,  is  the  criterion  and  test  of  guilt. 
A  malicious  and  mischievous  intention,  or  what  is  equivalent 
to  such  an  intention,  in  law,  as  well  as  morals, — a  state  of 
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apathy  and  indifference  to  the  interests  of  society, — is  the  broad  Cbat.  XjCiV. 
boundary  between  right  and  wrong. 

If  it  can  be  collected  from  the  circumstances  of  the  pobhca-  Deeign  of  the 
tion,  from  a  display  of  offensive  levity,  from  contumelioua  and  ^^^  nuscliiet 
abusive  expressions  applied  to  sacred  persons  or  subjects,  that 
the  design  of  the  author  was  to  occasion  that  miBchief  to  which 
the  matter  which  he  publishes  immediately  tends,  to  destroy 
or  even  to  weaken  men's  senae  of  rehgious  or  moral  obligations, 
to  insult  those  who  believe,  by  casting  contnmelioas  abuse  and 
ridicule  upon  their  doctrine^  or  to  bring  the  established  reli- 
gion and  form  of  worship  ioto  disgrace  and  contempt,  the 
offence  against  society  is  complete. 

A  defendant  in  conducting  his  own  defence,  on  his  trial  for  Dofcnduit  on 
blasphemy,  will  not  he  permitted  to  justify  the  publication  of  J|{J,^^ 
the  blasphemous  matter,  by  re-aaserting  the  substance  of  the  re-aM^t,  nor 
sentiments  contained  in  his  blaspbemoiis  publications ;  nor  to  bUspheinf. 
show  that  they  are  the  sentiments  and  opinions  of  many  learned 
persons ;  nor  that  in  the  opinion  of  such  persons  prosecutions 
for  the  publication  of  religious  opinions  are  improper  (n).    And 
if  a  defendant  in  defiance  of  the  judge's  ruling  and  admonition, 
persists  in  so  doing,  he  may  be  fined  for  contempt  of  court  (o). 
And  so  also  in  a  Scottish  case,  where  the  defendant,  who  con- 
ducted his  own  defence,  was  charged  on  an  indictment  with 
the  publication  of  certain  blasphemous  works,  with  intent  to 
bring  the  Holy  Scriptures  and  the  Christian  Religion  into  con- 
tempt :  it  was  held,  by  the  High  Court  of  Justiciary  in  Scot- 
land, that  he  was  not  entitled,  in  his  speech  to  the  jury,  to 
quote  passages  from  the  Bible  for  the  purpose  ofjustifyingthe 
character  he  had  given  to  it  in  his  libellous  publications  {p). 

It  is  no  ground  for  a  new  trial  in  the  case  of  a  conviction  for  No  ground  for 
the  publication  of  a  blasphemous  libel,  that  the  defendant  was  ?*"  '^f{j^' 
not  allowed  upon  his  trial  to  read  and  utter  blasphemous  to  niiov 
matter,  either  as  extracts  from  other  books  or  as  re-assertions  ^Jj^scww" 
of  the  substance  of  his  blasphemous  publications,  by  way  of  be  nuL 
justification  or  defence  (q). 

The  Libel  Act,  184S  (6  &  7  Vict  c.  96),  passed  for  "  the  The  mni  Aot 
better  protection  of  private  character,  and  for  more  effectually  11"^'''^  "*^ 
securing  the  liberty  of  the  press,  and  for  better  preventing  BiMphemon* 
abuses  in  esercisiog  the  said  liberty,"  applies  only  to  defama- 

(«)  The  Mng  t.  Dariinn,  *   B.  4  (p)  Beg.  v.  Paierion,  1  Broon,  Sc. 

Aid.  334  ;  and  see  The  King  v.  Mary  Kep.  G34~r>. 

Carlile,  St.   Tr.  I   Wew  Series,  J034,  (j)  The   King   v.  DarUim,  *   B.  i 

1049,  Aid.  S-to  ;  The  King  v.  Mary  CarliU, 

(n)  The  King  t.  Darima,  tupra.  State  Triab,  1  Hew  Series,  1034,  1049. 
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Chip,  SXiT.  tory  libels,  and  not  to  blasphemous,  obscene,  or  seditioas 

libels  (r). 
8cpn»ie  trisja     Where  three  persons  were  jointly  indicted  for  publishing 
where  KTtai   blasphemouB  libels  in  a  newspaper,  two  of  whom   (one  as 
dioiwL  editor,  the  other  as  publisher)  had  already  been  convicted  of 

publishing  similar  libels  in  another  number  of  the  same  news- 
paper; it  was  ruled,  on  objection  by  the  third,  to  be    tried 
jointly  with  the  other  two,  on  the  ground  that  he  might  be 
prejudiced  in  bis  defence,  that  he  was  entitled  to  be  tried 
separately,  and  to  call  the  other  defendants  aa  witnesses  in 
hia  behalf  (s). 
After  Verdict,      By  the  statute    60  Geo.    III.    &    1    Geo.    IV.    c.    8  ((), 
BbispbeniouB^  intituled  "  An  Act  for  the  more  effectual  Prevention  of  Bias- 
Mill  Sediiions  phemous  and  Seditious  Libels,"  provision  is  made  by  section  1 
»di«l.°"'       ^^'^  enabling   the  Judge  or  court,  after  verdict  or  judgment 
by  default,  to  order  eJI  copies  of  such  libela  in  the  poaaession 
of  the  defendant  to  be  aeized.    By  section  2,  such  copies  are  to 
be  restored  in  case  the  judgment  be  arrested  or  reversed  (u). 


CHAPTER  XXV. 


PUBUCATIONS   TENDING   TO  SUBVERT   MORALITY. 


Offeueet  againtt  Public  Morali. 
Caiai  and  aMhoritia  on  the  nhject. 
Nature  of  the  Offence, 
Indeeeia  E^hibUian*. 
Ivmiend  puhlicatioiu. 
Statvtetpivkib'it'iiigSale,Ao.,(ifObKen 
Baalu,  PUflcrei,  ^-c. 


nTierainteHtiim  Utaetlackihe  Soman 

GitbuUe  Religion. 
BejHiri  "/a  trial,  telling  out  an  obicetu 

paiiiphlft. 
Prohibition   agaiuft    teiidiiig  obtctiu 

priuU,  He,  hjjmtt. 
Iiideeeid  Adreriiiiemfids  prohibition. 


Chuv.  XXV.  It  has  long  been  established,  that  an  indictment  at  Common 
Off  netT  ^^^  ^"^7  ^  supported  for  any  offence  against  public  morals  or 
vtiDBi  public  decency ;  though  some  doubt,  as  will  appear  from  a  brief 

Muiala  are 


(r)  T!ie  Queen  v.  D»Jfy,  9  It.  L.  B. 
32»;  3Coi,  C.  0.45;  68t.  Tr.  (N.  S.) 
■MS  ;  and  see  Ex  parte  O'Brien,  L.  R. 
([[■.)  12  Q.  E.  .12.  But  aee  per  Lord 
<-oleridge,  CJ.,  15  Coi,  U.  C.  218  and 
i31. 

(i)  Reg.  v.  Bradlavgk  and  othcrt. 


l.'i  Coi,  C.  C.  217,  per  Lord  Coleridge, 
CJ. 

(f)  Sections  g  and  9  of  this  statute 
are  repealed  by  66  4  67  Vict.  c.  61, 

Schedule. 

(ti)  See  the   Statute,   rerbatim,  in 
Appendix  of  Statates,  infra. 
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review  o(  the  cases,  seemB  formerly  to  have  been  entertained  Cb*)*-  ^zv. 
upon  this  subject. 

Sir  Charles  Sedley  (a)  was  indicted  for  having  exposed  his  C»^  >n^ 
naked  body  in  a  balcony  in  Covent  garden,  and  for  having  oa  Uw  subjeet. 
committed  other  indecent  acts  before  a  great  multitude  of 
people.  The  indictment  was  openly  read  to  him  in  court ;  and 
afterwards,  on  being  required  to  take  his  trial  at  bar,  he  sub- 
mitted to  it.  From  the  different  reports  of  this  case  it  appears, 
that  after  the  abolition  of  the  Star  Chamber,  the  Court  of 
King's  Bench  was  considered  as  the  Cuttos  morwn,  to  whom 
the  cognizance  of  such  offences  most  properly  belonged ;  and 
although  it  was  afterwards  contended  that  judgment  was  given 
E^inst  the  defendant  on  account  of  the  personal  violence  he 
used  in  throwing  down  bottles  upon  the  mob,  yet  from  the 
reports  of  the  case  it  clearly  appears  that  the  judges  considered 
the  offence  to  have  been  committed  against  decency  and 
morality ;  and  found  it  necessary  to  interfere  in  those  profligate 
times  to  punish  such  immodest  practices,  which  the  court  said 
were  as  frequent  as  if  not  only  Christianity  but  morality  also 
had  been  neglected.  In  Read's  case  (b),  the  defendant  was 
indicted  for  publishing  a  lascivious  and  obscene  libel,  and  was 
tried  and  convicted  before  Lord  Holt,  G.J.  On  motion  in 
arrest  of  judgment,  on  the  ground  that  the  offence  was  merely 
of  spiritual  and  not  of  temporal  cognizance.  Lord  Holt  was  of 
opinion  that  the  offence  ought  to  be  punished  in  the  Ecclesias- 
tical Court  (fi).  In  Curl'g  case  the  Attorney-General  exhibited 
an  information  against  him  for  printing  and  pablishiug  au 
obscene  book,  intituled,  "  Venus  in  the  Cloister,  or  the  Nun  in 
her  Smock."  The  defendant  having  been  found  guilty,  it  was 
moved  in  arrest  of  judgment,  that  the  offence  was  of  mere 
spiritual  cognizance,  that  in  the  reign  of  Charles  II.  there  was 
a  run  of  obscene  writings  for  which  no  prosecutions  were 
instituted  in  the  temporal  courts,,  and  Read's  case  was  cited. 
It  was  answered  by  the  Attorney-General  (rf),  that  to  destroy 
morality  was  to  destroy  the  peace  of  Government,  since 
Government  was  no  more  than  public  order :  that  the  spiritual 
courts  punished  only  spiritual  defamation  by  words ;  but  that 
if  it  were  reduced  to  writing,  it  would  be  a  temporal  offence 

(a)  1   £eb.  R.  206,  pi.  95;  2   tjtr.  aiaaticalCoarU  in  suiufordefamatioa 

791  ;  Fortesc  99 ;  Mich,  lu  Car.  11.  \  In  England  and  Wales  woa  abolished 

Sid.  168,  pi.  29.  hy  statute,  18  &  19  Vict,  cap,  41  ;  and 

(*)  R.    V,   Head,    E.   T.  6  Anne  ;  in  Ireland  bj  2S  t  24  Vict.  cap.  32. 

Fortesc.  Rep.  98,  99.  (lO  Sir  Philip  Yorke. 

(r)  The  jurisdiction  of  the  Eccle- 


cB,  Google 


866 


LIBEL  :    CRIMINAL  DIVISION. 


Chic.  XXV.  punishable  as  a  libel.     In  Rex  v.  John  Wilkeg  (c),  an  informa- 
tion was  granted  against  )iim  for  printing  and  publiebing  an 
obscene  and  impious  libel,  intituled,  "  An  Essay  on  Woman." 
Nature  of  tbe       Altliough  many  vicioQs  and  immoral  acts  are  not  indictable, 
OffenM,  yg^  ^  ^jjgy  j^jjj  jjg  jjjg  destnictioD  of  morality  in  general,  it 

they  do   or  may  affect  the  mass  of  society,  they  become 
offences  {f)  of  a  pablic  natare. 
indeeeat  letter     Where  the  defendant  wrote  and  sent  to  a  respectable  girl,  a 
iio]ici(i«rber   ^^^^"^  Containing  a  proposal  that  she  should  surrender  her 
chMtitj.         chastity  to  bim  for  a  sum  of  money :  upon  an  indictment 
charging  the  defendant  with  the  publication  of  a  false  and 
defamatory  libel,  (after  verdict  of  guilty)  the  conviction  was 
sustained :  and  the  court  held,  that  the  publication  of  sucb  a 
letter  might,  under  the  circumstances  of  the  girl's  position  and 
character,  constitute  a  defamatory  libel,  such  as  would  reason- 
ably or  probably  tend  to  provoke  a  breach  of  the  peace  ig). 
iniiecant  Ex-       And  where  two  travelling  showmen,  pursuing  their  calling 
Periomi^    on  the  EpBom  Downs  during  the  aammer  races,  kept  a  booth 
or  tent,  into  which  they  invited  persons  to  pay  and  enter  for 
the  purpose  of  witnessing  an  indecent  exhibition  and  perform- 
ance by  a  naked  man  and  woman :  this  was  held  to  be  a  mis- 
demeanour at  Common  Law,  and  indictable  as  such  {k). 
IndtMiit  So  also  it  is  an  indictable  offence  to  undress  on  the  beach 

bathiDt.  ^j^^  bathe  in  the  sea  near  uihabited  houses,  from  which  tbe 
naked  person  may  be  distinctly  seen  ;  and  this  too,  although 
the  houses  may  have  been  recently  erected  ;  and  though  pre- 
viously it  may  have  been  usual  for  men  to  bathe  in  consider- 
able numbers  at  the  place  in  question  (t) ;  and  it  matters  not 
what  the  intention  may  have  been,  tbe  necessary  tendency  of 
such  conduct  being  outrageous  to  decency,  and  corruptive  of 
the  public  morals.  And  accordingly  it  is  no  defence  to  an 
indictment  for  indecent  exposure,  by  bathing  in  the  sea  near  a 
public  footway,  that  there  has  been  as  long  as  living  memory 
extends,  a  usage  so  to  bathe  at  the  place  {k). 

The  same  principle  extends  to  every  species  of  indecent 
representation,  whether  by  writing,  printing,  picture,  or  other 
manner  of  exposure ;  or  that  is  openly  or  notoriously  lewd 
or  contrary  to  public  morality.  In  short,  whatever  outrages 
public  decency,  and  is  injurious  to  public  morals,  and  done 
(<)  1  Burr.  2527.  46  L.  J.  M.  C.  11. 

(/)  Sid,  168;  Str.  790.  (i")  Hex  v.  Cmnden,  2  Camp.  81*. 

(;)  'Jie^aen  v.Adamt,22Ci.B.D.  (i)  Jttg.w.  Reed  and  athert,  H  Cox, 

66  i  58  1..  J.  M.  C.  1.  C.  C.  1,  per  Cookbum,  L.C.J. 

(A)  Jltg.  T.  Savidfri  and  aniit/ier, 
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in  cODtflmpt  of  the  Ikws  of  decency,  is  indictable  as  a  mis-  Cb^f.  xxv. 
demeanour  {I). 

And  the  principle  of  the  cases  upon  the  subject  ot  immoral 
pubhcations  appears  to  comprehend  oral  communications, 
when  publicly  made  before  an  assembly  of  persons ;  i(  the 
nature  of  the  communication  is  such  that  it  tends  to  produce 
immorality  (m). 

By  14  &  15  Viet.  c.  100,  s.  29,  whenever  any  person  shall  be  statoie  u  to 
convicted  of  any  public  and  indecent  exposure  of  the  person,  f^i'd^oy 
or  any  public  selling  or  exposing  for  public  sale,  or  to  public  ""•  e»pt«'"g 
view,  of  any  obscene  book,  print,  picture,  or  other  indecent  indecent  book*, 
exhibition ;  the  offender  may  be  "  imprisoned  for  any  term  p™*^  **=■ 
now  warranted  by  law,  and  also  to  be  kept  to  hard  labour 
during  the  whole  or  any   part  of   such  term   of    imprison- 
ment." 

Summary  powers  are  given,  by  statute  (n),  to  any  metro-  Saia,  &c.,  ot 
politaD  or  other  stipendiary  magistrate,  or  to  any  two  justices  pidn^ 
of  the  peace,  upon  complaint  made  before  them,  upon  oath,  tnau,  and 
that  the  complainant  has  reason  to  beUeve,  that  obscene  books,  prohibited.    ' 
papers,  writmgs,  prints,  pictures,  &c.,  are  kept  in  any  house, 
shop,  room,  or  other  place  within  the  limits  of  the  jurisdiction 
of  any  such  magistrate  or  justices,  for  the  pnrpose  of  sale  or 
distribution,  exhibition  for  purposes  of  gain,  &c.,  to  give 
authority  by  special  warrant  to  any  constable  or  police  oflBcer  Power  to 
to  enter  any  such  house,  Ac.,  and  to  search  for,  and  seize  all  ^^    '""^ 
such  books,  &c.,  and  to  carry  the  same  before  a  magistrate  or 
justice,  who  shall  thereupon  issue  a  summons  calling  upon  the 
occupier  to  appear  to  show  cause  why  the  articles  so  seized  Ordu' for 
should  not  be  destroyed  ;  and  to  order  the  articles  so  seized  to  ""    ' 

be  destroyed. 

An  order  for  the  destruction,  under  the  above  section,  of  Beqnirementa 
obscene  books  must  contain  an  adjudication  by  the  magis-  deetrnciian. , 
trste — 1.  That  the  hooks  are  obscene ;  and  2.  That  the  hooks 
are  of  such  a  character  and  description  that  the  publication  of 
them  would  be  a  misdemeanour,  and  proper  to  be  prosecuted  as 
such.    And  therefore,  where  an  order  contained  an  adjudica- 

(0   1   Hawk.   P.   C.   c.  5,  B.  4 1  1  C.  C.  207, 

Blac.  Com.  65  (n) ;  1  Eftat,  P.  C.  cap.  I,  ti«)  DugdaU  r.  Bfg.,  1  Deare,  C.  C. 

8. 1 ;  jK.  T.  Rourerard,  cited  in  R.  v.  61  (on  writ  ot  error  in  the  Court  of 

Wthl,  1  Den.  O.  C.  33H,  344  ;  3  C.  &  Queen's  Bencfa). 

E.  933 ;  JI.  T.  Waiion,  2  Coz,  C.  C.  (a)  20  b  21  Vict.  cap.  S3, 9.  1.     See 

376;  .H.  T.  Wthb,  1   Deo,  C.  C.  338;  tbU  Statute  atated  at  length  in  the 

18  L.  J,  M.   C.  39  ;    R.  v.  EUvit,  1  Appendix. 
L.  ft  C.  103  ;  Ji.  r,  Holmet,  1  Dean. 
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chaf.  ht.  tion  only  that  the  boohs  were  obecene,  it  waa  held  bad  on 

certiorari  (o). 

Dentil  ot  The  proceediDgs  for  an  oEFence  ander  this  statute  being  q«an 

JJ^^'^'     criminal  in  their  nature,  do  not  lapse  by  the  death  of  the  com- 

lapse  iu  pro-     plainant.    And,  therefore,  where  an  order  had  been  made  by 

'"'^         a  magistrate  for  the  destruction  of  certain  obscene  books  foand 

upon  the  premises  of  the  defendant,  and  pending  an  appeal 

against  the  order  to  Quarter  Sessions,  the  complainant  died ;  it 

was  held,  that  the  death  of  the  complainant  created  no  lapss, 

and  that  the  order  appealed  against  having  been  affirmed,  it 

must  be  enforced  in  due  course  (p). 

A  Cam  maj'  be     The  powei  of  appeal  given  by  the  statute  does  not  supersede 

SuperioKionrt.  *^®  jurisdiction  of  a  magistrate  to  state  a  case  for  the  opinion 

of  a    Superior   Court,  on  a  point  of   law  arising  under  the 

statute  (q). 

Wh«i«inteii'        Although  the  intention  be,  not  to  injure  public  morality,  but 

>^d^  the       ''^  attack  the  Roman  Catholic  religion  and  practices,  the  sale 

BomuCftUialic  of  obscene  works  with  that  view  is,  nevertheless,  an  offence 

*'°°'  within  the  statute  (r). 

A  Report  of  a       Shortly  after  the  decision  above  Stated,  the  same  society  (the 
J^;^^^  Protestant  Electoral  Union)  published  a  new  edition  of  the 
j'amphietu     pamphlet,  in  which  some  of  the  most  obscene  passages  were 
Rook,  «^hiu    omitted ;  but  there  remained  abundant  matter  of  a  disgusting 
the  Statute,      and  offensive  nature,  which  rendered  the  book  not  distinguish- 
able in  principle  from  what  was  before  the  court  in  the  former 
case:    and   one   Mackey   was   tried  at  the  Court  of  Quarter 
Sessions  at  Winchester,  for  selling  copies  of  the  new  edition, 
but  the  jury  beinR  unable  to  agree,  were  discharged  with- 
out giving  a  verdict :    a  report  of  the  trial  was  afterwards 
published,  in  which  the  new  edition   of  "  The  Confessional 
Unmasked  "  was  set  out  at  full  length  ;  although  at  the  trial  it 
was  not  read  aloud,  but  taken  as  read,  and  passages  in  it  only, 
were  referred  to.     In  other  respects  the  report  was,  substan- 
tially, a  correct  one  of  the  trial  and  proceedings.     A  number 
of  copies  of  this  report  having  been  seized  at  the  shop  of  the 
appellant  (where  the  same  were  sold  and  exposed  for  sale)  were 
ordered  by   a  police  magistrate  to  be  destroyed  as  obscene 
books  within  the  meaning  of  the  statute  (s). 

(d)  Kr  jMiie  Bradtaugh,  3  Q.  B.  D.  (r)  R.  v.  meiVu  and  another,  37 

509  ;  47  L.  J.  M,  C.  lOS.  L.  J.  M.  C.  89  ;  L.  R.  3  Q.  B.  371  ;  11 

ip)  7Sp(>!M«™T.7VT(riorc,CQ.B.  D.  C-ox.  C.  C.  «. 

336  ;  19  L.  J.  M.  C.  B7.  (<)  Slfelu  t.  Brannaw,  L.  E,  7  C.  P. 

({)  ati-eU  V.  Bmanan,  41  L.  J.  M.  C.  261  ;   41   L.  J.  M.   C,   S5  ;  and  ride 

86  ;  L.  E.  7  C.  P.  261,  CI  k  GS  Vict.  cap.  64,  B.  3. 
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By  the  Post  Office  Act,  1870,  the   Poatmaster-General  is  Ch^p.  xxy. 
empowered  from    time  to    time,  with  the  approval  of  the  Frohibition 
Treasury,  to  make  regulations  for  preventing  the  sending  or  'S^'*"^'"* 
delivery  by  post  of  indecent  or  obscene  prints,  paintings,  libeiion^ 
photographs,  lithographs,  engravings,  books,  or  cards,  or  of  bj'w,*'" 
other  indecent  or  obscene  articles,  or  of  letters,  newspapers, 
supplements,   publications,  packets,    or    post-cards,   having 
thereon,  or  on  the  covers  thereof,  any  words,  marks,  or 
designs  of  an  indecent,  obscene,  libellous,  or  grossly  offensive 
character  (0- 

The  defendant  was  editor  of  a  newspaper  and  inserted  ^^^'''"rLv 
therein  advertisements,  which  though  not  obscene,  related  to  and  Photoa, 
the  sale  of  obscene  books  and  phott^aphs :  the  advertisers  |^/b^'^t, 
were  foreigners  resident  abroad :  a  police  officer  wrote  to  the 
addtesses  given  in  the  advertisements,  and  received  in  reply 
obscene  books  and  photographs.    The  defendant  was  tried 
and  convicted  on  an  indictment  charging  him  with  causing 
and  procuring  obscene  books  and  photographs  to  be  sold  and 
published,  and  to  be  sent  by  post  in  contravention  of  the  Post 
Office  (Protection)  Act,  1884,  s.  4,  and  the  Court  upheld  and 
affirmed  the  conviction  (u). 

By  the  Customs  Laws  Consolidation  Act,  the  importation  Ag«™tiii>- 
of  any  indecent  or  obscene  prints,   paintings,  photogmphs,  ^aj  inoh. 
books,  cards,  lithographic  or  other  engravings,  or  any  other 
indecent  or  obscene  articles,  is  prohibited,  and  such  may  be 
seized,  and  will  be  forfeited  and  destroyed  (x). 

By  a  recent  statute,  the  affixing  to  any  house,  wall,  hoard*  indsout 
ing,  4c.,  so  as  to  be  visible  to  any  person  passing  along  any  ^e^tT^' 
street,  highway,  or  footpath,  or  otherwise  exhibiting  to 
public  view,  of  any  picture,  or  printed  or  written  matter,  of 
an  indecent  or  obscene  nature,  is  made  a  summary  offence, 
nith  liability  to  a  penalty  of  40s.,  or  a  month's  imprisonment, 
with  or  without  hard  labour  (j/). 

CO  33  &  34  Vict.  cup.  79,  B.  20;  and  (1907),  388,  C.  C.  E. 
Ke   the   Post  Office   Protection  Act,  (z)  39  &.  10  Vict.  cap.  36,  e.  42. 

1884, 47  &  48  Vict.  cap.  76,  s.  4.  (j/)  53  ft;  63  Vict.  cap.  18,  a.  3. 

(■>)  The  Xingv.  Dt  JUamy,  1  K.  B. 
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CHAPTER  XXVI. 


SEDITIOUS  LIBELS,   AND  DEFAMATIONS  OF  THE 
CONSTITU'nON. 


PuhUealimu aga'iKtl  the  Onutitulion. 
mat  eomtifvtei  a  Seditioat  Libel. 
Secmt  avikoritien  and  dtrectiaiu  ie  the 

Seditiout   cBiupiraet/  to   ditaolre   tlif 

Seditiovt  Lxhel  a  gtie>Cian/or  thtjuri/. 


CaiF.  XXVI. 

FablicMioni 


LibeU     agaiHti     the    King    and   hit 

Ooremaifnl. 
Whnt   tciirilt  or  tcritingt  amouid  ft 

TrnuoA  felony. 
LiheU  onthe  GoremaifHt. 
Ruling*  of  the  jxdget  a*  to  in  iteeid 


Amy  member  of  the  State  has  a  right  to  saggest  improve- 
ments in  the  coHBtitution,  and  to  point  out  what  he  cooceivea 
to  be  defects ;  and  though  he  be  mistaken  in  hia  views,  ;et  he 
does  not  offend  criminally,  miless  he  be  actuated  by  an  int«D- 
tion  to  work  mischief,  evidenced  by  the  licentious  and  insulting 
manner  in  which  he  treats  of  the  established  constitution  and 
ordinances  of  the  country.  These,  so  long  as  they  exist,  ought 
to  be  secured  from  contumely  and  insult,  lest  men's  minds 
should  be  eicited  on  the  one  hand  to  effect  a  hasty  and  ill- 
judged  demolition  of  the  political  fabric,  or  on  the  other  should 
be  provoked  to  acts  of  violence  in  defence  of  a  political  estab- 
lishment which  they  hold  in  reverence. 

"  Every  man  may  pubfiah,  at  his  discretion,  bis  opinions 
concerning  forms  and  systems  of  government;  if  they  be 
wise  and  enlightening  the  world  will  gain  by  them.^f  they 
be  weak  and  absurd,  they  will  be  laughed  at  and  forgotten ; 
— if  they  be  iond  fide  they  cannot  be  criminal,  however 
erroneous  "  (a). 

The  State  and  Constitution  being  the  common  inheritance, 
every  attack  made  upon  them,  which  affects  their  permanence 
and  security,  is  in  a  degree  an  attack  upon  every  individual, 
and  concerns  the  rights  of  ail  (i). 

Every  subject  of  the  King  has  an  undoubted  right  to  speak, 
to  write,  and  to  petition,  within  certain  limits  ;  but  be  must 
not,  by  reckless  and  seditious  language,  endanger  the  funda- 
mentals of  the  constitution ;  he  must  not  shake  what  is  rooted, 
nor  bring  again  into  discnssioa,  with  a  view  of  disturbing, 

(n)    Lord    Loughboroagh,    in    the  (i)  Holt,  L.  L.  cap.  6. 

debate  upon  the  Libel  B[ll,  Aji.  1792. 


Digitizecoy  Google 


LIBKLS   AGAINST   THE   CONSTITUTION.  371 

what  IB  settled;  he  may  impute  error  and  suggest  improve-  Chap. XXtfl 
ment ;  he  may  present  a  memorial  or  a  remonstrance,  but  he 
must  not  provoke  the  passions  ot  the  populace  to  overawe  the 
laws,  and  recast  the  syHtem  of  the  State. 

All  writings,  therefore,  which  tend  to  bring  into  hatred  or  vfhm  eon- 
contempt  the  King,  the  Government,  or  the  constitution  as  S^?,^"  * 
by  law  established,  to  promote  insurrection,  or  to  encourage  or  Libel, 
excite  the  people  to  resist  the  laws,  or  the  administration  of 
justice,  are  termed  seditious  libels. 

There  appears  to  be  no   statutory    definition  of  the  term  statntorj 
"  seditious  libel,"  other  than  that  which  is  contained  in  the  ''«*'''^'"> 
first  section  of  the  "  Act  for  the  more  effectual  prevention  and 
punishment  of  blasphemous  and  seditious  lihels  " :  (c)  by  which 
it  is  enacted,  that  in  every  case  in  which  any  verdict  or  judg- 
ment by  default  shall  be  bad  against  any  person  for  composing, 

printing,  or  publishing "  any  seditious  libel  tending 

to  bring  into  hatred  or  contempt,  the  person  of  his  Majesty, 
his  heirs  or  aueceseors,  or  the  Eegent,  or  the  Government  and 
Constitution  of  the  United  Kingdom  as  by  law  established,  or 
either  House  ot  Parliament,  or  to  excite  his  Majesty's  subjects 
to  attempt  tlie  alteration  of  any  matter  in  Church  or  State,  as 

by  law  established,  otherwise  than  l)y  lawful  means" 

the  judge  or  court  is  empowered  to  make  an  order  for  the 
seizure  of  all  copies  of  the  lihel  in  the  possession  of  such 
person  or  of  any  other  person  named  in  the  order  {d). 

In  HaiTieoii'i  case  (e)  the  defendant  was  convicted  on  an  Ciueg  of  Libels 
information  charging  him  with  having  published  concerning  S*'"!*!  'y*  ^ 
the  Government  of  England,  and  the  traitors  who  adjudged 
King  Charles  I,  to  death,  that  the  Government  of  England 
consists  of  three  estates ;  and  that  if  a  rebellion  should  happen 
in  the  kingdom,  unless  that  rebellion  was  against  the  three 
estates,  it  was  no  rebellion.  It  was  moved  in  arrest  of  judg- 
ment, that  there  can  he  no  rebellion  against  the  King,  but  it 
must  be  against  the  three  estates,  who  are  all  united  in  the 
King.  But  the  court  overruled  the  objection,  since  by  18 
Car.  II.  c.  1,  it  is  expressed,  that  neither  one  nor  both  Houses 

(c)  60  Geo.  HI.  &  1  Geo.  IV,  c.  P,  their  Report,  or  Digest  of  Offences 
«.  I.  afminfC  the  State  inferior  to  TreaaoD, 

(d)  See  the  section  stated  rerbatita  ride  6th  Report,  1841,  Aiticlea  46  and 
in  Appendix  of  Statntea,  infra.  The  IS.  Vid^  also  Mr.  Juxtice  Stephen's 
defluUion  giren  in  this  section  seems  Digest  Cr.  Law,  Art.  91,  p.  64,  3rd 
to  hare  been  adopted  hj  the  Criminal  edition. 

Law  Commissioners  (of  whom  the  late  (')  .R-   v.   Sarriton,   3   Eeb.   841; 

Mr.  Starkie.  Q.C.,  was  the  head)  in      Vent.  324  ;  Digest,  Law  Lib.  fi6,67. 

B  B  ? 
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Cau.  zxvi.  of  Parliament  can  make  war  against  the  King,  ander  any 
pretence  whatever :  and  that  though  there  be  three  estates  aa 
to  making  lawB,  there  is  bat  one  authoriiy  as  to  war.  In 
Tutchin'g  cn*e,  the  defendant  was  convicted  (/)  for  publishing 
in  a  paper  called  tlie  "  Observator,"  that  there  were  mis- 
managements in  the  Government ;  that  for  such  they  had  a 
right  to  call  their  governors  to  account,  to  displace  the 
ministers,  dethrone  the  reigning  sovereign,  and  to  transfer 
their  allegiance  to  whom  they  pleased.  Dr.  Brown  (g)  was 
convicted  for  writing  a  libel  entitled  "  Mercurius  Foliucus," 
which  asserted,  "  that  the  late  revolution  was  the  destruction 
of  the  laws  of  England."  In  Rkkard  Nutt't  ca»e  (A),  the 
defendant  was  convicted,  upon  an  information,  for  publishing 
a  libel,  entitled  the  "  London  Evening  Post,"  in  which  it  was 
suggested,  that  the  revolution  was  an  unjust  and  unconsti- 
tutional proceediog ;  and  the  UmitatioD  established  by  the  Act 
of  Settlement  was  represented  as  illegal ;  and  it  was  asserted 
that  the  revolution  and  settlement  of  the  Crown,  as  by  law 
established,  had  been  attended  with  fatal  and  pemicioas 
consequences  to  the  subjects  of  this  kingdom.  In  the  prosecu- 
tions of  Skebbeare  (i)  upon  an  information  for  a  libel,  and  of 
Thomas  Paine  {k),  od  an  information  for  a  similar  offence, 
one  ingredient,  thon<;h  mixed  up  with  many  others,  was  an 
attack  upon  the  justice  and  policy  of  the  revolution;  repre- 
senting it  as  the  origin  and  foundation  of  many  political  evils 
and  calamities. 
Becent  »iitho-  In  the  case  of  The  King  v.  Sir  Fmncia  Bivrdett  (t),  a  criminat 
d'raoti""*  to  iii*or™*tio'>  was  filed  by  the  Attorney-General  for  the  pubhca- 
ths  jory  in  tion  of  a  seditiouB  libel,  which  purported  to  be  an  address  to 
^dUiona  ^^  electors  of  Westminster  {m).  The  jury  were  directed  to 
pabiicstionn.  consider  whether  the  paper  contained  a  sober  address  to  the 
reason  of  mankind,  or  whether  it  was  an  appeal  to  their 
passions,  calculated  to  incite  them  to  acts  of  violeiKe  and 
outrage.  It  it  was  of  the  former  description,  it  was  nota  libel, 
if  of  the  latter,  it  was.  That  the  question  whether  it  was 
published  with  the  intention  alleged  in  the  information,  was 

(/>  2  Ld.  Bay,  lOfil  ;  S«lk.  Bl  :  6  (*)  82  Geo.  III.,  1792.  K.  B,  USS  : 

Mod.  268  ;  Holfa  Rep.  424  ;  S  St.  Tr.  Bej-  v,  Puine,  22  St.  Tr.  318, 

fi32.  CO  3  B.  &  Aid.  717  ;  and  4  ibid.  95, 

Cs)  11  Mod,  86.  SH  ;  sml  Wrf<  St.  Tr.   1  N.  t*.  pp.   1- 

(/,)  Digest,  Ijiw  LibeU,   p.  68,  27  170.     The  trial  was  before  Best,  J, 

Oeo.  II.  (1754),  and  ibid.  126.  (afterwartla  Lord  Wynford). 

CO  Hil.  T.  31  Geo.  IL,  1758,  K.  B,  C™)  See  a  Copj  of  the  Information, 

USS,  ;  Br.e  y.Dr.J.  Sliebbeare.  4  B.&  Ald.ILS.ooteCa). 
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for  their  consideration.    That  the  intention  was  to  be  collected  Chap.  xxvi. 

from  the  paper  itself,  unleaa  explained  by  the  mode  of  publi-       ' 

cation  or  other  circumstances ;  and  that  if  its  contents  were 

likely  to  excite  sedition,  &c.  [as  alleged  in  the  information] , 

the  defendant  must  be  presumed  to  intend  that  which  his  act 

was  likely  to  produce ;  that,    if  they  found  such  to  be  the 

intent,  he  was  of  opinion  it  was  a  libel :  that  they  were  to  take 

the  law  from  him,  unless  they  were  satisfied  that  he  was  wrong. 

And  this  was  held,  per  totam  curiam,  a  correct  mode  of  leaving 

the  question  to  the  jury  ander  the  Libel  Act,  82  Geo.  III. 

c.  60,  s.  1. 

Where  the  defendant  was  indicted  for  the  publication  of  a 
seditious  libel  contained  in  a  paper,  purporting  to  be  the  resolu- 
tions of  a  body  of  persons  calling  themselves  the  "  General 
Convention,"  containing  {inter  alia)  the  statement  that — "  the 
people  of  Birmingham  are  the  best  judges  of  their  own  right 
to  meet  in  the  Bull-ring  or  elsewhere  ;  and  are  the  best  judges 
of  their  own  power  and  resources  to  obtain  justice."  The  jury 
were  directed  that,  as  to  the  first  part  of  the  statement,  it  was 
not  seditious ;  but  that  they  were  to  consider  whether  the 
words  "  the  people  are  the  best  judges  of  their  own  power  and 
resources  to  obtain  justice,"  meant  the  regular  mode  of  pro- 
ceeding, by  presenting  petitions  to  the  Crown,  or  either  House 
of  Parliament,  or  by  publishing  a  declaration  of  grievances ; 
or  whether  they  meant  that  the  people  should  make  use  of 
physical  force  as  their  own  resource  to  obtain  justice,  and 
meant  to  excite  the  people  to  take  the  power  into  their  own 
hands,  and  to  excite  them  to  tumult  and  disorder  (?i). 

If  a  paper  published  by  the  defendant  has  a  direct  tendency 
to  cause  unlawful  meetings  and  disturbances,  and  to  lead  to  a 
violation  of  the  laws,  it  is  a  seditious  libel ;  and  with  respect 
to  the  intent,  everyone  must  be  taken  to  intend  the  natural 
consequences  of  what  he  has  done  (o). 

In  a  subsequent  case  in  Ireland,  the  law  on  the  subject  of  Sedition, 
sedition  was  thus  laid  down  by  a  distinguished  judge  (p)  : — "^  "' 
"  Sedition  is  a.  crime  against  society  nearly  allied  to  that  of 
treason,  and  it  frequently  precedes  treason  by  a  short  interval. 

(,h)  Seg.v.  CoUim,  8  C.  &  P.  4fiO,  oneoftheLonlsof  AppealinOrdinary, 

per  Littledalc,  J.  appointed  under  the  Appellate  Juris- 

(d)  Hty.  T.  Zcrtit,  9  C.  &  p.  402,  diction   Act,  187tt),  in  his  charge  to 

per  Littledale,  J.,  and  ride  The  King  the  Qrand  Jurj,  aa  the  trial  of  the 

V.  Richard  CarliU,\  C.  &P.417;  St.  cases  A^.  v.&WiraRandAs^.  v.i'^trff, 

Tr.  2  N.  8.  iU.  Ir,  State  Trials,  1868. 

(^)  Per  Fitzgerald,  J.  (afterwards 
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Caxp.  xxvr.  Sedition  is  in  itself  a  comprehensive  term,  and  it  embraces  all 
those  practices,  whether  by  word,  deed,  or  writing,  which  are 
calculated  to  disturb  the  tranquillity  of  the  Stat«,  and  lead 
ignorant  persons  to  endeavour  to  subvert  the  government  and 
the  laws  of  the  empire.  The  objects  of  sedition  generally  are, 
to  induce  discontent  and  insurrection,  to  stir  up  opposition  to 
the  government,  and  to  bring  the  administration  of  justice 
into  contempt ;  and  the  very  tendency  of  sedition  is  to  incite 
the  people  to  insurrection  and  rebellion.  Sedition  has  been 
described  as  disloyalty  in  action ;  and  the  law  considers  aE 
seditious  all  those  practices  which  have  for  their  object  to 
excite  discontent  or  disaffection,  to  create  public  disturbance, 
or  to  lead  to  civil  war ;  to  bring  into  hatred  or  contempt  the 
Sovereign  or  the  Government,  the  laws  or  constitution  of 
the  realm,  and  generally  all  endeavours  to  promote  public 
disorder." 

And  this  statement  of  the  law  was  adopted  and  followed  in 

a  subsequent  case,  in  which  the  jury  were  directed  that — 

Sedition  embraces    everything,    whether   by  word,    deed,  or 

writing,  which  is  calculated  to  disturb  the  tranquillity  of  tbe 

State,  and  lead  ignorant  persons  to  endeavour  to  subvert  the 

government  and  laws  of  the  empire  (q). 

SsditiDus  A  seditious  libel  does  not  necessarily   consist  of    written 

Hctnrea.  matter ;  it  may  be  evidenced  by  a  woodcut,  or  engra\-ing  of 

any  kind ;    as  in  a  case  in  Ireland,  where  certain  pictures 

pubUslied  by  tbe  defendant  were  found  by  the  jury,  under  tbe 

direction  o(  the  court,  to  be  seditious  libels (t). 

SBditiouB  The  publication  of  a  handbill,  the  contents  of  which  have  a 

Hudbllls.       direct  tendency  to  cause  unlawful  meetings  and  disturbances, 

and  to  lead  to  a  violation  of  the  laws,  is  a  seditious  hbel  («). 
Seditious  In  the  case  of  O'Connell  and  others,  the  defendants  were 

Cooitiirtcj  w   charoed,  in  several  counts,    with   a    seditious  conspiracy,  in 
(liwolTstha  °     '  ,       ,.  .       .  o  ... 

Union  bttweea  maliciously  snd  seditiously  contnvmg,  &c.,  to  raise  and  create 

^d^reU^°  discontent  and  disaffection  amongst  the  subjects  of  the  Queen, 
to  excite  them  to  hatred  and  contempt  of  the  Govemnieiit 
and  constitution  of  the  realm  ;  and  to  bring  into  disrepute,  and 
diminish  the  confidence  of  her  Majesty's  subjects  in  the  tribu- 
nals constituted  for  the  administration  of  justice ;  and  by  pro- 
curing seditious  meetings  to  be  held,  and  by  the  demonstration 
of  great  physical  force,  to  procure  changes  to  be  made  in  tbe 

(()  Itfs-  V.  Burnt  and  otkerg,   16       1868  :  11  Cox,  C.  C.  5*,  55. 
Coi,  C.  C.  3.«,  per  Cave,  J.  (j)  Reg.  t.  Larat,  H  C.  i  P.  *6i- 

(r)  Brg.  v,  SiiUiruii,  Irish  St.  Tr.      per  Uttledale,  J, 
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goTemment,  laws  and  coDstitution  of  the  realm  as  by  law  Chip.  XIVI 
established :  and  also  with  maliciously  and  seditiously  com- 
bining and  confederating  to  create  discontent  and  disaffection 
amongst  the  liege  subjects  of  the  Queen,  to  excite  them  to 
hatred  and  contempt  of  the  QovenimeDt  and  constitution,  and 
to  unlawful  and  seditious  opposition  to  the  said  Ooverament 
and  constitution  :  and  by  the  means  aforesaid,  to  bring  about 
and  accomplish  a  dissolution  of  the  legislative  union  existing 
between  Great  Britain  and  Ireland  :  and  by  means  of  seditious 
and  inflammatory  speeches  and  writings,  to  bring  about  the 
changes  aforesaid,  and  to  assume  and  usurp  the  prerogative  of 
the  Crown  in  the  establishment  of  courts  tor  the  administration 
of  the  law,  in  contempt,  &e.  (t). 

If  seditious  articles,  touching  the  laws  and  constitution  of  NojiutiiiciitioD 
the  United  Kingdom,  are  published  in  the  newspapers  of  a  pubtiiatiaD°"' 
foreign  country,  the  publication  of  copies  of  such  articles  in  tJ^f ''**» 
this  country,  or  even  extracts  from  them,  cannot  be  justified,  aootber  paper. 


in  Ireland  as  extracts  from  those  papers ;  it  was  held  that  such 
republication  could  not  be  justified  (u).  And  it  is  no  justifica- 
tion for  the  publication  of  a  seditious  libel  that  other  libels  of 
a  similar  character  have  been  published  that  have  not  been 
prosecuted  (x). 

Where  the  indictment,  or  information,  charges  the  pnblica-  intention, 
tion  of  a  seditious  libel,  "with  intent,"  &c. ;  the  intention  yj,°'f„*  ^3' 
alleged  is  a  material  matter  for  the  consideration  of  the  jury,  }"'j- 
and  is  peculiarly  within  their  province.    Such  intention  is  to 
be  collected  from  the  paper  itself.    If  it  appears  that  the  con- 
tents of  the  paper  were  likely  to  excite  sedition  and  disaffection, 
the  defendant  must  be  presumed  to  have  intended  that  which 
his  act  was  likely  to  produce  (.p). 

The  jury  must  determine  the  whole  question,  whether  the  whether  the 
publications  charged  in  the  indictment  are  or  are  not  seditious  o"u'not"»'  '^ 
libels ;  and  they  are  the  sole  judges  of  the  guilt  or  innocence  SeditiooB 
of  the  defendant.    If  they  find  that  the  publications  in  ques-  qaeet'ionfor 
tion  are  libels,  then  they  must  find  whether  they  were  pub-  "■"  ''^- 
lished  with  the  intent  alleged  in  the  indictment  (z) ;   for  to 

(0    O'Cffnaetl   and    gther4    V.   The  Qr)  Reg.  v,  mUn;  9  C.  &  P.  461, 

Qtuvn.  11  CI.  k  F.  155  ;  and  ride  Hie  per  Littlcdnle,  J. 

King  V,  Miiu-ndt  and  others,  tor  a  (y)  The  King  v.  Burdett,  4  B.  4 

salitious  coDspiracy,  St.  Tr.  1  N.  S.  786.  Aid.  95. 

(yj  R.  V.  PigiM,  IriBh  St.  Tr.  1868  ;  (j)  And  this,  notwithstanding  that 

II  Cox,  C.  C.  i6-T.  the  House  of  Commons  has  resolved 


cB,  Google 


876 


CRIMINAL  DIVISION  :    SEDITIOUS  LIBELS. 


SadiUoua 
wordB  attflrBd 
W  unlavful 
meetiujL 


Chif.  ZXVI.  conatitnte  crime  the  criminal  act  and  the  criminal  intent  Bhoald 
concur  {a).  If  they  come  to  the  conclusion  that  the  defendant 
published  the  articles  in  qneBtion ;  that  the  true  meaning  has 
been  given  to  them  by  the  inoaendoes,  and  that  they  are  sedi* 
tious  libels,  published  with  the  intention  imputed  to  them, 
then  they  have  all  the  elements  which  would  warrant  them  in 
bringing  in  a  verdict  of  guilty  (6). 

And  seditious  words  apoken  at  an  unlawful  meeting  or 
assembly  may  be  the  subject  of  indictment  (c).  And  where  in 
a  prosecution  for  uttering  seditious  words  with  intent  to  incite 
to  riot,  it  ia  proved,  that  previously  to  the  happening  of  the 
riot,  seditious  words  were  spoken  by  the  defendants ;  it  is  a 
question  for  the  jury  whether  or  not  such  rioting  was  directly 
or  iDdirectly  attributable  to  the  seditious  words  so  proved  to 
have  been  spoken  (d). 

Where  to  an  indictment  for  publishing  a  seditious  libel,  the 
defendant  pleaded  a  justification  under  the  6th  section  of  Lord 
Campbell's  Libel  Act  (e),  it  was  held,  on  demurrer,  by  the 
Court  of  Queen's  Bench  in  Ireland,  that  the  statute  did 
not  apply  to  seditious  libels ;  and  therefore,  that  a  justifica* 
tion  under  that  section  could  not  be  pleaded  to  such  an 
indictment  if). 

And  where,  upon  an  application  to  take  and  return  infor- 
mations against  the  proprietors  of  a  newspaper,  for  publishing 
a  seditious  libel,  evidence  was  tendered  under  the  Newspaper 
Libel  and  Registration  Act,  1881  (g),  of  the  truth  of  the  libel, 
and  thatit  was  for  the  public  benefit  that  it  should  be  published. 
The  magistrate  refused  to  receive  such  evidence.  Afterwards, 
upon  an  application  to  the  Court  of  Queen's  Bench  in  Ireland 
for  a  mandamus ;  it  was  held,  that  as  no  such  matters 
could  be  given  in  evidence  at  the  trial,  the  magistrate  was  right 
in  refusing  to  admit  the  evidence  at  the  preliminary  inquiry; 
and  that  the  application  for  a  mandamua  must  be  refused  (A). 


public  b«neli(. 


it  lo  be  a  maliciouB,  scaadolom,  and 
seditlouB  libel,  tending  to  cre&t« 
jealousies  and  diviBions  among  her 
Majesty's  Enbjects,  aud to alieiiate  the 
affections  of  tbu  people  [rom  the  con- 
stitution, Hrx  V.  Beeret,  Feake'aAddl. 
Cases,  S4. 

(a)  Reg.  t.  Sullirait,  II  Coi,  C.  C. 
.'>l,  per  Fitzgerald,  J.  ;  Stg.  T.Pigolt, 
fame  vol.  p.  60,  per  Dean;,  B. 

iV)  Ihid.^.t2;  and  «ee  "Seditioni 
intention"  defined  in  Stephen's  Digest 


Cr.  Lnn,  Art.  93,  p.  6S,  3rd  editioo. 

(c)  Reg.  V.  Vinoty^  and  slken,  9 
C.  &  P.  91. 

(4)  Reg.  t.  Buna  and  ot\ert,  16 
Cos,  C.  C.  355,  per  Cave,  J. 

(e)  6  *:  7  Vict,  c  96. 

C/  )  rhr  QMf»  T.  Diifs,  9  Ir.  L.  K. 
329  i  nt  Quff-n  1.  J/'Hugk  (1901),  S 
Q.  B.  D.  (Ir.)  G69. 

(j)  44  Ji  45  Vict.  c.  60,  «.  *. 

(A)  Er  parte  O'Brien  (If,  L.  E. 
(Ir.)  12  Q.  B.  D.  29. 
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Where  on  the  trial  of  a  defendant  for  publiBhing  a  seditiouB  '^**''-  XIVI. 
libel  the  jury  disagree  and  are  discharged  without  giving  a 
verdict ;  the  matter  is  still  sitb  judice,  and  it  is  a  contempt  oE 
Court  to  criticize  the  proceeding  in  a  manner  calculated  to 
obstroct  the  course  of  justice  (i). 

So  far  as  to  publications   which  principally  concern,   ab-  Libela  against 
utractedty,  the  political  establishment  and  constitution  of  the  bJ  Gov^- 
State.  ""°t- 

Another  class,  and  one  much  more  strongly  and  frequently 
tending  to  produce  public  irritation  and  disorder,  consists  of 
malicious  publications  of  a  more  personal  nature,  affecting 
either  the  King  or  his  government,  or  ministers  of  justice,  or 
either  House  of  Parliament,  and  tending  to  render  them  odious 
or  contemptible. 

It  has  frequently  been  held,  that  words  committed  to  print 
or  writing  (and  published)  amount  to  an  overt  act  of  treason,  in 
proof  of  the  compassing  the  King's  {k)  death ;  but  even  in  such 
case  it  seems  that  a  publication  must;  be  proved,  though  in  arbi- 
trary times  the  contrary  has  been  adjudged,  particularly  in 
the  instances  of  Peachum{l),  a  clergyman,  and  of  Algernon 
Sidney  {m) :  the  farmer  of  whom  was  convicted  for  treasoiLable 
passages  in  a  sermon  never  preached,  and  the  latter  for  some 
speculative  opinions  contained  in  papers  discovered  in  his 
private  closet ;  but  so  unsatisfactory  did  the  grounds  of  these 
convictions  appear,  that  Feacbum  was  not  executed,  and  the 
attainder  of  Sidney  was  reversed. 

By  the  Treason  Felony  Act,  1848  (n),  if  any  person  within  When  wordB 
the  United  Kingdom  or  without,compa8s,  imagine,  invent,  devise,  ^'^"^ 
or  intend  to  deprive  or  depose  the  King,  his  heirs,  or  successors  ^roason- 
from  the  style,  honour,  or  royal  name  of  the  imperial  crown 
of  the  United  Kingdom,  or  of  any  other  of  his  Majesty's  domin- 
ions and  countries,  or  to  levy  war  against  his  Majesty,  his 
heirs,  or  successors,  within  any  part  of  the  United  Kingdom, 
in  order,  by  force  or  constraint,  to  compel  him  or  them  to 
change  his  or  their  measures  or  councils,  or  in  order  to  put 
any  force  or  constraint  upon,  or  in  order  to   intimidate  or 
overawe  both  Houses  or  either  House  of  Parliment,  or  to  move 
or  stir  any  foreigner  or  stranger  with  force  to  invade  the 

(i)  ITit  King  V.  FmniiiK't  Jaumal  228  ;  C  Lac.  Alir  117. 
(1902),  2  Ir.  Rep.  K.  B.  83.  (I)  Cro.  Car.  I2u. 

(i)  2  BolL  S9,  90  ;   Yoat.  3i6;    II  (•»)  Foster,  198. 

Mod.  322  ;  1   St.  Tr.   977  ;  3  St.  Tr.  (m)  11  k  12  Vict.  c.  12,  b.  3. 
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Denying  tli 

Tilldof  the 
King  to  tl.» 


XXVI.  United  Kingdom,  or  any  other  of  his  Majesty's  dominiona  or 
countries  under  the  obeisance  of  his  Majesty,  his  heirs,  or 
succesBore ;  and  such  compassings,  imaginations,  inventionB, 
devices  or  iotentions,  or  any  of  them,  shall  express,  utter,  or 
declare,  by  publishing  any  printing  or  writing,  or  by  open  and 
advised  speaking,  or  by  any  overt  act  or  deed ;  every  person  so 
offending  shall  be  guilty  of  felony. 

An  averment  that  the  prisoner  combined,  conspired,  con- 
federated, and  agreed  with  others,  to  levy  war,  &c.,  is  an  aver- 
ment of  a  suEBcient  overt  act,  in  support  of  an  indictment 
(under  the  above  section)  for  compassing  to  depose  the 
Queen  (o). 
,pt  of  At  Common  Law,  any  contempt  of  the  King's  person 
"* '  amounts,  on  principles  of  policy  too  obvions  for  observation  or 
comment,  to  a  high  misdemeanour.  Such  a  contempt  may 
either  consist  in  the  imputing  to  the  King  the  want  of  capa- 
city or  integrity  (p),  in  charging  him  with  a  breach  of  his  coro- 
nation oath  {q),or,  by  maliciously  asserting  anything  concerning 
him  which  tends  to  lessen  him  in  the  esteem  of  his  subjects, 
weaken  his  government,  or  raise  jealousies  between  him  and 
his  people.  These  are  considered  as  high  contempts  and  mis- 
prisions, and  are  punishable  as  misdemeanours  at  Common 
Law, 

So  to  deny  the  King's  title  to  the  Crown,  or  to  raise  doubts 
concerning  it,  in  unadvised  discourse,  would  amount  to  a  con- 
tempt at  Common  Law  ;  and  to  do  it  deliberately  and  advisedly, 
if  it  did  not  constitute  treason,  would  at  least  subject  the 
offender  to  the  penalties  of  a  priemunire  {r). 

In  the  case  of  John  Wilhet  («)  the  defendant  was  convicted 
upon  an  information  filed  by  the  Attorney-General,  for  print- 
ing and  publishing  a  malicious  libel,  entitled  "The  North 
Briton,  Ko.  45,"  tending  to  vilify  and  traduce  the  King  and 
his  government — to  impeach  and  disparage  his  veracity  and 
honour — and  to  represent  and  make  it  believed  that  his 
Majesty's  most  gracious  speech,  delivered  from  his  throne  to 
the  Parliament,  on  Tuesday,  the  19th  day  of  April,  1768,  con- 
tained many  falsities  and  gross  impositions  upon  the  public ; 


(li)  jVvlcahy  (i^frror)  y.  The  ^tteen, 
1  Ir.  L.  K.  C   L,  12. 

(ji)   Hawk.   P.  C.   c,  23;   i   Blae. 
Com.  120. 

(?)  Koy,  ll).-| ;  Rnwk,   l'.  C.  c.  23. 
s.  5. 

r)  i  Bine.  Com,  123  ;  Hnwk.  I'.  C, 


(()  Digest  Law  LibeU,ft9.  Infomia- 
tions  wete  nl»o  filed  RgainHt  Xeani^ 
nnd  Williamt.  for  printing  and  pnb- 
lisliiiiK  the  anine.  Ibid.  :  and  e«e  R. 
V.  LuHiherl  i-Kd  Pfirry.  2  Camp.  398. 
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and  tbal)  his  Majesty  had  suffered  the  honoar  and  dignity  of  CBip-  xxvi. 
his  crown  to  be  sunk  and  prostitated,  and  the  interests  of  his 
sabjects  and  allies  to  be  treacherously  betrayed ;  and  also  te 
render  the  King  and  his  government  contemptible  and  odioas, 
and  to  excite  tumults,  commotions,  and  insurrections,  &c.,  &c. 

In  the  case  of  The  King  v.  Harvey  ((),  it  was  held  to  be  an 
indictable  offence  to  publish  falsely  of  the  King,  or  of  any  other 
person,  that  he  laboured  under  mental  derangement. 

The  offence  of  encouraging  or  endeavouring  to  persuade  any  PnbUcation 
person  to  murder  another,  whether  a  subject  of  his  Majesty  or  J^'icSa  and 
not,  and  whether  within  the  King's  dominions  or  not,  may  m""'""'- 
be  completed,  within  the  meaning  of  the  statute  (u),.by  the 
publication  of  an  article  in  a  newspaper,  rejoicing  in  regicide 
and  recommending  others  to  follow  the  example  of  the  regicide, 
although  not  specifically  addressed  to  any  one  person.  And 
BO,  where  the  defendant  was  indicted,  under  the  statute  above 
mentioned,  for  the  publication  of  an  article  in  a  newspaper 
published  in  London,  in  the  German  language,  exulting  in  the 
murder  of  the  Emperor  of  Russia,  and  commending  it  as  an 
example  to  revolutionists.  The  jury  were  directed,  that  if 
they  thought  that  by  the  publication  of  the  article  in  question 
the  defendant  did  intend  to,  and  did,  encourage  or  endeavour 
to  persuade  any  person  to  murder  any  other  person,  whether  a 
subject  of  her  Majesty  or  not,  and  whether  within  the  Queen's 
dominions  or  not,  and  that  such  encouragement  and  endeavour- 
ing to  persuade  was  the  natural  and  reasonable  effect  of  the 
article,  they  should  find  the  defendant  guilty :  and  such  was 
held  to  be  a  right  direction  (x). 

Next,  as  to  libels  on  the  Government.    It  is  the  undoubted  UbeU  on  tb« 
right  of  every  member  of  the  community  to  publish  his  own 
opinions  on  all  subjects  of  public  and  common  interest,  and  so 
long  as  heexercisesthisinestimable  privilege  candidly,  honestly, 
and  sincerely,  with  a  view  to  benefit  society,  he  is  not  amenable 
as  a  criminal.     This  is  the  plain  line  of  demarcation  ;  when 
this  boundary  is  overstepped,  and  the  licence  is  abused  either 
for  the  wanton  gratification  of  private  malice,  in  aiming  a  stab 
at  the  private  character  of  a  minister,  under  colour  and  pre-  Bonndar;  of 
tence  of  discussing  his  private  conduct ;  or  where  either  public  ^'^\(^-^  Jj 
men  or  their  measures  are  denounced  in  terms  of  obloquy  and  npinionBon 

■ubjecleof 
public  and 

(0  2  B.  &  C.  257  ;  and  ridt  2  SI.  (j-)  The   Qvffn  v.   Molt,   SO  L.  J.  coiamon 

Tr.  (N.  S.}S.  M.  C.  lis.  intereiit. 

(K>  24  &  25  Vict.  c.  100,  b.  4. 
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Chap.  XXVI.  contumely,  under  pretence  of  exposing  defects  and  correcting 
errors,  but  in  reality  for  the  purpose  of  obstructing  and 
impeding  the  admini»tratinn  of  public  afTaira,  or  oE  alienating 
the  affections  of  the  people  from  the  King  and  his  govem- 
ment,  and  by  weakening  the  ties  of  allegiance  and  loyalty,  to 
pave  tlie  way  for  sudden  and  violent  changes,  sedition,  or  even 
revolution  ;  in  these  and  similar  instances,  where  public  mis- 
chief is  the  object  of  the  act,  and  the  means  used  are  calcu- 
lated to  effect  that  object,  the  publication  ia  noxious  and 
injurious  to  society,  and  is  therefore  criminal. 
WriUngsof  It  has  been  said,  with  regard  to  the  productions  of  apolitical 

aJ^^  author,  that  they  should  not  be  too  hardly  dealt  with.  Although 

thejory  are  to  form  their  judgment  upon  the  particular  passage 
stated  in  the  indictment  or  information,  they  may  compare  that 
with  the  whole  book  or  article  and  see  bow  it  is  qualified 
by  it  (y). 
Bniingt  of  Every  man  has  a  right  to  give  every  public  matter  a  candid, 

b'^D^i^X.  *'^'  "*^  *™®  discussion.  The  people  have  a  right  to  discuss 
any  grievances  that  tbey  have  to  complain  of,  but  they  must 
not  do  it  in  a  way  to  excite  tumult  (z). 
Privilege  of  &  And  it  was  observed  by  a  learned  judge,  in  the  course  of  hia 
todb^wVo"  summing  up  to  the  jnry,in  a  modem  case  in  Ireland,  "When 
of  tbe  acu  you  come  to  consider  what  a  joumaliat  may  do,  I  have  to  point 
o^t^e  oirani-  ^^|.  ^j^^^  ^  joumalist  may  (and,  indeed,  it  ia  hia  duty)  canvass 
and  censure  the  acts  of  the  Government  of  tbe  State ;  be  is  free 
to  discuss  their  acts  and  their  public  policy ;  and  be  may 
eanvaas,  and  if  he  thinka  proper,  censure  the  acts  of  Govern- 
ment and  miniaters,  and  above  all,  he  is  invited  to  consider 
what  is  of  tbe  greatest  importance,  the  administration  of  the 
law.  Justice  demands  that  the  errors  of  courts  of  justice  shall 
be  pointed  out ;  and  all  that  is  within  the  province  of  a  public 
journal.  But  this  course  should  be  carried  out  with  calm  and 
temperate  language.  The  man  who  criticizes  the  conduct  of 
the  Government  ought  not  to  impute  improper  motives  ;  and 
though  he  may  point  out  that  there  is  bad  administration  of 
justice,  yet  be  should  not  use  language  that  would  indicate 
contempt  of  tbe  laws  of  the  land.  When  a  public  writer  uses 
his  privilege  to  create  discontent  and  dissatisfaction,  he  becomes 
guilty  of  what  tbe  law  calls  sedition  "  (a). 

(J)  Hm  t.  Rfere»,    Peakes  Addl.  (a)  R.  v.  &<«iVa«.  11  C«i,  C.  C.  31, 

CaBCB,  S4,  per  Lord  Kenjon,  C.J.  per  Fitiigenilil.  J.,  and  ride  mpra,  372, 

(;)  /fey.  T.  a-lliiu,  y  C.  &.  P.  JiJO,  Vie  King  v.  Bunlctt,  and  other  cases 

per  Littlednle,  J.  there  cttcit. 
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The  principles  which  govern  cases  of  the  claBs  here  mentioned  Ca^f-  zxvt. 
being  the  same  as  those  already  stated  in  the  earlier  part  of 
this  chapter  with  regard  to  libels  of  the  Constitution,  it  is 
deemed  unnecessary  to  cite  more  than  a  few  of  the  cases  in 
detail,  as  both  are  classed  as  seditious  libels,  and  come  within 
the  same  denomination  as  those  already  cited.  Every  case, 
indeed,  tailing  within  it  is  too  intimately  involved  in  its  parti, 
cular  eircumstances  to  admit  of  any  abstract  rules  less  general 
than  the  elements  which  have  been  laid  down  as  essential  to 
such  an  offence. — the  plain  intrinsic  tendency  of  the  communis 
cation  to  produce  public  disorder,  and  the  malicious  intention 
of  its  author  (b). 

In  the  case  of  John  Tatckiit,  who  was  convicted  upon  an  impubttion  of 
information  for  publishing  several  libels  on  the  Crovernment,  ost»n'oFthe 
Lord  Holt,  G.J.,  in  summing  up  to  the  jury,  observed,  "  To  aoiornmBnt. 
say  that  corrupt  officers  are  appointed  to  administer  a&irs  is 
certainly  a  refiection  on  the  Government.    If  persons  should 
not  be  called  to  account  for  possessing  the  people  with  an  ill 
opinion  of  the  Government,   no   government  can   subsist; 
nothing  can  be  worse  to  any  government  than  to  endeavour  to 
procure  animosities  as  to  the  management  of  it ;    this  has 
always  been  looked  upon  as  a  crime,  and  no  government  can  be 
safe  unless  it  be  punished  "  (c). 

John  Clarke  was  found  guilty  upon  an  information,  charging  impotinK 
him  with  having  printed  and  published  a  malicious  libel,  inti-  Qonnmrnt. 
tnled  "Mist'e  Weekly  Journal,"  containing  false,  malicious,  ™^«'>™p''™ 
and  seditious  reflections  on  his  late,  and  present  Majesty,  by  Mioutrf . 
drawing  odious  parallels,  and  thereby  malicioosly  and  falsely 
insinnating  the  Government  to  be  tyrannical,  and  the  ministry 
corrupt  and  abominable  (d). 

Richard  Franklin  was  found  guilty  upon  an  information,  UW  V 
charging  him  with  having  printed  and  published  a  malicious  bnng  aTilatj 
libel,  intituled,  "  No.  235,  The  Country  Journal,  or  the  Crafts-  <>*  f*""  '"*" 
man,"  containing  an  extract  from  a  private  letter  from  the  to  tmdnce  snd 
Hague,  with  intent  to  disturb  the  happy  state  of  the  public  Q^i[jj^\„f 
peace  and  the  tranquillity  of  the  kingdom,  &<:.,  and  to  bring  his 
Majesty's  treaty  of  peace  into  contempt  and  disgrace,  and  also 

(6>  Vide  B.  T,  Bed/nrd,  2  Str.  789  ;  and  the  cases  cited  mjrra. 

S.  t.  Owen,  K.  B,  MS8.  ;  Digest  Law  (e)  5  St.  Tr.  E33,  a.D.   I7(M  ;  xaA 

at  LibeU,  67-8  ;  R.  v.  Laim-ence,  12  ride  Vie  King  v.  Bell,  infra. 

Mod.3tl;  Sid.  219;  Rol.  773 ;  Digest  (d)   9  St.  Tr,  27,  A.D.  1729;  and 

Law  Lib.  121  ;  Bex  v.  Bears,  12  Mod.  rirfd  The  Xing  v.  Fitlter  and  athert, 

Bep.    219 ;    Holfs    Rep.    422,    Lord  infra. 
Bajm.  118  ;  Bac.  Ab,  tit.  Libel,  i460. 
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Chip.  XXVI.  («  detract,  scandalize,  traduce,  and  vilify  the  adminiBtration 
of  his  Majesty's  GovernmeDt  of  tlie  kiogdom,  and  his  principal 
officers  and  ministers  of  State,  and  to  represent  them  as  per- 
sona of  no  intejirity  or  ability,  and  as  enemies  to  the  pablic 
good  of  the  kingdom,  &e.  After  the  evidence  was  conclnded 
on  the  part  of  the  Crown,  the  Counsel  for  the  defendant  offered 
to  prove  some  of  the  contents  of  the  libel  to  be  true.  He  was 
immediately  interrupted  by  Lord  Raymond,  C.J- : — "  As  for 
your  saying  that  you  can  prove  what  is  charged  on  the  defen- 
dant to  be  true,  it  is  my  opinion  that  it  is  not  material  wbether 
the  facts  charged  in  a  libel  be  true  or  false,  if  the  prosecution 
be  by  indictment  or  information  ;  and  that  writing  and  printing 
may  be  libellous,  though  the  scandal  ia  not  charged  in  direct 
terms  but  only  ironically."  His  lordship  added  : — "  And  the 
law  reckons  it  a  great  offence  when  the  libel  is  pointed  at 
persons  in  a  public  capacity,  as  it  is  a  reproach  to  the  Govern- 
ment to  have  corrupt  magistrates,  substituted  by  his  Majesty, 
aud  tends  tu  sow  sedition  and  disturb  the  peace  of  the  king- 
dom. Therefore  I  shall  not  here  allow  of  any  evidence  to 
prove  that  the  matters  charged  in  this  libel  are  true,  for  I  am 
only  abiding  by  what  has  been  formerly  done  in  other  cases  of 
the  like  nature"  («). 
LiW  on  the  jj^  j[jg  ^^gg  (,(  'j'f^^  iCijiff  v.  Cobbett,  an  information  was  filed 
ofthslniih  by  the  Attorney- General  against  the  defendant,  for  a  libel 
uTeramen  published  iu  the  "  Weekly  Register,"  in  the  form  of  a  letter 
Libel  OD  signed  Jucerna.     It  was  a  libel  upon  the  administration  of  the 

(he  Lord  Irish  Government,  and  upon  the  public  character  and  conduct 
and  Lard  of  the  Lord  Lieutenant  and  Lord  Chancellor  of  Ireland.  Mr. 
11^^!'°'  "*  Cobbett  was  not  the  author,  but  merely  the  publisher  of  this 
letter.  After  the  libel  had  been  proved,  and  the  defendant's 
counsel  heard,  Lord  Ellen  borough,  in  his  charge  to  the  jury, 
observed,  "It  is  no  new  doctrine,  that  if  a  publication  be 
calculated  to  alienate  the  affections  of  the  people,  by  bringing 
the  Government  into  disesteem,  whether  the  expedient  be  by 
ridicule  or  obloquy,  the  person  so  conducting  himself  is  exposed 
to  the  inflictions  of  the  law.  It  is  a  crime.  It  has  ever  been 
considered  as  a  crime,  whether  wrapt  in  one  form  or  another." 
And  his  lordship  added,  "  It  has  been  observed,  that  it  is  die 
right  of  the  British  subject  to  exhibit  the  folly  or  imbecility 
of  the  members  of  the  Government.  But  if,  in  so  doing, 
individual  feelings  are  violated,  there  the  line  of  interdictitm 

(<>)  IUj!  t.  Frankliti,  9  State  Trials,  356. 
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begins,    and    the    offence    becomes    the    subject    of    penal  Cmp.  xxvi. 
visitation  "  {/). 

A  criminal  information  was  filed  against  the  editor  of  "  The  Lib«iii  m 
Atlas  "  newspaper,  for  a  libel  publistied  in  that  paper  traducing  J?,,*;5^jy'j,j 
the  Lord  Gbancellor,  Lyndhurst.   The  libel  stated  that  there  Lrndhunt, 
was  a  rumour  that  he  had  been  charged  with  bartering  eccle-  jor^„p"ion  ;„ 
Biastical  livings,  and  was  to  be  dismissed  from  his  office.    The  office. 
defendant  was  tried  before  Lord  Tenterden,  C.  J.,  at  Weatminster, 
on  the  24th  December,  1829,  and  found  guiltj  ((/). 

A  criminal  information  was  also  filed  ex  officio,  against  three 
other  defendants  for  a  libel  on  the  Lord  Chancellor,  Lyndhurst, 
published  in  the  "Morning  Journal"  newspaper,  imputing  that 
he  had  corruptly  advised  the  appointment  of  Mr.  Sugden  {h) 
to  the  office  of  Sohcitor-General.  The  defendants  were  tried 
before  Lord  Tenterden,  C.J.,  on  the  28rd  December,  1829,  and 
found  guilty  (i). 

Criminal  informations  were  also  filed,  ex  officio,  by  the  Seditioua  Uheia 
Attorney-General  against  the  same  defendants  for  a  seditious  the  atiem-' 
hbel  on  the  King,  the  Government,  and  his  Ministers,  published  ^1^°^  ""'' 
in  the  "  Morning  Journal "  newspaper.     The  defendants  were 
tried  before  Lord  Tenterden,  C.J.,  on  the  22nd  December,  1829t 
and  were  severally  found  guilty.     The  defendants  Fisher  and 
Alexander  were  fined,  imprisoned,  and  ordered  to  find  sureties 
for  their  good  behaviour.     The  defendant  dutch  was  afterwards 
discharged  on  his  own  recognizances  (k), 

A  criminal  information  was  also  tiled,  ex  officw,  by  the 
Attorney-General  (t)  against  the  three  defendants,  for  seditious 
libels,  published  in  the  "  Morning  Journal "  newspaper,  on 
the  Crovernment,  and  Ministers  of  the  Crown.  The  defendants 
were  tried  before  Lord  Tenterden,  C.J.,  at  Westminster, 
on  the  24th  December,  1829,  and  were  severally  found 
guilty.     The  defendants  Alexander  and  Isaacson  were  fined, 

(/)  other  cases  may  be  referred  to,  (g)  The  A'ihj  v.  £rU,  MS.  Cr.  Off. 

In  which  the  same  doctrioe  has  been  Bee.  H.   T.   10   Geo.  IV.  ;    and   ride 

repeated  In  the  jadgmentEoE  tbecourt  Houi.  li  Hal,  440. 

upon  defendants  cunvicted  of  public  (/i)  Afterwards  Lord  St.  Ijeonanlg. 

libels.    la  the  case  of  Tlie  Xing  v.  (i)  Ike  King  v.  Either,  Alexander^ 

(UhcU,  K.  B.  1810,  for  a  libel,  tend-  and  Oateli,   tUS.  Cr.  09.  Rec  U.  T. 

iag  to  incite  disaffection  in  the  arm; ;  10  Geo.  IV. 

Mid  the  cases  of   The  King  v.   Gain  (*)  'Jlie  King  t.  Fiihei-.  AUramUr, 

Jotri,  and  The  King  v.  Dnthard,  the  and  Qvtch,  MS.   Cr.  Off.  Kec,  M,  T. 

same    general    principles    were    ei-  10  Geo.  IV.,  and   ride  Moo.  &  Mai. 

pounded  and  applied;  eeealso  Tutekia'i  433. 

*a4e,  aOiKiulF*  raw,  and  otherscited  (f)  Sir  Jftmes  Bcarlett,  Knt. 
tupra,  pp.  372,  374. 
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CHiP.  zxn.  impriBoned,  and  ordered  to  find    aareties    for    their  good 
befaavionr  (m). 

An  indictment  was  preferred  against  the  same  defendsnti 
for  a  libel  on  the  Dnke  of  Wellington,  aa  Prime  Minister.  The 
libel  was  pablished  in  the  '*  Morning  Joamal "  newspaper,  utd 
imputed  (inter  <Uia)  that  the  Dake  was  guilty  of  disloyal  into), 
tions  towards  the  King,  and  was  capable  of  a  design  to  over- 
throw the  Throne,  and  prostrate  the  laws  and  liberties  oi 
England.  The  defendants  were  tried  before  Lord  Tenteiden, 
C.J.,  at  Westminster,  on  the  24th  I>ecember,  1829,  and  were 
found  guilt;  (»)• 


Dnkaof 
WalliAgton 

Miniatsr. 


CHAPTER  XXV]  I. 


CONTEMPTS    OF    CODRT. 


a«n«nd  Jo: 
diction  u  ti 

Caiit«nipu. 


OmrU  Martial,  Oo/Urmplt  tf. 
CoUmal  CimrU,  Qtidempt*  if. 
B'tTiiatm  and   Cla*tiJiealio%   ef  Cm- 

Class  1.   Gmlemptt  eommitifd  ■'*  tin 

fast  of  til  f  fhurt. 
Clash  3.   OnaempU  mmmiOal  nil  ^ 

Court  bjf  tome  ptMieatio»  rtfMif 

im  procerdingt  pimdeide  lite. 
Class  3.   OmtempttbydiioMtienttU 

Ordn-M  ef  0>*rt. 
Class  4.    Onttemjitebf  oilier  artttni. 

ing  IB  ehtruet  (A«  eouree^Jml'it*. 


Oeiteral  Juritdict-m  at  la  CenUmpti. 
LibfU  on  Jttdgrt,  lolifn  pmtiekabU  at 

Cbatemplt. 
H'hat    OoKiti    hare    jKritdiction   lo 

pUHitli  for  Clmtemptt. 
Omrtt  of  Rerord,  what  are. 
Superior  Qiurtt.  their  JtiriediHieit  at 

to  fin^mpte. 
Jiidiirial    proBf^ingi    at    Chambert, 

Contemptt  in  reittiiiiii  to. 
Omrlt  of  Quarter  Setiioiu,  CoxtempU 

'/■ 
Qmnty,    and    other    Inferior   O'urtt, 

Ciintemptt  of. 


I.  Contempts  of  His  Majesty's  Courts  of  Justice,  and  scan- 
dalons  reflections  on  judicial  proceedings,  are  misdemeanonrs 
requiring  prompt  suppression,  and  appropriate  panishment ; 
since  nothing  tends  more  to  disturb  pubUc  order  and  to  incite 
to  disobedience  of  the  law,  than  eootemptuons  reflections  on 
the  administration  of  justice. 

t-  Courts  of  justice  have  an  inherent  power  to  vindicate  tbeir 
own  dignity  and  authority.  Such  a  power  is  coeval  with  their 
first  foundation  and  institution.    By  our  Constitution  the 

(ii,}7Tiei:itigy.Jirartdeu,A!rj-a»der,  (n')TheSi7igv.Jtarmlen,AUMaitr. 

and  Itaaeten,  HS.Cr.Ofi.Boc  M.  T.       aiU  Itaaeton,  MS.  Or.  Off.  Bee.  H.T. 
10  Oeo.  IV.  10  Geo.  IV.,  and  ride  Mool  &  H>L4». 
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reigniog  Sovereign  is  the  fonntaiu  of  every  species  of  iusticeCoiP.  XXVU. 
which  is  administered  in  this  kingdom  (a) ;   and  as  such,  the 
King  delegates  his  power  to  his  Judges,  who  have  the  custody 
and  gaard  of  the  King's  oath,  and  sit  in  the  seat  of  the  King 
in  his  Courts  of  Justice,  as  his  representatives. 

Contempts  of  his  Majesty's  Conrts  (b)  of  Justice  are,  there- 
fore, contempts  of  his  Crown  and  dignity,  and  are  puoisbahle 
as  such. 

And  notwithstanding  the  statute  of  Magna  Charta,  that  none 
are  to  be  imprisoned,  nisi  per  legale  judicium  paiium  stiofum, 
it  is  one  part  oE  the  law  of  the  land  to  commit  for  contempts, 
and  confirmed  by  the  statute  of  Westm.  2  (c). 

And  the  issuing  of  attachments  by  the  Supreme  Courts  of 
Justice  for  contempts  committed  out  of  Court,  stands  upon  the 
same  immemorial  usage  as  supports  the  whole  fabric  of  the 
Common  Law  ;  it  is  as  much  the  "lex  tena,"  and  within  the 
exception  of  Magna  Charta,  as  the  issuing  of  any  other  legal 
process  whatsoever  (d) . 

It  is  moreover  necessary  that  a  Court  of  Jastice  should  have  Neraraitj  of 
the  power  of  vindicating  its  dignity  by  removing  obstructions  ^iTtTii^to""'' 
to  its  proceedings,  compelling  obedience  to  its  process,  and 
punishing  those  who  obstruct  or  resist  its  authority.  For  it 
would  be  in  vain  that  the  Crown  has  conferred  upon  its  judges 
and  ministers  of  justice  the  power  to  act  in  its  behalf  in  the 
administration  of  the  law,  if  there  were  a  power  above  the  law 
having  a  right  to  resist  it.  The  power  to  administer  the  law 
would  then  be  hut  a  power  of  contention  against  a  state  of 
anarchy. 

The  power  possessed  by  Courts  of  Justice  of  punishing  for  Hov  to  be 
contempts,  is  therefore  essential  to  the  due  administration  of  ""^^ 
justice.    It  is,  however,  a  power  which  should  only  be  used 
when  absolutely  necessary ;  always  with  forbearance  and  dis- 
cretion ;  and  only  in  the  interests  of  justice. 

Offences  of  this  nature  may  consist  either  in  the  more  gross  Q^nol  ntture 
violation  of  decency  by  making  ase  of  contumelious  and  inso- 
lent language  in  the  face  of  the  court ;  or  in  the  publication 
oE  scurrilous  abuse  of  a  judge,  with  reEerence  to  his  conduct  as 
judge,  in  a  judicial  proceeding ;  or  in  the  publication  of 
reflections  on  the  purity  of  its  proceedings,  tending  to  obstruct 

(fl)  Vide  \2Ct,.2o.  25. 

(i)  By  the  word  "  Conrl "  is  meuot  (rf>  Vide  Hie  King  y.  Almon,  Notes 


Ihe  Judges  who  coastitBle  it.  of  Judgmenta  bj  Sir  J.  Eardle;  Wil- 

(<■)  Gilb.  HUt.  of  the  Coort  of  C.  P.      mot,  C.J.,  p.  254, 
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Cflip,  sxnt.  the  course  of  justice;  or  by  calumniating  the  parties  con- 
cerned in  causes  before  the  court,  and  in  prejudicing  the 
minds  of  the  public  against  suitors  and  others,  before  the 
cause  is  heard. 

As  judges,  magistrates,  and  others  entrusted  with  the 
administration  and  execution  of  the  law,  are  the  servants  of 
the  law,  as  well  as  of  the  State,  it  is  peculiarly  the  policy  of  the 
law  to  protect  them  in  the  discharge  of  the  duties  of  their 
respective  offices:  and  accordingly,  libels  against  judges  and 
magistrates  have  been  regarded  as  more  immediately  directed 
against  the  authority  of  the  law,  and  as  an  offence  deserving 
of  a  more  exemplary  punishment  than  libels  of  private 
individuals  (e). 
IdbeUon  Libels  on  bis  Majesty's  judges  and  ministers    of  justice, 

puD^bie  M  libough  sometimes  punishable  as  contempts  of  court,  are  more 
Ctfnunijiiii.  usually  the  subject  of  criminal  information.  When  punishable 
as  a  contempt,  the  question  is  not  whether  the  publication  is  a 
lihel,  but  whether  it  contains  reflections  on  the  administration 
of  justice,  in  a  proceeding  pending  before  the  court :  if  it  does, 
it  may  be  punished  as  a  contempt  of  court,  if  otherwise,  only 
as  a  libel.  But  if  the  publication  be  not  only  a  libel  on  the 
judge  personally,  bat  also  on  the  administration  of  justice,  in 
a  matter  pending  before  the  court ;  then  it  is  punishable  not 
only  as  a  contempt  of  court  for  the  libel  on  the  administration 
of  justice,  but  also  by  criminal  information  or  indictmeut  for 
the  personal  libel  od  the  judge. 

It  is  a  matter  of  history  that  in  former  times  offences  of  the 
kind  were  punished  with  cruel  severity.  Amongst  the  earlier 
cases,  one  of  the  most  notorious  is  M'rennujii's  case,  in  which 
the  Attorney-General  exhibited  an  information  in  the  Star 
Chamber.  Wrennum,  who  was  a  man  of  rank  and  education, 
was  charged  in  that  information  with  a  libel,  traducing  the 
Lord  Chancellor  Bacon,  in  a  petition  to  the  King,  com- 
plaining of  his  treatment  by  the  Lord  Chancellor  in  a  suit 
in  the  Court  of  Chancery,  by  which  he  had  been  ruined.  The 
Court  of  Star  Chamber  found  him  guilty,  and  sentenced  him 
to  the  cruel  and  infamous  punishment  of  perpetual  imprison- 
ment ;  to  pay  a  fine  of  £1,000  ;  to  be  twice  pilloried  ;  and  to 
lose  both  his  ears  {/). 
In  a  subsequent  case,  the  defendants,  for  writing  and  pab- 

(f)  See  5  Co.  125  ;  9  Co.  69  ;  Hob. 
216  ;  G  Mod.  43,  I6T  \  aad  tee  Ike 
Queen  r.  Langley,  2  Salk.  698. 
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lishing  two  letters,  ecandalizing  the  Court  of  Arches,  and  Sir  ^^*'-  xsvn. 
William  Bird  the  judge  thereof,  were  fined  by  the  Court  oE 
Star  Chamber,  the  husband  in  i;200  and  the  wife  in  ^100, 
and  both  committed  to  the  Fleet  (g). 

For  a  seditious  libel  against  the  Privy  Council  and  the  LiW  on  the 
judges,  the  defendant  was  committed  to  the  Fleet  during  the  and^udgca. 
King's  pleasure,  and  fined  f  3,000  (ft). 

In  another  case,  one  Jaffe  was  indicted  for  a  libel  directed  to  ^^jj?*'  °°  ^'^ 
the  King,  against  Coke,  then  late  Chief  Justice,  in  respect  of  a  coke. 
judgment  delivered  in  the  case  of  Magdalen  College,  affirming 
the  said  judgment  to  be  treason,  and  speaking  of  the  late  Chief 
Justice  as  "Traitor  and  perjured  judge."  This  libel  he  affixed 
to  the  great  gate  at  the  entrance  to  Westminster  Hall ;  he  also 
affixed  copies  at  divers  other  places.  Being  arraigned,  he  put 
in  a  scandalous  plea,  affirming  that  he  would  not  plead  other- 
wise. It  was  adjudged  by  the  Star  Chamber  that  he  be  com- 
mitted to  the  marshal,  stand  upon  the  pillory,  be  imprisoned 
till  he  submitted  to  every  court,  be  bound  to  his  good  beha- 
viour, with  sureties  during  his  life,  and  pay  a  fine  of  ^1,000 
to  the  King(i). 

In  modern  eases,  defendants  have  been  more  humanely  Uodem  casw 
treated.  Where  Lord  Mansfield,  C.J.,  had  made  an  order  out  Judge*/"* 
of  court  for  amending  an  information  for  libel,  the  defendant 
published  a  pamphlet  reflecting  on  the  Lord  Chief  Justice  for 
having  so  done  ;  representing  the  amendment  as  having  been 
made  "officiously,  arbitrarily  and  illegally":  a  rule  was 
granted  requiring  the  defendant  to  show  cause  why  an 
attachment  should  not  issue  against  him  for  contempt  (fc). 

In  a  subsequent  case,  an  information  was  filed  by  the  ^'M  od  I*jrd 
Attorney-General  against  the  defendants  for  printing  and  pub-  ElknborongL 
Ushing  in  a  newspaper,  called  "  The  Independent  Whig,"  cer- 
tain libels,  with  intent  to  bring  the  administration  of  justice 
into  contempt,  and  to  defame  and  vilify  Lord  Ellenborongh, 
-Chief  Justice  of  the  Court  of  King's  Bench.  The  libels  were 
contained  in  certain  letters  which  represented  his  lordship  as 
disgracing  his  high  station,  and  preventing  justice  being  done 

(jf)   niiitacli:  V.  .Voady  and  nj.,  3  ride  also  other  cases  in  Digest  L.  L., 

Car.   I.  (1628);   Append,  to  3  Bush.  by "AGentlemanofthelDnerTemple" 

Col.  7  ;  Digest  Law  of  Libels,  by  "A  (1765),  p.  108  et  irq. 

QenttemaD    ol    tbe    Inner    Templtj"  Ot)  The  Kifuj  v.  Almon,'a.\\.5  Qw. 

<1765l,  p.  109.  III.  ;  Notes  ot  Judgments  by  Sir  J. 

(A)  The  Ki«g  v,  Perkini,  Jbid.  Efttdtey  Wilmot,  late   L.C.J,  ot   the 

(0  TSrt  jCtij   V.  Jeffe,  5   Car.   I.  ;  Court  ot  Common  Pleas,  p.  243. 

Cro.  Car.  175  ;  15  Vin.  Abr.  89  ;  and 
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Cur.  XXTU.  to  a  persoD  vho  sought  it  at  hU  bands  in  coart;  allading  to  a 
case  which  had  then  lately  been  tried  before  bis  lordship.    The 
letters  vere  in  the  highest  degree  defamatory  and  Bcorrilons. 
The  defendants  were  found  guilty  (0> 
Libel  on  Judge     In  another  case,  an  information  had  been  filed  by  the 
"»/^d'  *''*'  Attorney-General  against  Ultite  andanother  (m),  for  an  abusive 
Terdict.  comment  on  the  conduct  of  Mr.  Jnatiee  Le  Blanc,  and  a  jury, 

by  whom  a  person  had  lately  been  tried  for   motder   and 
acquitted.     Upon  the  trial  of  the  defendants  for  the  libel, 
Grose,  J.,  directed  the  jury,  that  in  case  they  were  of  opinion 
that  the  publication  had  been   made,    not   with  a  view  to 
elucidate  the  tmtb,  but  to    injure   the  characters  of  indi- 
Tiduals,  and  to  bring  into  contempt  the  administration  o! 
JDstLce  in  this  country,  they   ought  to  find  the  defeudants 
guilty. 
BidicniesDd        And  where  a  judge  of  assize  having  a  case  to  try  in  which 
Tad^ot  "' "  '^^  details  were  of  an  obscene  nature  :  by  way  of  warning  and 
Awiie.  advice  to  the  newspaper  reporters,  before  the  trial  commenced, 

stated  with  reference  to  the  trial  of  that  case  that  as  there  was 
no  protection  in  the  case  of  a  newspaper  publishing  obscene 
and  indecent  matter,  he  hoped  and  believed  that  his  advice 
would  be  taken,  after  the  trial  and  conviction,  and  whilst  the 
learned  judge  was  still  sitting,  one  of  the  local  newspapers 
published  a  scurrilous  attack  upon  the  judge,  holding  him  up 
to  ridicule  and  contempt  with  reference  to  his  observations  so 
made  upon  the  case  before  the  trial  :  such  was  held  to  be  a 
contempt  of  court,  and  upon  the  application  of  the  Attorney- 
General  on  the  Crown  side  of  the  Queen's  Bench  Pivision,  the 
defendant  was  ordered  to  show  cause  why  he  should  not  be 
committed  to  prison  for  his  contempt ;  and  on  showing  cause 
and  apologising,  he  was  fined  £100  and  £26  for  costs  (n). 
Commituia  for     Bst  although  the  publication  of  scandalous  matter  reflecting 
^a^amm    "P'*'^  *  jndge  in  his  administration  of  justice,  may  amount  to 
CoorM  of         a  contempt  of  court,  committals  for  such  have  of  late  years 
Midiomre»ortca  seldom  been  resorted  to,  except  in  cases  of  a  very  gross 
to-  nature ;  occupants  of  the  judicial  Bench  having  acted  with 

commendable  forbearance,  and  left  to  public  discrimination 
attacks  upon  and  comments  derogatory  or  scandalous  of  them 
in  their  judicial  capacity. 

(1}  Ihe  King  v.  Hurl  and  another,  (in)  1  Cnmp.  359. 

K.  B.  E.  T.  IWiiS  ;  4B  Geo.  111. ;  ride  («)  Ihe   Qu^«   v.   Gi-ay  (ISW)),  2 

la  East,  9i  ;  and  lu-e  But/  v.  Ci"iaHf,  Q.  B.  Sr,, 
1  Brod.  iL  Bing,  54M ;  4  Moore,  lii.'i. 
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But  in  Bmall  OoIonieB,  coDsisting  principally  of  coloured  Chjp,  ixvii. 
populations,  the  enforcement,  in  a  proper  ease,  of  committal  for  in  Colonial 
contempt  for  scandalous  attacks  upon  the  court  in  its  adminis-  *^'"""'JL 
tration  of  justice,  may  be  necessary  for  the  preservation  of  its 
dignity,  and  the  enforcement  of  its  judgments  and  decrees  (o), 

The  jnriadiction  in  contempt  exists  in  the  interest  of  the  Joriidiotioii  in 
public,  as  a  safeguard  of  the  due  administration  of  justice.  ^^^^^' ' 
Any  act  done  or  writing  published  which  is  calculated  to  bring 
the  Court,  or  the  judge  of  a  Court,  into  contempt,  or  to  lower 
his  authority,  is  a  contempt  of  Court.  Further,  any  act  done, 
or  writing  published,  which  is  calculated  to  obstruct  or  inter- 
fere with  the  due  course  of  justice  or  the  lawful  process  of  the 
Courts,  is  a  contempt  of  Court  {p). 

All  Courts  of  Becord,  Inferior  as  well  as  Superior,  and  What  Coarts 
whether  of  civil  or  criminal  jurisdiction,  have  power  to  punish  tira^wplmiah 
for  contempts  committed  in  the  face  of  the  court.    But  In- for  Contempts, 
ferior  Courts  not  of  Becord  have  no   power   (except  where 
expressly  given  them  by  statute)    to   punish  for  contempts 
other  than  those  committed  in  the  face  of  the  court :  whereas 
the   Superior  Courts,  and  some  Inferior  Courts  of  Becord, 
punish  for  contempts  of  both  classes. 

There  is  a  distinction  between  a  power  to  punish  for  con- 
tempt, and  a  power  to  remove  for  disorderly  conduct;  the 
one  being  a  judicial  power,  the  other  an  ordinary  power  for 
the  necessary  preservation  of  order,  which  may  be  used  by  all 
Courts  Inferior  as  well  as  Superior. 

Courts  of  Becord  are  of  three  classes : — 1.   Supreme ;    2.  coart*  of 
„  n    T  I    •  Rsoord,  what 

oupenor;  3.  Infenor.  are. 

1.  The  Supreme  Court  of  this  Kingdom  is  the  High  Court 
of  Parliament,  consisting  of  King,  Lords,  and  Commons  (,q). 
The  Supreme  Court  of  Judicature  in  England  was  constituted 
by  the  Judicature  Act  of  1878  (r),  which  consolidated  into 
one  court  under  the  name  of  "  The  Supreme  Court,"  the  then 
existing  Court  of  Chancery,  the  Superior  Courts  of  Common 
Law,  and  the  Courts  of  Admiralty,  Probate  and  Divorce. 

2.  The  Superior  Courts  of  Becord,  as  constituted  by  the  Jndi- 
catare  Acts,  are.  The  High  Court  of  Justice,  and  the  Court 

(u)  MeLeal    v.   S/.  Aubyu  (IS99),  (jj)  As  to  contempts  of  Parliament 

A.  C.  u4ii.  and  other  legislative  asseoabliee,  tide 

(jf)  Per   Lord   Russell,  L.C.J.,  in  Chapter  XXIX.,  iw/w. 

■Jkti^vefKV.  ffroi),  16T.  L.  R.(ISO0),  (i-)  36  &  37  Vict.  c.  60, 8.3  (amended 

|>p.  305-  li.  by  various  aubse<|uent  statutes). 
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Superior 
Conrta,  their 
jnrndictioD  at 
to  Contempts. 


Jndieial 
pro<:eedinga  h 
Cbunbere, 
Contcmpta  in 
rslatiaa  to. 


■  of  Appeal  («).  And  by  a  subsequent  Statute  {()  the  term 
'*  Superior  Courts  "  means  and  includes : — As  to  England, 
bis  Majesty's  High  Court  of  Justice  and  his  Majesty's 
Court  of  Appeal,  and  the  Superior  Courts  of  law  and  equity 
in  England  as  tbey  existed  before  the  constitution  of  his 
Majesty's  High  Court  of  Justice:  and — as  to  Ireland,  the 
Superior  Courts  of  law  and  equity  at  Dublin :  and — as  to 
Scotland,  the  Court  of  Session. 

The  Court  of  the  Bailway  and  Canal  Commission  is  also  a 
Court  of  Record  (w). 

S.  Inferior  Courts  of  Eeeord,  as  ordinarily  so  called,  are 
Corporation  Courts,  Courts  Leet,  and  Sheriff's  Tom,  ikc.  (j). 

Courts  not  of  Eeeord,  are  Courts  Baron,  and  the  old  County 
and  Hundred  Courts. 

A  Court  that  is  not  of  Becord,  cannot  impose  any  fine  on  an 
offender,  nor  award  a  capias  against  him  (i/). 

Every  court  having  power  to  fine  and  imprison  is  thereby 
made  a  Court  of  Becord  ;  the  proceedings  of  which  can  only 
be  removed  by  writ  of  error  or  certiorari  (z).  It  appears  there- 
fore, that  wherever  there  is  jurisdiction  erected  with  power  to 
fine  and  imprison,  that  is  a  Court  of  Becord ;  and  what  is 
there  done  ie  matter  of  record  (a).  And  this  too,  though  the 
power  be  given  <le  Jtoro,  by  Act  of  Parliament  (b). 

The  Superior  Courts  of  Becord  have  power  to  punish  not 
only  for  contempts  committed  in  the  face  of  the  court,  but 
also  for  contempts  in  the  nature  of  publications  reflecting  on 
its  proceedings,  or  on  the  parties  concerned  in  such  proceed- 
ings, in  matters  pending  before  the  court ;  though  they  be 
published  whilst  the  court  is  not  sitting,  and  at  some  distance 
of  time  and  place.  And  the  question  whether  the  particular 
publication  be  a  contempt  or  not,  is  for  the  court  to 
determine  (c). 

Contempts  of  court  in  relation  to  judicial  proceedings  of  the 
Superior  Courts  at  Chambers,  have  usually  been  punished,  not 
by  the  judge  whilst  presiding  at  chambers,  but  by  the  court  of 
which  the  judge  is  a  member,  as  a  contempt  of  the  court  itaelf> 
It  is  however,  not  to  be  assumed  (although  the  point  has  never 

(*)  36  i:  37  Vicl.  c.  (IC,  S3.  IG,  17  and  (--)  Bac.  Abr.  tit.  CooHs  (D.)  2. 


(«)  61  &  62  Vict.  c.  2r>,  8.  2. 
(i)  BacAbr.til.  Courts  (D.)  1. 
(y)  Vide  ei-dfivi/'n  rnif,  II  Co.  Rep. 
43  b. 


(o)  Vin.  Abr.  tit.  Court  (I.)  T. 

(i)  Ihid..  12  Mod.  388,  per  Hdt, 
C.J. ;  Carlh.  4!I4. 

{/■•)  ViJe  Crairfird-)  raff,  13  Q.'B. 
628,  (!;«.) 
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been  actually  decided  by  the  English  Courts)  that  a  judge  of  a  Chap.  lutVII. 
Superior  Court  has  no  power  at,  chambera  to  punish  for  con- 
tempt there  committed  ((0-  A  judge,  whilst  presiding  at 
chambers,  is  as  much  in  the  administration  of  justice  aa  when 
in  court  (ti).  But  the  judges  of  the  varioua  courts  who  dis- 
charge judicial  functions  at  chambers,  as  ancillary  to  the 
general  busineas  of  the  court,  have  not  asaumed  to  themselves 
the  powera  of  a  Court  of  Record  in  this  respect,  and  there 
appears  to  be  no  instance  in  which  a  judge  at  chambers  has 
punished  for  a  contempt  (./ ).  But  the  judge  at  chambers,  as 
well  as  the  officials  ot  the  court,  are  under  the  protection  of 
the  court :  and  any  contempt  of  the  proceedings  at  chambers, 
or  of  the  judge,  the  masters  or  other  oflBcers,  causing  an 
obstruction  to  the  course  ot  justice,  may  be  punished  by  the 
court  by  attachment  or  otherwise  (,7). 

And  BO,  where  a  solicitor  immediately  after  appearing  in  Conteup 
support  ot  an  application  before  a  judge  at  chambers,  abused  "redn  u*f 
his  opponent  in  the  hall,  and  at  the  outside  entrance  to  the  Uis  Court. 
Royal  Courts  of  Justice,  calling  him  a  "  liar  "  and  a  "  perjured 
scoundrel,"  and  shaking  his  fist  in  his  face;  the  learned  judge, 
upon  the  facts  being  brought  before  him  when  sitting  in  court 
as  vacation  judge,  committed  the  offender  for  contempt  of 
court :  and  the  Court  of  Appeal  in  upholding  the  committal, 
said  that  the  offender  had  undoubtedly  been  guilty  ot  a  con- 
temptuous interference  with  the  administration  -  of  justice; 
that  it  did  not  follow  that  because  there  was  no  contempt 
in  the  court,  there  was  none  of  the  Court :  that  it  was  not 
necessary  to  consider  whether  a  judge  in  chambers  had  power 
to  commit  for  contempt,  because  the  offender  was  committed 
by  the  judge,  not  in  chambers,  but  in  court,  in  respect  of 
contempt  which  occurred  in  connection  with  proceedings  at 
chambers.  And  it  was  held,  that  the  learned  judge  had  ample 
jurisdiction  and  power  to  make  the  order  of  committal,  and 
that  he  had  rightly  exercised  his  judicial  discretion  in  so 
doing  (h). 

Where  the  defendant  was  in  contempt  tor  not  putting  in  an  jodgo's  prints 
answer  to  a  bill  in  Chancery,  and  being  brought  up  in  custody  "^"'ence : 

(<0  ^~'de  In  re  M-«>«>,,  iafni.  per  C.  M.  &  K.  533  ;  2  Mont.  &  Ayr.  3.S»,    J°J""n^i 
Lord  Esher,  M.K.,  and  Bowen.  L.J.  {9)   Vidf  Lechmere  Charllortt  caip   msde  at. 

(?)   IVrfe   Notes   o(    Opinions    and  2   Mjl.   &  Cr.  316;   Van   Saadjiv   v^ 

Judgments  bj  Sir  J.  Eardley  Wilmot,  Turufi;  6  Q.   B.  773;  £r  jmrle   Vim 

Kat..  C'.J.,  in  Hex  v.  Alaion.  243.  .S/»ifaK,  1  Phillips,  41:.. 

U")   f~'ift  the  observations  of  Lonl  (A)  In  re  Jvhtitoa,  iO  Q.  B.  D,  6S  ; 

AbJDger,  C.B.,  in  lUx  t.  Favlknei;  2  ."i7  L.  J.  I. 
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Csip.  xxvri,  was  taken  before  Lord  Langdale,  M.E.,  at  hia  lordship's 
private  residence,  when  an  order  was  made  for  his  committal 
to  prison  ;  reciting  that  the  prisoner  being  "  broogbt  to  the 
bar  of  the  court "...."  and  still  persisting  in  his  con- 
tempt," &e.,  it  is  ordered,  &c.,  an  application  was  afterwards 
made  for  a  Jiabeas  co7-pm,  when  it  was  urged,  that  the  order 
of  commitment  was  bad  as  having  been  made  at  a  place  where 
the  court  had  no  jurisdiction  (viz.)  at  a  private  bouse,  and  not 
at  the  "  bar  of  the  court " :  but  the  court  held,  that  the  state- 
ment in  the  order  could  not  be  controverted,  nor  could 
affidavits  be  received  to  show  that  the  order  was  made  else- 
where than  in  the  place  which  the  Master  of  the  Bolls  had 
adjudged  to  be  the  bar  of  his  court  (i). 
CoDiMnpu,  in  The  protection  afforded  to  persons  attending  the  judge  at 
Kf^t'hf  chambers,  equally  applies  to  persons  attending  the  masters, 
Mmmib.  and  other  ofiScers  of  the  court.  The  contempt  is  not  of  the 
master,  but  of  the  court  of  which  he  is  an  officer.  And 
accordingly,  any  contemptuous  interference  with  or  obstruc- 
tion to  the  course  of  justice,  with  reference  to  any  proceeding 
before  a  master  or  other  officer  of  the  court,  is  punishable  by 
the  court  as  a.  contempt  (k).  But  where  one  of  the  parties 
attending  a  reference  for  taxation  before  the  master,  used 
insulting  language  to  the  other  daring  the  reference;  and 
after  leaving  the  master's  office  assaulted  his  opponent  on 
the  steps  outside  the  office,  Coleridge,  J.,  refused  to  grant 
an  attachment  against  the  offender,  but  left  the  party  aggrieved 
to  his  remedy  by  indictment  or  by  application  to  the  court  for 
a  criminal  information  (0- 

Courts  of  Quarter  Sessions  are  Courts  of  Becord,  and  have 
power  to  punish  contempts  by  fine  or  committal. 

A  Court  of  Quarter  Sessions  committed  Lord  Preston  for 
refusing  to  be  sworn  to  give  evidence  to  the  grand  jury  on 
a  bill  for  high  treason.  And  on  a  liaheas  corpus  the  court 
bailed  him.  But  Holt,  G.J.,  said  it  was  a  great  contempt, 
and  had  he  been  there  he  would  have  lined  him,  and  com- 
mitted him  till  he  paid  the  fine  (m).  And  a  Court  of  Quarter 
Sessions  fined  a  barrister-at-law  for  a  contempt  in  insulting 
one  ol  the  jury,  in  the  course  of  his  address  in  defence  of  a 
prisoner  (k). 

(i)  la  i-rt  Hai-ke,  2  Q.  B.  619,  G33.  K.  S.  SO.". 

(i)  Leehiiiere  Ckarltait'*  eau,2 'H^X.  ("'J  The  King  ^.  Lord  Prurfon,  Vin. 

Jttir.  318.  Abr,  -Contempt  "4J6  ;  1  Salk.  278. 

(0  Ex  parte  iVillim,  1  Dowl.  P.  C.  («>  Jn  re  Pater^SS  h.  J.  M.  C.  US. 


Courta  of 
CoDtempta  of 
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But  if  the  Com-t    of  Quarter   Sessions  treat  as  a  con-  C"^''-  xxviL 
tempt,   that  which   there  is  no   reasonable  ground  ior  so 
treating,  the  Court  of  Queen's  Bench  will  interfere  to  pro- 
tect the  party  against  whom  such  power  has  been  improperly 
exercised  (o). 

A  Coroner  has  power  to  fine  a  witness  to  an  amount  not  Conmcr,  i>o«eT 
exceeding  40«.  for  contempt  in  refusing,  without  lawful  excuse,  cJntempt 
to  answer  a  question  put  to  him  by  the  coroner,  or  for  non- 
attendance  after  being  duly  summoned  to  give  evidence  on 
the  inquest  [p). 

By  the  County  Courts  Act,  1888  (q),  County  Courts  are  Connty  Coorti, 
made  Courts  of  Record.    But  they  have  no  power  to  commit  ,io^^"pnni'^ 
for  contempts  other  than  those  occurring  in  the  face  of  the  contempt, 
court.    But  for  any  wilful  insult  or  interruption  of  the  pro- 
ceedings of  the  court,  the  judge  may  order  the  offender  into 
custody,  and  detain  him  until  the  rising  of  the  court ;  and  the 
judge  is  empowered,  if  he  shall  think  fit,  by  a  warrant  under 
his  hand,  and  sealed  with  the  seal  of  the  court,  to  commit  any 
such  offender  to  prison  for  any  time  not  exceeding  seven  days, 
or  to  impose  a  fine  not  exceeding  51. ;  and  in  default  of  pay- 
ment thereof  to  commit  the  offender  to  prison  for  any  time 
not  exceeding  seven  days,  unless  the  said  fine  be  sooner 
paid  (r). 

It  is  for  the  judge  to  decide  as  to  the  nature  of  the  interrup- 
tion or  misbehaviour;  and  where  the  offence  is  committed 
against  the  judge  himself,  it  will  be  sufficient  to  state  in  the 
warrant  that  the  offender  wilfully  insulted  him  («). 

But  an  order  of  committal  for  contempt  must  specify  in  what 
particular  the  party  was  guilty  of  contempt,  so  as  to  enable 
him  to  purge  his  contempt ;  and  if  the  Order  does  not  contain 
the  necessary  particulars,  it  is  bad  for  uncertainty  (0- 

A  warrant  issued  at  the  rising  of  the  court,  for  the  committal 
to  prison  of  a  person  guilty  of  contempt  during  the  sitting  of 
the  County  Court,  is  not  irregular  ;  although  the  judge  orally 
committed  him  to  prison  at  the  time  of  the  offence,  and  after- 
wards, on  his  declining  to  withdraw  the  contemptuous  words, 
sentenced  him  to  pay  a  fine  of  ^5,  or  be  committed  to  prison 
for  six  days  in  default,  wliich  sentence  was  duly  recorded  by 
the  registrar;    and  although  the  warrant  was  an  absolute 

(«)  Ibid.,  1*8,  jier  Cockburn,  L.C.J.  (c)  Ibid.,  a.  U12. 

ip)  SO  4:51  Vicl.c.7I,s.  lU.  sub.SB.  (.)  Leri,  v.  .}fo!/l^».  iO  C.  B.  511. 

■J,  :l  MMi  4.  (0  Seff.  V.  Lambftli  C.  C.  Judyr,  38 

(j)  51  A:  :>2  Vict.  c.  U.  s.  .J.  \V.  U.  473. 
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Cujlt.  Sxvii.  committal,  and  did  not  follow  the  terms  of  the  sentenK 

recorded  (it). 
ABMDlt  Dpon  a  An  assault  upon  a  County  Court  Bailiff  whilst;  in  tbe 
om^  '^"'^  execution  of  his  duty  as  such,  is  a  contempt ;  and  no  appeal 
lies  from  an  Order  of  a  County  Court  Judge  imposing  a  fine 
upon  the  offender,  under  s.  48  of  the  County  Courts  Act 
1888  (x). 

A  County  Court  judge  has  no  power  to  deal  summarily  vith 
contempts  committed  out  of  court  (y). 
CsDntf  Cuiiit        By   virtue   of   the   Judicature   Act,   1873,  s.   89,  and  the 
fbc'du"""     ^^-    ^'   *^'  ^^^'   *   County   Court  has   power    to    commit   for 
obedience  to     disobedience  to  its  orders,  whether  interlocutory  or  final  (a). 
*"■       And  ft  County  Court  judge  sitting  in  bankruptcy,  has  power 
under  the  Bankruptcy  Act  (6)  to  commit  a  person  to  prison  tor 
disobedience  to  an  Order,  made  under  the  Bankruptcy  Act, 
directing  him  to  attend  before  the  court  and  give  evidence  as 
to  the  estate  of  a  bankrupt  (c). 
Justices  of  tbe     Justices  of  the  peace,  and  Courts  of  Pett^  Session,  hare 
Courta^         power  at  common  law  to  punish,  by  fine  or  by  immediate  com- 
Pattj  Session,    mittal,  or  by  committal  in  default  of  payment  of  fine,  for  anj 
gross  contempt  committed  in  the  presence  of  the  justices,  whilst 
in  the  actual  execution  of  their  offices  as  such :  though  if  thej 
think  proper  to  proceed  less  summarily,  by  indictment,  they 
may  do  so  (d) :  or  they  may  require  the  offender  to  find  Bare- 
ties  to  be  of  good  behaviour ;  and  may  commit  in  default  of 
sureties  (e).     But  where  the  contempt  is  not  committed  in  &e 
presence  of  the  justices,  hut  out  of  court,  then,  however  gross 
it  may  be,  and  though  in  writing,  the  justices  have  no  power  to 
commit,  but  must  proceed  by  indictment  or  by  application  to- 
a  superior  court  for  a  criminal  information  (/). 

A  justice  of  tbe  peace  in  punishing  for  a  contempt,  cannoc 
commit  for  punishment  except  by  warrant  in  writing  (g).  And 
so  where  a  justice  rerhaUy  committed  a  constable  for  coutempt. 
the  committal  was  held  illegal  (/<}.    And    the  commitmeot 

■   (w)  ne(^ifn'^.nf  r.C.Jvdgevf  Q.  B.  D.  219.  I'.ll  ;  <8  L.  J.  300. 

Stafford,  f<l   L.  J.  Q.  B.  D.  Wi  \  30  (*)  1869,  s.  66  ;   1HS3.  s.  169. 

VV.  R.  797.  (c)   Tie    (/arrn    v.    Crofiot    C.  C 

(J-)  Z«c«».OhomC1894),1  Q.B.I02.  Jurfjc,  i>3  L.  J.  Q.  B.  D.i5U 

(y)  Ji^3-  ".  lf/r«i/,  L.   R,   8  y.  B.  (if,  Ser  r.Nfffl,  I  Slr.4!0;  Jltrr. 

135  ;  S.    C.  H<™.  A>  juiiif  J<Jliff<-.  42  AWat,  2  Str.  786. 

I..  J.  Q.  B.  121.  (f)  Yidi-  infra,  p.  421. 

(j)  Oixl.  XLII.  r.  7.  (/)  Cm.  Ell7.  78  ;  Salk.  m :  Hdlu 

(«)  See    nu-hard*   y.    CnUerue,    7  6.>4  :  12  Mel  SH. 

y.  B.   D.  fi2S  :  TTi.-   Queen  v.  Sir  It.  (j)  Miiyhrw  v.  L-^Jie,  7  Tsnrt  B- 

llarnngtoH  {^Mit>ii«  v.  Baii>i\tlei\  4  (A)  Ih'd. 
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must  be  for  a  time  certain;  which  must  be  specified  in  tlieCinp.  xx 
warrant.  It  the  commitment  be  "  until  he  shall  find  BuretieB 
to  keep  the  peace,"  it  will  be  bad  :  for,  as  observed  by  Lord 
Denman,  C.J.,  "without  some  express  limitation  in  the 
warrant,  a  poor  man,  who  is  unable  to  find  sureties,  may  be 
imprisoned  for  life  "  (t). 

Where  the  jastices  of  a  borough,  committed  the  defendant 
for  non-payment  of  a  fine  set  on  him  for  a  contempt  of  court ; 
the  defendant  brought  a  habeas  corpus ;  but  the  court  held  it  a 
good  commitment  (A;). 

Jastices  of  the  peace  are  judges  of  record,  appointed  by  the 
Crown,  deriving  their  authority  from  the  King  as  the  fountain 
of  justice,  and  appointed  as  conservators  of  the  peace  (0-  A 
justice  of  the  peace,  as  such,  is  peculiarly  protected  by  the  law 
in  the  just  execution  of  his  office;  and  if  slandered  in  his 
presence,  and  in  the  execution  of  his  duty,  the  offender  is  liable 
to  be  punished;  and  may  be  indicted,  or  required  to  find 
sareties  for  good  behaviour,  or  perhaps  be  committed  by  the 
justice  (m). 

By  the  14  &  15  Vict.  c.  93,  s.  9  (Ireland),  justices  in  petty  justices  in 
eessions  are  expressly  empowered  to  commit  for  contempt,  for  i'"''"**- 
any  period  not  exceeding  seven  days,  or  to  impose  a  fine  on 
the  offender,  not  exceeding  40^.  It  has  been  held,  that 
this  enactment  applies  to  professional  {as  well  as  other) 
persons,  engaged  in  a  case  at  hearing  before  the  justices- 
And  so,  a  solicitor,  while  practising  at  petty  sessions,  was 
committed  to  gaol  by  the  presiding  magistrates  for  contempt 
of  court  in). 

By  the  County  Voters  Eegistration  Act,  18G5  {o),  any  revis-  ^^"'f'"^ 
ing  barrister,  when  revising  the  lists  of  a  county,  city,  or  Couns, 
borough,  is  empowered  to  order  any  person  to  be  removed 
from  his  court  who  shall  interrupt  the  business  of  the  court, 
or  refuse  to  obey  his  lawful  orders  in  respect  of  the  same. 

But  a  revising  barrister  has  no  power  to  have  a  person 
turned  out  of  court  for  misconduct  which  occurred  on  a  former 
occasion  at  a  court  held  in  the  previous  year  (}>). 


(i>  PrSciett   T,    Omtm,  8  Q.   B.  Queen  v.  Ite.i,  17  Ir.  C.  L.  R,  ;,!),>.          " 

102a  ;  Uie  King  v.  Jamet,  5  B.  Jt  Aid.  (»)  Li  re  Jiu:  lle.i  (2),  I,.  R.  (Ir.)  2 

(19-t.  Q.  B.  D.  4211 :  IhiJ..  4  (J.  R.  D.  345. 

(*)  ^j-  V.  Kllwt.  2  Str.  780.  (">  2a  Vict.  c.  30.  s.  IC. 

CO   Vide  Bac.  Abr.  "Justices  cf  the  (/i)   Willi,  v.  ?[,ielm-UlaH.  L.  E.  I 

Peace."  Ex.  D.  S76  ;  l.'.  L.  J.  fiSti. 

(d>)  Sec  per  FilzgeraM,  J.,  in  ne  {q]  2  S:  3  Wm.  I\'.  c.  !I3,  s.  2. 
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Chap.  XXVII.  of  the  ecclesiastical  courts,  in  the  face  ol  the  court,  or  any 
other  contempt  towards  such  court  or  the  procesa  thereof,  are 
directed  to  be  signified  io  the  Lord  Ghaucellor,  who  is  to  issue 
a  writ  (le  contumace  capiendo  for  taking  into  custody  persons 
charged  with  such  contempts ;  such  person  not  being  a  peer, 
lord  of  Parliament,  or  member  of  the  House  of  Commons. 

Coutu  Mkriiai.     Any  persou  subject  to  military  law,  who  is  guilty  of  con- 

Conwmptsof.  tgmpj  qJ  jj  Court  Martial,  by  using  insulting  or  threatening 
language,  or  by  causing  any  interruption  or  disturbance  in  the 
proceedings  of  such  court,  may  be  committed  by  the  court 
into  military  custody ;  and  such  court  may  either  order  him 
to  be  tried  by  another  Court  Martial,  or,  after  hearing  or 
giving  him  an  opportunity  of  answering  his  contempt,  may,  if 
the  court  think  it  expedient,  by  order  under  the  hand  of  the 
president,  commit  the  offender  to  prison,  with  or  without  bard 
labour,  for  a  period  not  exceeding  twenty-one  days  (r). 

Where  a  person  not  subject  to  military  law,  is  guilty  of  any 
contempt  towards  a  Court  Martial,  by  using  insulting  or 
threatening  language,  or  by  causing  any  interruption  or  dis- 
turbance in  its  proceedings,  or  by  printing  observations,  or 
using  words  calculated  to  influence  the  members  of  or  witnesses 
before  such  court,  or  to  bring  such  court  into  disrepute ;  the 
president  of  the  court  martial  may  certify  the  offence  of  such 
person  to  any  court  of  law  in  the  part  of  His  Majesty's 
dominions  where  the  offence  is  committed,  which  has  power 
to  commit  for  contempt ;  and  that  court  may  after  hearing 
any  witnesses  against  or  on  behalf  of  the  accused,  and  any 
statement  in  defence,  punish  or  take  steps  for  the  punishment 
of  sneh  person  in  like  manner  as  if  be  had  been  guilty  of 
contempt  of  that  court  («). 

Isle  of  Mnn,  The  Court  of  Chancery  of  the  Isle  of  Man  is  a  Court  of 
Record,  and  has  power  to  punish  for  contempts,  whether  com- 
mitted in  the  face  of  the  court,  or  out  of  court.  And  so,  where 
it  has  committed  a  party  for  contempt  in  publishing,  out  of 
court,  in  a  newspaper,  matters  considered  by  the  court  to  be 
defamatory  of  its  proceedings,  the  High  Court  of  Justice  in 
England  will  not  interfere  by  habeas  foi-pus,  unless  there  has 
been  some  error  in  the  manner  and  form  of  the  proceeding  {I). 

(f)   Viiie  the  Army  Act,  1881,  s.  28.  court,  of  any  person,  whether  snbject 

(j')  Ihid.,%.  ]2i;,  Bab-s.3.    It  should  Ui  military  law  or  not,  who  wilfully 

lx>  observed  that  a  court  martial  haa  JDterruptB   the    proceediogs    of    the 

the  [wwer,  whilst  sitting,  of  ordering  court. 

the^iemoral  and   exclasioa  from  the  (/)  Jn re Crairf<ii-d,Ufi.B.G\3,6Xi. 
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All  colonial  Courts  of  Becord  have  power  to  poniah  for  Chip.  jx7IL 
contempt  of  court.    The  supreme  (or  superior)  colonial  courts  coionilP 
have  similar  powers  to  those  of  the  High  Court  of  Justice  in  Coorta. 
England,  and  punish  for  contempts  whether  committed  in  the 
face  of  the  court  or  out  of  court  (u). 

The  High  Court  of  Judicature  in  India  has  power  to  suspend  Judges  in  India 
a  member  of  the  English  har  from  practice  as  an  advocate  in  c^^mnr 
that  court,  for  contempt  of  court,  iu  publishing  a  libel  reflecting 
on  the  judges  of  that  High  Court  in  their  official  capacity  (x). 

According  to  modern  authorities,  all  legislative  assemblies  Legisktiie 
poBsesfling  judicial  functions  have  the  power  of  vindicating  "»™''>''^"- 
themselves  from  contempts ;  this  power,  however,  does  not 
belong  to  all  colonial  legislative  assemblies.  The  English 
House  of  Commons,  though  possessing  no  judicial  functions, 
has  an  authority  to  commit,  founded  upon  ancient  usage.  In 
the  exercise  of  this  power  the  court  or  assembly  most  them- 
selves be  the  judges  of  the  necessity  for  doing  so;  and  it  is 
clear  that  one  court  cannot  question  the  proceedings  for  con- 
tempt by  any  other  court.  The  reply  of  the  judges  to  the 
question  put  by  Lord  Eldon  in  the  House  of  Lords,  in  the 
case  of  Sir  Franda  Burdett  v.  Abbot(y),  is  decisive  as  to  that. 
The  question  was,  "  If  the  Court  of  Common  Pleas  committed 
for  a  contempt  without  stating  any  reason,  would  this  court, 
or  any  other  court  in  Westminster  Hall,  interfere  and  set  the 
prisoner  at  liberty  by  reason  of  the  generality  of  the  warrant?" 
The  answer  was,  by  all  the  judges,  that  no  such  thing  could 
be  done. 

Division  and  CUusi/kation  of  ContempU. — The  subject,  Con-  DiTieioadnd 
tempts  of  Court  may,  properly,  be  classified  and  arranged  of^numpte. 
onder  four  diSerent  heads  or  divisions  (viz.) — 

1.  Contempts  committed  in  the  face  of  the  court ;  as  by 
some  insult  or  open  act  of  defiance  to  the  presiding  judge ;  or 
by  some  wilful  interruption  of  the  proceedings. 

2.  Contempts  committed  out  of  court,  by  some  wrongful 
interference  with  the  administration  of  justice;  as  by  some 
publication  reflecting  on  proceedings  pending  before  the  court, 
or  on  parties  concerned  in  such  proceedings. 

8.  Contempts  by  disobedience  to  the  lawful  judgments, 
decrees,  or  orders  of  the  court. 

(«)   Vide  Sr-Demiutfn  ea*e,  L.  S.  1  (a-)  Be  S.  S.  Sarbadhieary  (I'JOfi), 

P.  C.  C.  260,  and  In  re  PMard.  L.  It,      95  L.  T.  K,  994  (r.  C.  Ap.). 
2  y.  C.  C.  106  ;  and  is/™.  P-  *2A.  (jr)  li  East,  I  ;  5  Daw,  16.".,  191*. 
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OW  CRIMINAL  DIVISION. 

Cbat.  XXYII.  4_  Conteiiai)ts  by  other  acta  tending  to  prejndice  or  obBtrad 
the  course  of  justice : — as  by  threats  or  atteoipts  to  intimidste, 
to  bribe,  or  otherwise  unduly  influence  any  pereon  concemed 
in  the  administration  of  justice;  as  a  judge,  juror, or  ofGcer 
of  the  court,  or  a  witness  in  or  party  to  proceedings  pendii^ 
before  the  court. 

CoDtempu  Class  1. — ConUmptt  committed  in  the  face  of  the  court.— 

committed  in    j(j  jg  ^  necessary  incident  to  every  court  of  justice,  whether 
Court.  of  record  or  not,  to  fine  and  imprison  for  a  contempt  to  the 

court,  acted  in  the  face  of  it  U). 

Generally,  any  contemptuous  or  contumelious  vords,  vhes 

spoken    to  the  presiding  judge    or  magistrate  of  any  court 

of  record,  in  the  execution  of  the  duties  of  his  office,  are 

punishable  as  contempts  ;    whether  the  person  guilty  of  the 

offence  be  party  to  the  proceedings  or  not  (a). 

General  The  principle  upon  which  the  jurisdiction  is  founded  in  all 

Co^fe^mMa^o/"  "^^^^  of  coDtompt  of  court  IS,  the  wrongful  interference  with, 

Coan.  or  obstruction  to,  the  administration  of  justice. 

A  judge,  whose  sworn  duty  it  is  to  punish  crime  whoi 
established  by  legal  proof,  and  brought  before  him  jndiciftllj, 
is  not  to  sit  and  hear  the  law  defied  in  his  presence,  vitii 
impunity.  The  law  therefore  arms  him  with  an  authority  to 
fine  and  imprison  offenders  for  contempts  committed  in  the 
face  of  the  court.  In  the  case  of  an  insult  to  himself,  it  is  not 
on  his  own  account  that  he  commits,  for  that  ia  a  considen- 
tion  which  should  never  enter  his  mind.  But,  though  henuy 
despise  the  insult,  it  is  his  duty  to  support  the  dignity  of  his 
station  and  to  uphold  the  law,  so  that  in  his  presence  at  least, 
it  shall  not  be  infringed.  Although  therefore,  it  is  necesssir 
that  courts  of  justice  should  have  the  power  to  punish  for 
contempts,  it  is  a  power  which  has  its  justification  in  necesailv 
alone,  and  should  he  exercised  cautiously  and  discreetly ;  and 
never  but  in  those  cases  where  the  necessity  is  plain  sod 
evident. 

A  court  may  be  insulted  by  the  most  innocent  words, 
uttered  in  a  peculiar  manner  and  tone.  It  does  not  depend 
on  the  mere  words,  but  partly  on  the  manner ;  very  often  on 
the  previous  conduct.  Contempt  may  he  shown  either  b; 
language  or  manner  (6). 

(;)  iSpark*  T.  .Vartyn,  1  Vent.  1,  1  SLd.  144. 

(.0  Cro.  Bill.  7K.  581  ;  Baj.  78;  I  (i)  See  Oirut  inimwVaur.TQ-B- 

Ecb.  451,  465,  SOS  ;  2  Roll.  Kep.  78  ;       1015. 
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CLASSIFICATION  OF  CONTEMPTS  OF  COL'RT.  »»y 

"Where  a  party  waa  engaged  in  the  buBiness  of  his  suit  before  Cbw^xxvii. 
the  justices  of  assize,  and  one  B.  assaulted  him  in  the  presence  ABunit  in 
of  the  judge ;  he  was  forthwith  committed  to  the  ward  of  the  '^'"'"' 
sheriff  (c). 

The  taking  and  carrying  away  of  a  document  in  custodid  DeBantiT 
cui-iee,  in  defiance  of  an  express  order  of  the  judge,  is  a  gross  dJ„.™ea™^  * 
contempt,  for  which  the  offender  may  be  committed  inatanter  cnuodid 
to  prison  (d). 

A  defendant  conducting  his  own  defence,  on  his  trial  for  a  DeEeadtuit,  od 
misdemeanour,  may  be  punished  for  contemptuous  expressions  jontemptuo^ 
applied  to  the  judge  in  the  course  of  making  his  defence  to  """^ ''*?»''* 
the  jury ;  as  in  a  ease  where  the  defendant,  being  indicted  for  tie  Jadge. 
the  publication  of  a  blasphemous  libel,  conducted  his  own 
defence  at  the  trial,  in  the  course  of  which  he  made  several 
offensive  observations  concerning  the  Christian  religion, 
derogatory  to  the  character  of  persons  not  before  the  court. 
After  being  repeatedly  warned  by  the  judge  that  his  so  doing 
was  highly  improper,  and  that  if  he  i>ersisted  he  should  be 
obliged  to  use  the  means  he  had  to  restrain  him :  to  which 
the  defendant  replied — "  My  Lord,  if  you  have  your  dungeon 
ready  I  will  give  you  the  key."  For  this  expression  the 
learned  judge  fined  him  £20.  He  afterwards  made  use  of 
other  expressions  reviling  the  Christian  religion,  and  stating 
that — "the  Bishops  are  generally  sceptics  ";  for  which  the 
learned  judge  imposed  other  fines.  A  rule  nisi  having  been 
obtained  on  an  affidavit  by  the  defendant  that  by  the  imposition 
of  these  fines  he  was  intimidated  in  his  defence,  and  omitted 
material  parts  of  it,  consisting  of  various  authorities  selected 
from  the  writings  of  ecclesiastics  and  others ;  that  the  inter- 
ruptions of  the  judge  and  the  impositions  of  the  fines,  paralyzed 
his  energies  and  prevented  him  from  making  an  impression 
on  the  jury  in  his  favour,  and  from  obtaining  a  verdict  of 
acquittal ;  the  court  held,  that  no  ground  was  shown  for  the 
granting  of  a  new  trial :  that  if  any  embarrassment  arose  it 
was  owing  to  his  own  pertinacity :  and  that  the  judge  was 
justified  in  stopping  the  defendant  in  the  line  of  defence  he 
pursued,  and  in  fining  him,  after  warning,  for  persisting  in 
it  (e).  And  Abbott,  L.C.J.,  in  his  judgment,  observed, — "  If  I 
thought  that  the  decision  I  am  about  to  pronounce  could  have 
the  effect  of  restraining  any  person,  who  may  hereafter  stand 

(c)  Vin.  Abr,  "  Contempt,"  A.  6.  (e)  IH^  Sing  t,  Z»uruoB,  *  B.  &  Aid. 

(-0  Watt  V.  LigeHumd,  L.  It.  2  3c.      829. 
App.  H.  t.  362. 
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Cbip.  zzyu.  on  his  trial,  trom  making  a  bold  as  well  as  a  legitimate  course 
of  defence,  I  woald  pause  before  I  pronounced  that  decision. 
The  question,  indeed,  is  a  momentous  one.  It  is  absolutely  a 
question  whether  the  law  of  the  land  shall  or  shall  not  continue 
to  be  properly  administered.  For  it  is  utterly  impossible  that 
the  law  can  be  so  administered  if  those  who  are  charged  with 
the  duty  of  administering  it  have  not  power  to  prevent 
instances  of  indecorum  from  occurring  in  their  own  presence. 
That  power  has  been  vested  in  the  judges,  not  for  their 
personal  protection,  but  for  that  of  the  public;  and  a  judge 
will  depart  from  bis  bounden  duty  if  he  forbears  to  use  it 
when  occasions  arise  which  call  for  its  exercise,  i  quite  agree 
that  this  power, — more  especially  where  it  is  to  be  exercised 
on  the  person  of  a  defendant, — is  to  be  used  with  the  greatest 
care  and  moderation.  But  if  the  publication  of  blasphemy 
and  irreligion  cannot  in  any  other  way  be  prevented,  in  my 
opinion  a  judge  will  betray  his  trust  who  does  not  put  it  in 
force  "  (/). 

So,  where   a  defendant,  on  hia  trial  for  an  assault,    in 

addressing  the  court  made  use  of  violent  expressions  towards 

the  prosecutor,  the  court  ordered  and  adjudged  him  to  enter 

into  recognizances  with  two  sureties  to  bo  of  good  behaviour 

for  two  years,  and  to  be  imprisoned  till  such  security  is  given  (g). 

Witneu  fined       And  where  a  witness,  on  the  trial  of  an  information  for 

in'i^oa^^^to  Ij^lbery,  refused  to  answer  a  certain  question  lest  his  answer 

aiuwer.  should  tend  to  criminate  him  :  and  on  being  told  by  the  judge 

of  assize  that  he  was  completely  protected  by  a  statutory 

certificate  of  indemnity,  he  still  persisted  in  his  refusal; 

whereupon  the  judge  committed  him  to  prison  for  six  months 

and  fined  him  £500 :  it  was  held,  that  the  judgment  was  not 

subject  to  review  by  a  Court  of  Appeal  (A). 

Rciowitogivs     But  the  proprietor  and  editor  of  a  newspaper  in  which  a 

wr'tl"onfbei  ''bellous  letter  has  been  published,  cannot  be  compelled  to 

give  up  either  the  manuscript  of  the  letter  or  the  name  of  the 

writer  of  it :  and  hia  refusal  to  do  so  does  not  constitute  a 

contempt  of  court  (i). 

Ccmtempt  by        And,  as  already  shown,  the  rank  or  dignity  of  the  offender 

(lefjiDg  Ui"      affords  no  excuse  (A) ;  on  the  contrary,  it  is  sometimes  an 

OrJer  of  JuUjcc 

of  Amize.  (/)  ^Tle  £i«g  v.  Dariivn,  4  B.  k  the  Bahama  Islands  (1893),  App.  Cas. 

Aid.  3:-l3.  138  ;  S.   C,    nom.   In  re   MoteUg.  B2 

(J)  llfj^  V.  .Val,.<«,  4  A.  &  E.  57fi.  L  J.  P.  C.  C.  79. 
(A)  J->parte  FerKaude:,  6  H.  &  N.  (1)   ll^eLard  Prftton't  calr.inprit, 

717;  10  C.  B.  N.  S.  3.  p.  392. 
(j)  In  re  a  spoci.il  reference  from 


Digitizecoy  Google 


CLASSrnCATION  OF  CONTEMPTS  OF  COURT.  401 

aggravation  of  the  offence ;  as  in  a  case  where,  in  open  defiance  ^f^'-  XXTII. 
of  the  Order  ot  a  jndge  of  asBize,  that  a  certain  part  of  the 
sseize  court  be  cleared,  the  high  BherifT  of  the  county  issued  a 
placard,  and  caused  it  to  be  posted  on  the  outside  walls  of  the 
court  in  which  the  judge  was  sitting.  The  placard  complained 
of  the  order  given  by  the  presiding  judge  (Blackburn,  J.),  and 
objected  that  the  public  had  been  barred  oat  of  court ;  protest- 
ing against  the  proceeding  as  unlawful,  and  stating  that  he  (the 
sheriff)  had  given  orders  that  the  court  should  be  kept  open  ; 
and  concluded  in  these  words,  "  And  I  hereby  prohibit  my 
officers  from  aiding  and  abetting  any  attempt  to  bar  out  the 
public  from  free  access  to  the  court."  Cockburn,  L.G.J. 
(who  was  presiding  in  the  adjoining  court),  on  being  informed 
of  the  placard,  directed  that]  the  sheriff  should  be  ordered  to 
attend  the  judges ;  when,  after  calling  upon  the  sheriff  for  bis 
explanation,  the  Lord  Chief  Justice  fined  him  £500  (t).  So, 
also,  it  is  a  contempt  if  the  high  sheriff  proceed  to  address  the 
grand  jury  in  open  court,  in  opposition  to  the  prohibition  of 
the  presiding  judge  (m). 

If  a  counsel,  in  conducting  a  case  for  his  client,  wantonly,  CooMmpt  by 
unnecessarily,  and  unjustifiably  insult  one  of  the  jnry,  it  is  an  '^^^ 
abuse  of  the  privilege  of  counsel,  and  a  contempt  of  court,  for 
which  the  presiding  judge  may  properly  puoish  (n). 

Class  2. — Contempts  committed  out  of  ccmrt,  hy  some  wrong- TahliemioM. 
ful  interference  with  the  adminUtration  of  justice.  ^^^\^ 

Contempts  of  the  class  here  stated  are  sometimes  of  a  very  procwdingi 
provoking  and  mischievous  nature  ;  inasmuch  as  they  have  a  Jhe  cSStt  "" 
tendency  to  incite  contempt  for  the  administration  of  justice 
and  disobedience  to  the  law  ;  or  to  create  a  prejudice  against 
its  administrators,  or  against  the  parties  concerned  in  matters 
pending  before  the  court  ;ortobiaB  or  unduly  iuflaence  jurors, 
witnesses  and  others,  before  the  cause  is  heard. 

The  principle  upon  which  the  jurisdiction  is  founded  in  this  Principle  upon 
as  in  other  classes  ot  contempt  is,  the  wrongful  interference  ]^ri^ict^on  is 
with  the  administration  of  justice.    The  matter  complained  of  fouaUed. 
must  therefore  be  such  as,  in  the  opinion  of  the  court,  might 
reasonably  have  a  tendency  to  prejudice  or  unduly  influence, 
either  favourably  or  unfavourably  to  one  side  or  the  other,  the 

(0  In  re  The  Sheriff  of  Surrrt/,  2  F.  The  Orators  of  Atheiu  were  reetraioed 

i:  F.  23l>.  in  their  public  haran^ee,  aud  subject 

(m)  Ibid.,  234,  to  a  fine  for  contumeliouB  language. 
(h)  /b  re  Pater,  33  L.  J.  M.  C.  Ii2. 
F.S.  D  D 
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^"'. ■  tribunal  appointed  for  the  trial  of  the  case,  the  hearing  of  the 

application,  or  the  inveBtigation  of  the  subject-matter  of  the 
litigation — as  the  judge,  the  jury  or  other  responaible  adminis- 
trators of  the  law ;  or  the  parties,  witnesses,  or  others  con- 
cerned in  the  litigation. 

In  considering  the  class  of  offences  falling  within  this  division, 
which  embraces  by  far  the  most  numerous  of  the  cases  of  either 
class  of  contempts,  it  should  be  observed,  that  the  question 
for  the  determination  of  the  court  is  not  whether  the  publica- 
tion is  a  defamatory  libel  on  the  party  or  parties  concerned, 
but  whether  it  is  a  contempt  of  court.  WTiere  the  court  is 
called  on  to  put  in  force  its  arbitrary  power  of  punishing  tor 
contempt,  it  must  be  satisfied  that  the  contempt  allied  has 
been  proved,  and  that  the  applicant  is  entitled  to  its  inter- 
ference and  protection.  Where  defamatory  matter  is  pub- 
lished of  a  party  to  legal  proceedings,  he  has  his  remedy  as  in 
other  libels,  by  action-at-law,  or  by  indictment :  but  he  cannot 
call  upon  the  court  to  treat  the  libel,  however  gross,  as  a 
contempt  of  court,  unless  it  be  such  as  to  bring  it  within  the 
true  doctrine  of  contempt  as  established  by  law.  But  if,  not- 
withstanding that  it  be  a  libel,  it  is  also  a  contempt  of  court, 
then  the  court  will  deal  with  it  as  a  contempt. 

Judges  and  courts  are  open  to  criticism,  and  if  reasonable 
arguments  and  expostulations  are  offered  against  any  judicial 
act  as  being  contrary  to  the  law  or  the  public  good,  no  court 
would  or  could  treat  that  as  a  contempt  of  court.  But  it  must 
be  remembered  that  in  this  matter  the  liberty  of  the  press  is  no 
greater  than  the  liberty  of  every  subject  of  the  realm  (o). 

Where  a  libellous  letter  had  been  published  in  a  colonial 
newspaper,  reflecting  on  the  chief  justice  of  the  colony  ;  it  was 
held,  that  although  the  letter  was  such  that  it  might  have  been 
the  subject  of  proceedings  for  libel,  yet  not  being  in  the  cir- 
cumstances calculated  to  obstruct  or  interfere  with  the  course 
of  justice  or  the  due  administration  of  the  law,  it  did  not 
constitute  a  contempt  of  court  (p). 

And,  as  observed  by  Lord  Chancellor  Hardwicke,  on  motion 
to  commit  the  printers  of  a  newspaper,  on  account  of  their 
having  published  a  libel  upon  some  trustees,  in  a  matter  pend- 
ing before  the  Court  of  Chancery, — "  Notwithstanding  that  this 

(ii)  Per  Ix)id  Russell,  L.f.J.,  in  me  the  Bahama  Islands  (1893),  App.  Cas. 

Queea  y.   ffrai/,  16  T.   L.  R.  (1900),  138  ;   S.  C.  noni.    In  re  Moteles,   62 

p.  sue.  L.  J.  P.  C.  C.  79.      . 

(jj)  In,  re  a  speciftl  reference  from 
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should  be  a  libel,  yet,  uoleBS  it  is  also  a  contempt  of  the  court,  CsiP.  XXVII. 
I  have  no  cognizance  of  it ;  for  whether  It  be  a  libel  againet 
the  public,  or  against  private  persoDS,  the  only  remedy  is  to 
proceed  at  law"  (q). 

But  all  attempts  to  prejudice  the  minds  of  the  public 
against  persons  concerned  as  parties  in  causes,  before  the  cause 
is  finally  heard,  are  contempts  (r).  Persons  concerned  in  the 
business  of  the  court  are  considered  as  under  the  protection  of 
the  court,  and  are  not  to  be  driven  to  their  remedy  at  common 
law  for  libels  upon  them  in  that  respect  («).  And  therefore, 
the  court  will  punish,  as  for  a  contempt,  those  who  make  the 
publication  of  its  proceedings  the  vehiete  of  a  libel  upon  persons 
so  concerned  (()■ 

And  a  publication  of  ex  parte  statements  which  have  a  Pubiicstioo  of 
tendency  to  prepossess  people  as  to  pending  proceedings  in  a  '^^iJ^ta. 
judicial  matter,  is  a  contempt  of  court  (u).     So  also  the  pub-  contempt  by 
lication  o£a  pamphlet  by  the  committee  of  a  lunatic,  with  an  CummiitMof  a 
address  to  the  Lord  Chancellor  by  way  of  dedication,  reflect- 
ing upon  the  conduct  of  those  acting  in  the  management  of 
the  affairs  of  the  lunatic  under   orders    of    the    Court   of 
Chancery  {x). 

Where,    pending  proceedings  in  court,  imputations  were  ReBectioDs  in 
made  in  a  newspaper,  refiecting  on  the  plaintiff  and  his  wit-  on't^ieT' 
nesses,  and  representing  the  proceedings  as  "vexatious  and  "i'nesses,  »«,! 
unprincipled,"  and  the  affidavits  as  containing  "  glaring  mis-  pendente  titr. 
representations,  which  the  editor  believed  and  heartily  hoped 
would  lead  to  an  indictment  for  perjury  "  ;  such  were  held  to 
be  contempts  of  court  (p). 

And  where,  pending  a  petition  for  the  winding  up  of  a  com- 
pany, and  with  full  knowledge  of  the  fact,  comments  are  made 
in  a  newspaper  reflecting  on  the  case  from  the  point  of  view  of 
one  of  the  litigants,  such  is  a  contempt  of  court,  and  punishable 
as  such  (z). 

In  order  to  justify  an  application  to  the  court  for  committal  Acta»i  inter- 
for  contempt,  the  publication  complained  of  must  be  such  as  &,imiDi^tntion 

(j)  Iluach  V.  Held  and  another,  2  per  Lord  LoDgdale,  il.R. ;  Fdkln  v.  „p,iind  for 

Atk.  469.  BerheH,  3?  L.  J.  Ch.  294  ;  10  Jur.  62,  conimitlal, 

(r)  JSi(/.,4B9.  Ch.    per    Kindersley,    V..C.  ;    In    re 

{x)  Rr  parte  Jones,  13  Ves.  238.  AlUxin  ;    Peter*    v,    Bradlaugh,     i 

(f)  Brook  f.  Era ia,2^  L.  J.  Ch-Cie;  limes  L.  R.  414,  417,  per  Manisty  and 

8  W.  K,  688.  Hawkins,    JJ.  ;    and    see    Beg.    v. 

(b)  Per  Lord  Hardwicke, C, in  .Vr».  O'Dogliertij,  5  Coi,  C.  C.  348.  3.-.5. 
FaAefi  our,  2  Ves.  sen.  r.20.  (.-)  la  re  Crown  Bank   iVd.\   In 

(r)  ilr  parU  Jouei,  13  Ves.  237.  re  O'Mallei/,  44  Ch.  D.  641) ;  59  L.  J. 

(y)  Littler  r.  Thoanon,  2  Bear.  129,  767. 
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Chip,  ixvii.  really  to  interfere  with  the  administration  of  justice.  The 
power  poseessed  by  the  court  in  such  cases  is,  undoubtedly,  a 
salutary  power,  but  it  ought  not  to  be  pat  in  force  except  in 
those  cases  where  there  are  Berious  grounds  for  its  exercise. 
The  applicant  must  therefore  show  that  the  publication  he 
complains  of  is  intended,  or  at  least,  calculated,  to  prejudice 
the  administration  of  justice  (a). 

The  Court  will  not  exercise  its  power  to  commit,  unless  aatiB- 
fied  that  the  article  complained  of  was  prompted  by  the  fact 
that  litigation  was  pending  (b) :  and  that  the  comments  com- 
plained of  were  made  with  intent  unfairly  to  affect  the  trial  of 
pending  litigation,  and  so  were  calculated  to  interfere  with  the 
course  of  justice  (c) . 
Tendancjto         Where  pending  an  investigation  before  magistrates,  of  a 
SJ^i^'^on  hu  charge  of  wilful  murder,  certain  disparaging  statements  as  to 
trial-  the  past  life  of  the  accused  were  published  in  a  newspaper, 

such  were  held  (by  the  King's  Bench  Division)  to  be  a  contempt 
of  court,  tending  to  prejudice  him  upon  his  trial  {d). 

And  where  a  person  charged  at  petty  sessions  with  an  indict- 
able offence,  triable  either  at  assizes  or  quarter  sessiona, 
newspaper  reflections  are  made  upon  the  accused  which  the 
Divisional  Court  of  King's  Bench  consider  are  calculated  to 
prejudice  the  trial  of  the  accused ;  the  editor  or  publisher  of  the 
newspaper  is  liable  to  fine  and  attachment  for  the  contempt, 
notwithstanding  that  at  the  time  of  publication  of  the  matter 
complained  of,  the  accused  had  not  been  committed  for  trial  {e). 
Frivolous  and  Where  motions  to  commit  for  contempt  of  court  are  made 
upon  frivolous  or  insufficient  grounds,  they  will  be  treated  by 
the  court  as  vexatious  and  an  abuse  of  its  process,  and  will  be 
dismissed  with  costs  (/). 

And,  where  the  application  is  not  hovCifide,  but  is  made  with 
the  object  of  obtaining  a  money  compromise,  such  will  be 
treated  as  an  abuse  of  the  process  of  the  court  [g). 

{a)   Vide  Tlie  Queeti  v.  Payae  and  {«)  7/ie  Sing  t.  Hariet,   1    K.   B. 

anot&gr  (1896),  1  Q.  B.  577.  (1906),  32. 

(i)  In  re  Laboncliere,  Xeiiilt  t.  Tlif  (/)  In  re  Martindale  (1894),  3  Cb. 

Jirening  Keirn  (1901),  18  T.  L.  R.  208.  193 :  6i  L.  J.  9  ;  and  Me  foirrfonj* 

(c)  PhilUpt  1.  Hei»  (1902),  18  T,  L,  v.   The  Maneherier   Ship    (iinat   Ca. 

R.400i  InreLalvKcfitTtandaHother,  (1896),  13  Times  L.B.56i   r«-ir»j«v. 

Ex  parte  The  CulnrnhKi  Co.  (1901),  16  Tern™,  40  L.  J.  Ch.  118  ;  19  W.  K. 

T.  L.  B,  678  ;  and  ride  The  Kliig  v,  404  ;  la  re  Odd  Cbatt  Exploratim  O: 

Dolan  and  othert  (191)7),  2  K.  B.  D.  (1901),  1  Ch.  860. 

(Ir.)260.  (y)  TIte  King   v,   Parke  (1903),   2 

(k)  The    King   v.   Parke   (1903).  2  K.  B.  432,  444. 
K,  B.  432. 
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It  has  beeu  held  that  the  exhibiting  in  an  assize  town  of  Cnty.  savii. 
inflaminatory  publications  concerning  a  prisoner  about  to  be 
tried  at  the  assizes  for  a  crime,  is  not  a  contempt  for  which 
the  judge  of  assize  can  interfere  to  prevent  b;  commitment  (h). 

It  is  a  contempt  of  Court  to  publish  in  a  newspaper  the  PaUieaUan  of 
contents  of  a  petition,  filed  in  court,  for  the  winding  up  of  a  ^^  "' 
company,  but  which  petition    had  not  then  come  on  for 
hearing  (()-    And,  a  fortiori,  it  is  a  gross  contempt  to  publish 
in  a  newspaper,  with  adverse  comments  thereon,  the  contents 
of  affidavits  filed  in  a  suit  before  they  have  come  before  the  Of  affid&Tita : 
court  (k).    And  so  also  even  without  comments  (0- 

And  where  a  statement  of  claim  contained  charges  of  dis-  Of  iuument 
honourable  conduct  against  the  defendant :  before  the  hearing  "  °  ""' 
of  the  action,  the  plaintiff  sent  copies  of  the  statement  to 
persons  not  parties  to  the  action :  he  was  held  guilty  of  a 
contempt  of  court  (in).  And  so  also  where  a  defendant  made 
defamatory  comments  on  the  plaintiff's  action,  in  the  margin 
of  the  statement  of  claim,  and  sent  a  copy  thereof,  with  the 
marginal  comments,  to  the  plaintiff  (who  was  a  clergyman)  and 
enclosed  a  letter  in  which  he  expressed  his  intention  of  having 
the  ^atemeut  of  claim,  with  the  comments  thereon,  and  copies 
of  his  letters,  reprinted  and  sent  round  to  the  clergy,  addressed 
from  the  "  Clergy  List  "  :  this  was  held  to  be  a  contempt,  as 
nbnsive  of  a  party  to,  and  tending  to  prejudice  the  fair  trial  of, 
the  action  (n). 

And  where,  pending  the  trial  of  an  action  for  the  infringe-  ciMulu 
ment  of  a  trade  mark,  the  plaintiffs  issued  a  circular  discussing  ^ 
the  merits  of  the  case  and  charging  the  defendants  with  fraud 
and  dishonesty;  it  was  held,  that  although  the  plaintiffs  might 
be  at  liberty  to  warn  the  trade  by  circular,  the  introduction  of 
a  discussion  of  the  merits  of  the  case  before  trial  was  a 
contempt  of  court  (o). 

Where  a  petition  is  pending  for  the  compulsory  winding  up 

(A)  B.  T.  /lilhnu),  1   M.  J:  M.  165,  n,  (n) ;  2  Vea.  sen.  f,20. 

pel  Littledale  and  Uaselee,  JJ.  ;   T/ie  (»0  Boiedtii  v.ButitU,  16  L.  J.  Ch. 

King  v.JuUffn,*  T.  R.  2M5.  41*;  36  L,  T.  177;  see  Ckeiihire  t. 

[,i)  lure  ThiiChKlteHhaHt and  Sicaii-  Stnina,   la   i-e    O'Coniuii;    12   Times 

tra  Wagon  ai.,38  L.  J.  Cb.  3*1;  L.  B.  L.  B.  2H1. 

8  Eq.  580,  (™)  XlU-at  v.  Sharp,  52  L,  J.  Ch. 

(i)  mhbarmi  y.  .VoitifH,  15  W.  B.  131. 

1072 ;  L.  B.  7  Ei].  65  (n.  I)  ;  Begina  («)  Cmt»  v.  C/iadioki  (1894),  I  Cb. 

V.  C4i4tra  and  Mrr;  infra  ;  and  see  347  ;  63  L.  J.  328,  per  Chitty,  J.    But 

The  American  Ere/iange,  ^-e.  v.  Gillig,  nee  la  re  yew  (wiild  Coatt  ErjAoratU)* 

58  L.  J.  Ch.  706,  per  .-jtirllDg,  J.  Co.  (1901),  1  Ch.  8611. 

(0  Cann-  v.    Cann,   3    Hare,   333, 
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of  a  company,  it  ie  a.  contempt  of  court  to  issue  a  circnlar  to 
the  Bharebolders  containing  misrepresentatione,  with  the 
intent  to  obtain  a  resolution  for  the  voluntary  winding  np  of 
tbe  company,  and  thereby  to  mislead  tbe  court  and  prevent  a 
compalsory  winding  up  order  from  being  made  (jj). 

And,  in  fact,  whatever  tends  to  prejudice  a  cause ;  whatever 
matter  is  published  to  tbe  world,  referring  to  the  parties  to  a 
pending  litigation,  and  to  tbe  subject-matter  of  it,  in  such  a 
way  as  to  excite  a  prejudice  against  them  or  their  litigation, 
is  a  contempt  of  court  (q). 

And  where  the  defendant's  solicitor  in  a  suit  in  Chancery, 
wrote  and  published  in  a  newspaper  anonymous  letters, 
impeaching  the  oovelty  and  uEefulness  of  a  patent  claimed  by 
the  plaintiff,  and  the  subject  of  the  suit ;  it  was  ordered  that 
the  solicitor  be  committed  for  the  contempt  (r). 

Pending  a  trial  at  bar,  for  a  misdemeanour,  it  is  a  contempt 
of  court  to  hold  public  meetings  for  the  purpose  of  addressing 
and  appealing  to  the  public  upon  the  merits  of  the  case :  and 
especially  where  the  speakers  allege  that  the  defendant  is  not 
guilty,  that  there  is  a  conspiracy  against  him,  and  that  he 
cannot  have  a  fair  trial.  And  the  court  will  order  tbe  parties 
offending  to  appear  in  court  to  answer  for  their  contempt ;  and 
will  fine  and  imprison  at  the  court's  discretion  («).  Tbe  court 
will  discountenance  any  attempt  to  prejudice  mankind  against 
the  merits  of  a  case  before  it  has  been  beard ;  and  will  protect 
every  suitor  against  that  which  can  affect  the  minds  of  persons 
who  might  be  willing  to  give  evidence,  and  which  might  prevent 
persons  from  so  doing  (()• 

And  tbe  court  will  restrain  by  injunction  a  threatened 
contempt,  as  in  a  case  where  an  advertisement  had  been 
published  of  an  intention  to  preach  a  sermon  on  tbe  subject- 
matter  of  a  pending  action  (»)■ 

"Where,  in  a  partnership  action,  a  receiver  and  manager  of 
the  business  had  been  appointed  by  the  court  pending  farther 
proceedings ;   a  person,  who  had  been  a  clerk  in  tbe  firm. 


(;.)  1h  re  Sfj^.aiBt  Par>u»age  4"  Ai. 
(1901),  2  Cli.  421. 

ia)  TieliboTHf  V.  Tirhbi'rHe,  39  L.  J. 
Ch.  398  :  IS  W,  It,  621  :  VeiHOK  v. 
I>™<™,  40  L.  J.  Cii.  118  ;  19  W.  K. 
401 ;  Bvtmn  AniVf  Oai  €•'.  v.  H'iM^, 
29  W.  K.  43. 

(r)  Daiev.  Kteij,  38  L.J,  Ch.  113; 
7  L.  K.  Eq.  49. 


(»)  Jfcy.  V.  Oiiliv  and  lihfri.  L.  B. 
9  Q.  B.  219  ;  S.  C.  wm.  Rfg.  v.  Oulrr 
and  niiallfji,  and  Bfg.  v.  Skijirorti, 
12  Cox,  C.  C.  358,  371. 

(0  Jichbomr  V.  .VoHf».  i:  W.  B. 
1072;  L.  R.  7  Eq.  So  (n.  J). 

(t.)  lHaelittiY,  The  l\.i«a,lui«*f-'f 
Rfrne  Bay,  H  \\.  B.  843.  Bacon,  V.-C. 


Digitizecoy  Google 


CLASSIFICATION  OF  CONTEMPTS  OF  CODRT.  407 

issued  a  circular  to  the  customers,  contaiaing  a  report  of  the  Cait.  xxvii. 
proceedings  by  the  court,  with  statements  conveying  an  in- 
ference  that  the  partnership  business  was  in  a  faihng  condition, 
and  soliciting  their  custom  on  his  own  account ;  the  circular 
was  held  to  be  a  contempt  of  court,  by  interference  with  the 
adminiatration  of  justice,  and  a  libel  on  the  partnership 
business  (x). 

Any  act  having  a  tendency  to  produce  false  evidence ;  or  to  AdvertLae- 
cast  reproach  on  the  administration  of  justice,  may  be  a  con-  "^^^s^ot"^ 
tempt   of   court,  as  by  the  publication   of  an  advertisement  evidence : 
offering  a  reward  of  ilOO,  &c.,  to  anyone  who  would  discover 
and  make  legal  proof  of  a  certain  marriage,  which  marriage 
had  been  previously  adjudged  good  in  the  Spiritual  Court,  and 
also  in  the  Court  of  Delegates,  and  a  verdict  given  at  the  bar 
of  the  Court  of  Common  Pleas  in  its  favour  (y). 

But  where,  pending  an  appeal  from  a  judgment,  pronouncing 
in  favour  of  the  validity  of  a  patent  owned  by  the  plaintiffs, 
advertisements  were  published,  at  the  instigation  of  the  defen- 
dants, in  a  newspaper — one  asking  for  funds  to  carry  on  the 
appeal,  on  the  gromid  that  one  was  a  test  action,  in  which  the 
trade  generally  were  interested  ;  and  the  other  offering  a 
reward  of  A'lOO  for  certain  documentary  evidence ;  a  motion  to 
commit  the  printers  and  publishers  of  the  newspaper  for 
contempt  of  court  was  dismissed,  with  costs  (z). 

AVhere  a  co-respondent,  on  being  served  with  a  citation  in  a  B;  Co-respoit- 
suit  for  dissolutioQ  of  marriage  on  the  ground  of  his  alleged  p^j"*,J^ 
adultery  with  the  petitioner's  wife,   published,  in  the  local  denying 
newspapers,  a  notice  by  way  of  advertisement,  denying  the^ff'^reirotd 
charges    and    offering  a  reward    of  100  guineas    for  such 'or  eridenas : 
information  as  would  lead  to  the  discovery  and  conviction 
of  the  instigator  of  such  charges ;  it  was  held,  that  the  co- 
respondent had  been  guilty  of  a  flagrant  contempt  of  court  (a). 
And  where  a  husband,  against  whom  a  petition  for  dissolution  The  Uko  hj 
of  marriage  had  been  filed,  circulated  handbills  offering  a  "^p""^*"*- 
reward  for  evidence  of  adultery  against  the  petitioner ;  the 
court    issued    an    attachment    against    the    respondent    for 
contempt  of  court  (fc), 

Where  after   the    trial  and    conviction  of  a  prisoner,  at  Abusing  and 

thnatvning 

(x)  Helmare.  v.  Smith    (Xo,    2),  33  406.  one  of  the 

Ch.  D.  44y  (  66  L.  J.  143.  (a)  Bivdribb     v.     Bi-odnbh     and  i^^- 

(y)  PmI  v.  Sachereret.  J   I'.  Wma.  aiiMrr,  II  P.  D,  66  ;  55  I,.  J.  47. 

075.  (ft)  BMirt.  BiitUr,  13  P.  D.  73  ; 

(;)  nF  Plating   rumuaHiJ  iltit.-)  v,  57  L.  J.  42,  pec  Butt,  J. 

Fai-qHiiariaii,  17  Ch.  D,  4!!  ;   'jO  L.  J. 
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CuAr^xxvit.  Assises  in  Dnblin,  his  brother  vent  to  the  house  of  the  fore* 
nun  of  the  jory,  and  accused  him  of  having  bnllied  the  jnr; 
into  finding  the  prisoner  guilty,  and  challenged  him  to  mortal 
combat ;  this  was  held  a  high  contempt  of  the  court  before 
which  the  trial  was  had,  bat  the  defendant  having  apologised  to 
the  conrt,  and  expressed  his  regret,  he  was  sentenced  to  impri- 
sonment for  one  month  only,  and  to  enter  into  recognizances 
to  keep  the  peace  for  seven  years  (c). 

VonUmytahj       Class  3. — Coiitemptt  kt/  dUokedience  to  the  lawful  judgmenU, 

<^<Mui-  Disobedience  to  an  order  of  the  Court  is  treated  as  a  con- 

tempt of  court,  not  so  much  on  the  ground  that  the  dignity 
of  the  court  has  been  insulted  bat  because  its  authority  has 
been  set  at  naught  and  an  obstruction  caused  to  the  adminis- 
tration of  justice. 

And  accordingly  it  has  been  repeatedly  held,  that  any  wilfol 
disobedience  to  a  rule  or  order  of  the  court,  is  a  contempt  for 
which  an  attachment  may  issue  {d).  And  in  those  cases  where 
an  attachment  would  not  be  an  appropriate  remedy,  the  court 
may  fine  or  imprison,  at  its  discretion. 

Oniar  prohibit-     And  where  an  order  was  made  and  promulgated  by  a  court 

inj^ireport  o  ^^  general  gaol  delivery,  prohibiting  the  publication  of  the  pro- 
ceedings of  the  court  on  the  trial  of  one  Thiatlewood  for  higli 
treason,  until  the  whole  of  the  trials  of  the  other  prisoners 
indicted  with  him  for  the  same  offence  should  be  concluded ; 
it  was  held,  that  a  breach  of  the  order  was  a  contempt  of  conrt, 
panishable  by  fine  or  imprisonment  {e). 

pKMMiiiiigB         It  is  a  contempt  oE  court  to  pablish  a  report  of  proceedings 

*"  """"^       heard  in  camera  ij). 

VtitM  die.         And  where  a  party  to  a  petition  in  court,  upon  which  jadg- 

ft^i'ofc^rt  ™®*^*'  ^^  i'^^''  ^^^^^  given,  which  judgment  was  then  about  to 
be  written  upon  it,  seized  hold  of  the  document  saying :  "  I 
withdraw  the  petition  " :  whereupon  he  was  informed  that  the 
petition  could  not  be  withdrawn,  and  he  was  ordered  to  restore 
it,  but  he  persistently  took  it  away,  and  on  an  officer  of  the 
court  being  sent  to  get  it  back  or  to  imprison  the  petitioner,  he 

(e)  Beg.  v.  .VaHin,  5   Coi,   C.   C.  p.  42.    Aad  see  E.  S.  C,  Onl,  XLIV, 

3o6,    cor.    PJgot,    C.B.,   ftod    Penne-  (*■)  The  A'iagT.  CUmeiit,i  B.k/M. 

father,  B.  21H;  II  Price,  68. 

(d)  Vin.   Abr.    Contempt,    U7  ;    3  (/)  In   re   .VaHiadaU  (1890.   "* 

<'hMic.  Bep,  41  ;  Gary's  Kep.  54,  75,  L.  J.  Ch,  9,  per  Korth,  J. 
«2,  83  ;  1  Salk.  S4  ;  Caa.  temp.  Hardw. 


coy  Google 


CLASSIFICATION  OF  CONTEMPTS  OP  COURT.  409 

threw  the  petition  into  the  fire  ;  this  was  held  to  be  a  defiant  Csii-.  x^vu. 
disobedience  to  the  order  of  the  court,  and  a  gross  contempt, 
for  which  the  offender  was  properly  committed  instanter  to 
prison  (g). 

And  where  an  injanction  was  granted  restraining  the  i>eTice  to 
defendants,  who  were  trnstees  of  a  lodge,  or  branch,  of  a  uou.""'"""' 
friendly  society,  from  dividing  a  sum  of  4;2,000,  the  assets  of 
the  lodge,  amongst  the  members ;  the  defendants  shortly  after* 
wards  retired,  and  new  trustees  were  appointed,  who  (being 
aware  of  the  injunction),  under  an  order  of  the  branch  society, 
divided  the  money  amongst  the  members,  including  the 
defendants.  This  was  contidered  an  attempt  to  evade  the 
injunction,  and  a  device  for  disobeying  it ;  and  it  was  held; 
that  the  new  trustees  as  well  as  the  old,  were  guilty  of 
contempt  of  court  (/(). 

And  the  court  has  jurisdiction  to  commit  for  contempt,  a  Aiding  uid 
person  who  aids  and   abets   a  defendant  in   committing  a  brwcbDE^n 
breach  of  an  injanction  ;  although  such  person  be  no  party  injuuotion. 
to    the    action    and  be  not  included  in  the  terms  of  the 
injanction  (i). 

In  proceedings  for  contempt  by  breach  of  an  injunction,  or  Scienter  muEt 
other  order  of  the  court,  it  must  be  shown  that  the  injunction 
or  order  (as  the  case  may  be)  has  been  brought  to  the  notice 
of  the  alleged  offender  ;  otherwise  it  will  not  be  a  proper  case 
for  committal  for  contempt  (A). 

But  where  an  action  was  broaght  for  a  libel  contained  in  the  inability  t« 
recitals  of  a  deed  of  settlement  of  a  joint-stock  company,  it  was  oJSwof  court. 
agreed  at  the  trial  that  the  defendants  should  cancel  the  deed 
and  prepare  a  new  one  ;  and  the  terms  of  the  agreement  were 
-embodied  in  an  order  of  nisi  prius,  which  was  afterwards  made 
a  rule  of  court.  It  was  held,  that  the  defendants  having  shown 
themselves  desirous  of  obeying  the  order  honajide,  but  unable 
to  do  HO,  were  not  liable  to  an  attachment  (I).  So  also  where 
the  appellant  had  been  required  by  auhpana  to  bring  into  and 
leave  in  the  Probate  Kegistry  a  certain  script  alleged  to  be, 
but  not  in  fact,  in  his  possession  or  control ;  this  was  held  to 
be  no  contempt ;  and  the  fact  of  his  not  having  filed  an  affidavit 

(j)   Watt  V.  LiijertlDttnd  and  another,  1  Ch.  515, 

I..  E.  2  So.  App.  H.  L.  301  ;  and  mjira,  (*)  MetfopoUtau  Mtitic  Hall  Co.  v. 

p.  399.  Lake  and  .  then,  58  L,  J.  Ch,  513,  per 

(*)  Arerij  T.  Aiidreiei,  .">1  L.  J.  Ch.  Chitty,  J, 

4U  ;  30  W.  B.  r.B4.  (0  Clare  v.  BlakeJ-len  and  titliers,  S 

(i)  Seaivardv. Pater>aii,C. A.{^69^),  Dowl.  83S. 
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Cha?.  sxvii.  esplaining  the  reason  of  his  non-compliance,  did  not  pve  the 
court  iurisdiction  to  order  him  to  pay  coats  (m). 

Marrying  an  infant  ward  of  court  without  the  consent  or 
authority  of  the  court,  is  a  contempt ;  though  the  parties  con- 
cerned in  such  marriage  had  no  notice  that  the  infant  was  a 
ward  of  the  court  (n).  And  encouraging  an  infant  ward  of 
court  to  go  from  his  committees,  under  whose  care  the  court 
had  placed  him,  is  a  contempt  (o). 

The  clandestine  removal  of  a  iifard  of  court  from  the  custody 
of  the  person  with  whom  such  ward  has  been  residing  under 
the  authority  of  the  court,  is  in  its  nature  a  criminal  con- 
tempt ;  and  a  member  of  the  House  of  Commons  who  had  so 
acted,  and  who  on  being  personally  examined  by  the  coort. 
admitted  the  fact  and  refused  to  state  the  present  residence  of 
the  ward  (his  own  daughter),  was  committed  to  the  Fleet; 
although  he  was  not  a  party  to  the  suit  {p). 

A  County  Court  has  power  to  commit  for  disobedience  to  its 
orders,  whether  interlocutory  or  final  (9).  But  if  a  Judge 
of  a  County  Court  commit  for  contempt  for  disobedience 
to  an  order  of  the  Court,  in  a  matter  as  to  which  the  judge 
had  no  jurisdiction,  he  will  he  liable  to  an  action  oE 
trespass  (r). 


ContOTDpte  a: 


Cluideatini: 
nmoval  of 


Dinobedience 
to  Ordftrs  ot 
County  Court. 


Cuntcmpts  by 

obstruct  the 
course  nf 
joBtice. 


Class  4. — Contempts  by  other  acts  tending  to  prejudice  or 
ohstmct  the  cmirse  0/  justice. 

The  eame  general  principle  which  pervades  the  whole 
current  of  decisions  as  to  contempts  of  court,  applies  also  to 
those  of  the  class  above  mentioned,  viz.,  that  the  jurisdiction  is 
founded  on  the  wrongful  interference  with  the  administratioD 
of  justice. 

Offences  of  the  class  here  indicated  are  sometimes  of  a  ver>~ 
subtle  and  dangerous  tendency,  requiring  the  most  prompt  and 
public  example;  since  nothing  can  be  more  calculated  to  shake 
the  confidence  of  the  people  in  the  purity  of  the  administration 
of  justice  than  a  tribunal  (whether  it  be  judge  or  jury)  that  has 
been,  or  that  is  capable  of  being,  intimidated  or  influenced  even 
in  the  smallest  degree,  by  any  kind  of  threat,  bribe,  overture, 
or  other  improper  suggestion.    And  it  is  besides,  of  primary 


(«i)  Id   re  Kmmenon,  RawUiigt  v,  Yaldnt't  caie. 

KmrneriiH.  57  L.  J.  P.  U.  1.  (p)  Long  WfUetlfy'i  eaif,  2  Bob.  k 

(fl)  Herbert--  rate.  3  P.  Wms.  Bep.  Myl.  639.     Vide  2  Si.  Tr.  (SA)  9!S. 

(a)  1    P.  'Wms.  697,  cited  rs   Di:  (;■)  Hi-yldeii  v.  SuiUh,  U  Q.  B,  U1. 
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importance  to  the  constitntion,  and  the  well-being  of  society,  CuiP.  xxvii. 
that  the  course  of  justice  should  be  pure  and  unbiassed ;  and 
that  suitors  and  others  should  be  enabled  to  approach  the 
throne  of  justice  with  confidence  in  its  integrity  and  a  full 
aseurancfi  of  its  absolute  impartiality. 

And  therefore,  all  acts  tending  to  intimidate  or  to  unduly 
influence  persons  concerned  in  the  administration  of  justice ; 
and  all  writings,  letters,  or  publications,  which  have  for  their 
object  to  pervert,  or  to  obstruct,  the  ordinary  course  of  justice, 
are  contempts  of  court  (s). 

Nothing  can  be  of  greater  necessity  to  the  proper  administra-  Offering  n 
tion  of  the  law,  than  to  keep  the  streams  of  justice  clear  and  judgc^oJ  ^ 
pure,  that  parties  may  proceed  with  safety  to  themselves  and  otherB-iso 
their  characters.     "  A  greater  offence  than  a  person's  attempt  to  obtain 
by  private  communication,  without  the  knowledge  of  those  to  0"^"^^'"" 
whom  he  is  opposed,  to  influence,  by  private  feelings,  the  con- 
duct of  any  one  invested  with  the  duty  of  judicially  disposing 
of  matters  pending  in  court,  cannot  well  be  stated  "  {()- 

And  where  the  Mayor  of  Yarmouth  wrote  a  letter  to 
Lord  Hardwicke,  C,  mentioning  that  a  bill  in  Chancery  was 
threatened  to  be  filed  against  him,  and  enclosing  a  hank-note 
for  £20,  of  which  he  desired  bis  lordship's  acceptance  ;  he  was 
ordered  to  show  cause  why  he  should  not  be  committed  for 
contempt  of  court ;  and  afterwards,  in  consideration  of  his  sub- 
mission to  the  court,  and  asking  pardon,  and  of  his  being  at 
the  time  Mayor  of  Yarmouth ;  and  onshowing  cause  it  appearing 
that  the  public  business  and  affairs  of  the  Corporation  might 
suffer  by  his  imprisonment,  he  was  discharged  upon  payment 
of  costs  ;  and  the  hank-note  was  ordered  to  he  applied  to  the 
relief  of  prisoners  in  the  Fleet  (u). 

Every  insult  offered  to  a  judge,  in  the  exercise  of  the  duties  Tbreatening a 
of  his  oEBce,  is  a  contempt ;  but  when  the  writing  or  publi-  Officer!' 
cation  proceeds  further,  and  when,  not  by  inference,  but  by 
plain  and  direct  language  a  threat  is  used,  the  object  of  which 
is  to  induce  a  judicial  officer  to  depart  from  the  course  of  his 
judicial  duty,  and  to  adopt  a  course  he  would  not  otherwise 
pursue,  it  is  a  contempt  of  the  very  highest  order  {j:}. 

Anyone  who  uses  violent  and  abusive  language  to  an  officer  ^ 


(*)  ndf  £^ part*  Jiniei;nyeE.2A7.  674.    See  also  Mi-Oiir.  ™-f,  2  Fow, 

-  CO  Lrchmere  CliarUon'tcaii;  2  Mjl.  Ei.  Prac.  404. 

k  Cr.  3.'i3,  per  Lord  Cottonhnm,  C.  (J-)  Lei-lit«ireChai-llHi>'"v»e,2  Myl. 

(w)  Maiiin't  eate,  2    Bubs,  k  Mjl.  &  Cr.  B3!*,  per  Lord  Cotteiiliniii,  C. 
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Attempta  t« 
iotimidaM 

jndicifil 
pioce«tliDgB. 


Threat  b^ 

pltintilf  to 
def«Qilanl. 


Threatening  a 
petitioiiGr  in 

DiTorm  Snit. 


.  when  serving  the  proceaa  or  orders  of  the  court ; — or  who  oses 
scandalous  or  contemptaous  words  against  the  court,  or  the 
process  thereof,  is  liable  to  be  conunitted  for  contempt  of 
court  (j/).  So  also,  for  assaulting  the  deputy  messenger  to  the 
great  seal,  in  the  execution  of  the  duties  of  his  office  {z).  And 
obstructing  a  messenger  or  officer  of  the  court  in  the  execution 
of  a  warrant  or  order  of  the  court,  is  a  contempt  (a).  And  so 
also,  abusing,  insulting,  and  challenging  to  fight,  one  of  the 
jury  for  finding  a  prisoner  guilty  (ft). 

Abusing,  accusing  of  perjiiry,  and  threatening  a  solicitor, 
within  the  precincts  of  the  court,  with  reference  to  an  order 
made  by  a  judge  at  chambers  in  a  judicial  proceeding,  is  a  gross 
contempt  of  court  (c). 

And  where  threats  are  used  against  parties  to  proceedings 
before  the  court,  with  the  object  of  intimidating  them  in  the 
conduct  of  their  suit,  such  are  contempts  of  court;  whether 
they  have  the  effect  intended  or  not.  The  ofFence  is  complete 
the  moment  after  the  threat  is  used  {d). 

So,  an  attachment  was  granted  against  a  defendant  for 
threatening  the  life  of  the  prosecutor,  who  had  indicted  another 
for  perjury  contained  in  an  affidavit  on  which  an  information 
had  been  issued  against  him  (c). 

A  threatening  letter  sent  by  the  plaintiff  to  the  defendant, 
pending  the  suit,  with  a  view  to  intimidate  him  in  the  conduct 
of  his  defence,  is  a  contempt,  upon  which  to  found  an  order  for 
committal  (f). 

And  so  also,  threatening  a  petitioner  in  a  divorce  eoit,  to 
'  publish  concerning  him,  a  statement  of  facts  unless  he 
withdraws  bis  petition,  is  a  contempt  of  court  (g). 

And  where  the  respondent  in  a  suit  in  the  Divorce  Court, 
some  time  before  the  hearing,  threatened  to  prosecute  a  witness 
for  perjury,  with  reference  to  certain  evidence  be  had  reason  to 
suppose  such  witness  would  give  in  the  suit ;  and  had  also 


(y)  Iltirier  v.  Hhepherd.  Tolb.  167; 
Rex  V.  J,mc>.  1  Str.  183 ;  THHiowi*  v. 
JehHt,  2  Dick.  471  ;  1  Mcr.  803,  a.  (iQ  ; 
Prief  v./Iateliiitim.  L.  B.  9  Eq.  534. 

(;)  A7("«(  V.  IMmaraeh,  1  Mer.  802. 

(a)  Exjiarlf  Tifuer,  1  Atk.  136 ;  Ex 
jHirU  Sirm,  8  Ves.  104  ;  Kc  jnirte 
Page,  1  Uo«e.  B.  C.  ]. 

(ft)  lieg.  V.  Martin,  tnpra,  p.  408. 

(c)  III  re  Jo/iitoii,  20  Q.  B.  D.  08  ; 
57  L.  J.  1 ;  and  lupra.  |i.  391. 


(d)  BroKllow  T.  Phillip*,  to  W.  B. 
220 ;  ODd  gee  Wtlby  v.  StUl,  66  L.  T. 

(r)  Ret  V,  CarrdU,  1  Wita.  76. 

if)  Smith  y.  Laieman,  26  L.  J.  Cb. 
303  ;  and  Be«  aa  to  a  tliT«at  bf  deteo- 
(lant  to  plaintiS,  Siteat  v.  Sharp, 
mpra,  p.  405, 

(5)  Ih  re  JUuhri,  33  L.  J.  P.  &  M. 
W5  ;  3  S.  &  T.  59». 
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written  abasive  letters  to  her ;  Buch  were  held  contempts  o!  Cb*"*-  xxvri. 
court  (A)- 

It  is  also  a  gross  contempt,  and  interference  with  the  fair  Tampering 
trial  of  an  action,  to  tamper  with  a  witneaa  by  the  offer  of  *>»'»" "'*"»"• 
mooey  to  indaee  such  witsess  to  go  oat  of  the  way  to  some 
place  where  she  could  not  be  found  (()• 

And  for  terrifying  a  witness  who  was  about  to  be  examined 
OD  a  commission,  the  offender  was  committed  for  contempt  of 
court  {k). 

It  appears  from  these  and  various  other  authorities,  that  it  Kasait  of 
is  immaterial  what  measures  are  adopted,  if  the  object  be  to 
taint  the  source  or  to  pervert  the  course  of  justice;  and  to 
obtain  by  corrupt  or  improper  means,  a  result  of  legal 
proceedings  different  to  that  which  would  follow  in  the  ordinary 
coarse. 


CHAPTER   XXVIII. 


AS  TO  THE  PROCEDURE  AGAINST  OFFENDERS   FOB 
CONTEMPTS  OF  COURT. 


The  procedure  agaiatt  offeadert  for 

Omtemptt. 
Summary  preceta. 
ConUsipu  committed  i«  the  face  0/  the 

Omrt. 
Proeeedingtby  tha  Court  itself  at  to. 
Ifo    Appeal    from   abdication    for 

Cb/itempt. 
Motion  to  commit  for  Contempt- 
CaMion  to  beeweroieed  a>  to  committal, 
Oult  in  proceedingt  at  to  Contemptt. 


Pracerdingt  hy  attachment  for    Gnt- 

Contempt,  haw  cleared. 

Where  the  application  for  attachment 

Una  the  Civil  eide. 
Crown  Office  Sule*  a*  to  Ointeaqitt. 
PiiHishmentfor  Contempt. 
Proeeediitijt  by    Indictment,   and  by 

Criminal  Infurmation  fur  Contempt. 
Proceedings  of  Colonial  Court*  a$  to 

Contemptt, 


Ik  the  preceding  chapter  the  jurisdiction  of  the  various 
courts,  as  to  their  power  to  punish  contempts  of  court,  having 
been  discussed  in  detail,  and  the  different  kinds  of  contempt 
classified  and  arranged  under  suitable  heads  or  divisions,  it 
will  now  be  necessary  to  explain  the  procedure  against  offenders 
lor.  contempts. 

<*>  Shaw  Y.  Shaw,  31  L.  J.  P.  t  M.      527,  per  Kaj,  J. 
33;  2  8.  *T.  517.  ik)  Partridge   t.    PaHHdge,    Via. 

(0  I-euni  V.  Jamet,  S  Times  L.  K,      Abr.  Contempt,  A.  25. 


coy  Google 


414  COXTEMPIS   OF  COURT. 

Cbi?tir  The  moJes  of  procedure  against  offenders  for  contempts  of 

'     court  are  various,  depending  in  some  respects  on  the  class  and 

''^*i^'r^""  nature  of  the  offence  ;  and  are  either— 
Offenders  for        1 .  By  Summary  process, — as  by  the  immediate  apprehension 
Conwmpu,      qJ  jj^g  offender  ;  or  by  ordering  him  to  attend  the  court  and 
answer  his  contempt;    and  by  the  imposition  of  a  fine,  or 
commitment  to  prison,  or  both. 

•1.  By  motion  to  the  court  to  commit. 

3.  By  attachment. 

4.  By  indictment ;  and  in  some  cases — 

5.  By  criminal  information. 

It  should  be  observed,  that  contempt  of  court  being  a 
criminal  offence,  no  person  can  be  punished  for  such  unless 
the  specific  offence  charged  against  him  be  distinctly  stated ; 
and  an  opportunity  given  him  of  answering  it  (a).  And  this 
applies  to  every  mode  of  procedure  against  offenders  for 
contempt. 
Siimmary  1.   y/j^  siimmarif  process  is  in  general  founded  upon  con- 

temptuous language  and  reflections  applied  to  those  who  pre- 
side in  courts  of  justice,  and  to  their  proceedings ;  and  such 
contempts  are  either  direct — as  where  a  judge  or  magistrate  is 
openly  insulted  in  the  execution  of  his  office ;  or  consequen- 
tial,— where  the  offender,  by  speaking  or  writing  contemp- 
tuously of  the  court,  or  its  judges  in  their  judicial  capacity, 
reflects  upon  the  authority  by  which  they  were  appointed,  and 
creates  a  prejudice  against  the  administration  of  justice. 
Conwmpu  Where  the  insult  is  offered  in  the  face  of  the  court  by  the 

the  face  of  the  use  ot  contumeliouB  language,  demonstrating  the  want  of  that 
Court.  respect  and  regard  which  is  essential  to  the  preservation  of 

its  authority,  the  offender  may  be  instantly  apprehended,  fined, 
or  imprisoned,  at  the  discretion  of  the  judge,  without  further 
examination  (h).  This  doctrine  appears  to  extend  to  all  cases 
where  contemptuous  words  are  spoken  in  the  presence  of  a 
magistrate  in  the  actual  discharge  of  his  duty  (c).  And  though 
the  magistrate  may  elect  to  proceed  in  this  summary  mode,  yet 
if  he  does  not,  the  offender  is  liable  to  an  indictment ;  since, 
wherever  a  justice  may  commit  for  a  contempt,  the  party  may 
be  indicted  for  the  misdemeanour  {d). 

(-0  U  re  Pollard,  L.  B.  2  P.  C.  106.  Error,  Ibid.,  vol.  9,  p.  395. 

;fr)  Cjo.  Eliz.  23  ;  2  BoU.  Ab.  78  ;  (e)  1  Str.  420 ;   Salk.  697  ;   3  Mod. 

4  Blao.  Com.  286;  SUnnt.  P.  C.  13  6,-  139;  1  Billat.  139,  140. 

and  see    Yat,:*  r.  Laming,  5  Johns.  (rf)  1  Str, -120, 
Amer.  Kep.  2S3  ;  and  S.  C.  in  Court  of 
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A  defendant  who  is  conducting  bis  own  defence  before  tbe     ch^pteb 

.          .                                    .       .                                    XXVlll 
coart  and  a  jury,  on  his  trial  tor  the  publication  of  a  bias-         ' 

phemous  libel,  ma;  be  fined  for  contempt  of  court,  in  perBist- 

ing — after  admonition  and  warning  by  the  judge — in  reviling 

the  Christian  religion  (e).     So  also  for  persistently  attacking 

the  characters  of  persons  not  before  the  court  (/).     And  for 

contemptuous  expressions  to  the  presiding  judge,  on  being 

warned  that  if  he  persisted  in  such  conduct  he  should  fee) 

compelled  to  restrain  him ;  to  which  the  defendant  replied — 

"  My  Lord,  if  you  have  your  dungeon  ready,  I  will  give  you 

the  bey  "  (g). 

And  so  also  it  has  been  held  by  the  House  of  Lords,  in  a  Defiant  die- 
Scottish  case,  that  when  a  judge,  in  the  legitimate  exercise  of  judge. 
his  jurisdiction,  is  defiantly  disobeyed,  he  may  commit  the 
offender  instantly  to  prison  for  contempt  of  court  (/()•  And 
where  a  defendant  on  his  trial  for  an  assault,  made  use 
of  violent  expressions  towards  the  prosecutor,  the  court 
ordered  and  adjudged  him  to  find  sureties  for  his  good 
behaviour  for  two  years,  and  to  be  imprisoned  till  such 
security  given  (i). 

When  the  court  itself  tates  notice  of  the  contempt,  the  Pmoeedinga  Uj 
offending  party  will  be  ordered  to  personally  attend  the  court  ^,a^[f  "'' 
and  show  cause  why  be  should  not  be  committed  (k). 

But  when  it  appears  that  the  party  in  contempt  has  been 
before  a  court  of  competent  jurisdietion,  which  court  has  fined 
or  committed  him  for  a  contempt,  it  is  not  competent  to  any 
other  court  to  enter  at  all  into  the  subject-matter  (1). 

The  court  is  the  judge  as  to  whether  or  not  it  has  been 
treated  with  contempt.  And  there  is  no  appeal  against  the 
decision  of  the  court  adjudging  an  offender  guilty  of  a  con- 
tempt committed  in  the  face  of  the  court;  unless  the  court 
so  adjudicating  acted  beyond  its  jurisdiction  (m). 

But  it  seems  that  where  the  jurisdiction  ot  the  court  is  whera  the 
challenged,  an  appeal  will  lie ;  as  in  a  case  where  a  vacation  ■'""siiiction  '» 

(()  Tlie  King  v,  Daeitort,  4  B.  4  Aid.  lupra ;  Reg.  t.  Castro,  Skijiivvrth  and 

329.  supra.  othfri,  lupra. 
(J)  Ibid.  {I)   Vide    Carui    Wilion't    ea*e,    7 

(s)  Ibid.,  p.  330.  Q.  B.  1008  ;  see  &lao  I>  parte  Fernan- 

(A)  Watt  T.  Ligeiiwood  and  aaather,  dn,  npra,  p.  iOO.     O'Sliea  v.  O'S/ira 

L.'R.  2Sc.  Ap.  (H.  I,.)361.  and  aiwllier.  In  re  Tuoliy,\&  P.  D.  59  ; 

(0  He-i-  y.  Mahon,  4  A.  &  E.  S7G.  59  L.  J.  P.  47. 
(Ji)  Martin's  ease,  2  Rusa.  &  Myl-  (m)   Vide  Kr  parte  Pater,  6  B.  &  S. 

674.  n.  (u)  ;  ns  IfcOai,  2  Fow.  Ei.  299  ;  Beg.  t.  Jordan,  31!  W.  R.  797  ; 

Pr.  404;    ZecAmere   ChaHton'*  ease,  S.  C.  Keg.  v.  C.  C.  Jadye  of  Slaffard, 

mpra  ;  la  re  The  SheriJ  of  Surrey,  67  L.  J.  Q.  h.  D.  483. 
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W&tnnt  of 

by  JuJga  of 
Superior  Court. 


committel  for 

ConUnpt. 


judge  made  an  order  of  committal  for  a  contempt  committed 
within  the  precincts  of  th«  coart  (n). 

An  appeal  will  lie  from  the  refasat  by  a  judge  of  first 
instance,  to  commit  tor  contempt  by  disobedience  to  an  order 
of  coart  (o).  So  also  where  an  order  for  costs  comes  in  the 
place  of  an  order  for  committal,  the  order  may  he  appealed 
from,  though  it  be  an  order  to  pay  costs  only  (p>. 

The  warrant  of  commitment  for  contempt,  by  a  jadge  of  & 
superior  court,  may  be  general  in  its  terms  (q) ;  though  the 
contempt  be  committed  by  a  witness,  or  party  in  a  cause, 
whether  civil  or  criminal,  during  the  trial ;  and  his  decision  is 
not  subject  to  review  by  a  court  of  appeal  (r).  And  a  sentence 
to  pay  a  fine  and  to  be  imprisoned  during  the  pleasure  of  the 
court ;  and  in  addition  to  be  imprisoned  until  such  fine  is  paid, 
is  in  accordance  with  law  (<). 

But  a  commitment  by  Justices  of  the  Peace  for  contempt 
must  be  for  a  time  certain;  and  must  contain  a  proper 
adjudication  of  the  contempt.  Where,  by  the  warrant,  the 
defendant  was  committed  "until  be  should  be  discharged  by 
due  course  of  law,"  the  warrant  was  held  bad(f)- 

2.  By  motion  to  the  court  to  commit  for  contempt ;  by  the 
Crown  Office  Rules,  1906,  Order  LII.  of  the  B.  S.  C.  is  to  apply 
to  all  proceedings  on  the  Grown  aide,  except  as  regards 
attachment. 

Where  the  contempt  is  not  offered  immediately  in  the  face 
of  the  court,  but  consists  in  the  improper  publication  of  its 
proceedings  pendente  lite,  or  of  comments  upon  such  proceed- 
ings, or  reflections  upon  parties  thereto  ;  the  effect  of  which 
may  be  to  create  prejudice  or  partiality,  and  thereby  to 
interfere  with  the  fair  administration  of  justice  ;  the  course  of 
proceeding  is  usually,  by  motion  to  commit  the  offender  for  bis 
contempt.  Such  motion  maybe  ex  parte  for  an  order  absolute 
where  the  contempt  is  of  a  very  flagrant  nature:  but  where  the 
application  is  on  the  civil  side,  it  must  be  made  on  notice  of 
motion  (u) :  service  of  which  must  usually  be  personal  (x). 

,  20  Q.  B.  D. 


(»)  Jn  r 
67  L.  J.  1. 

(«)  Jiirmaia  v,  Chatterlon,  20  Ch.  D. 
W3;  :A  L.  J.  471. 

■  {;i>  Wilt  V.  Corcoran,  3  Ch.  D.  69  ; 
45  L.  J.  e03  ;  and  see  Ih  r»  ClemenU 
».  Erlanger,  46  L.  J.  Ch.  37ri. 

(?)  In  re  Cohhelt,  1  Q.  B.  187. 

(r)  tie  parte  Feraandez,  6  H.  &  N. 
717  ;  10  C.  B.  (S.  8.)  3  ;  aud  see  la 


re  McAlMer-,  Ir.  B.  7  C.  L.  146. 

CO  III  re  JHonley,  62  L.  J.  P.  C.  C. 
79. 

(0  Bex  T.  Jamet,  5  B.  t  AJd.  894 ; 
Prickett  y.  Gratrrx,  tvpra,  p.  39.">: 
Orten  v.  ElgU  a»d  anither,  S  Q.  B.  9!> ; 
and  Kb  In  re  Cubhett,  7  Q.  B.  1S7. 

(H)   Vidt  R.  S.  C,  Old.  Lir.  r.  3, 

(f)  Hope  V  n«pe,  W.  H.  (1869)  295. 
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If,  however,  persoaal  service  cannot  be  effected,  the  court  will,     y^J/iV 
in  a  proper  case,  give  leave  to  serve  the  notice  of  motion  by        —  ' 
registered  letter  (i/).     And  where  the  application  is  against 
one  of  the  parties  to  the  litigation,  and  there  is  a  difficulty  in 
effecting  personal  service,  the  notice  of  motion  may  be  served 
on  the  party's  solicitor  (z). 

Where  the  alleged  contempt  is  by  an  incorporated  company, 
the  application  should  be  by  motion  to  attend  and  answer  for 
the  alleged  contempt  (a). 

The  court  will  not  encourage  motions  to  commit  for  con- 
tempt, where  there  is  no  real  cause  for  committal,  and  only  an 
apology  and  costs  are  asked  for  (&).  It  is  competent  for  the 
court,  where  a  contempt  is  threatened  or  has  been  conimitte<t 
by  the  publication  of  ex  parte  statements  pending  the  trial 
of  an  action,  to  take  the  more  lenient  course  of  granting  an 
injunction,  in  preference  to  making  an  order  for  committal 
or  sequestration  (c). 

The  jurisdiction  of  committing  for  contempt  being  practi-  Cantioatoi 
cally  arbitrary  and  unlimited,  a  judge  should  be  most  careful  "^'i^tiai*' 
to  see  that  the  cause  cannot  be  fairly  prosecuted  to  a  hearing 
unless  this  estreme  mode  of  dealing  with  persons  brought 
before  him  on  accusations  of  contempt  should  be  adopted  {d). 

Although  it  may  be  a  contempt  of  court  if,  pending  the 
hearing  of  a  cause,  observations  of  any  kind  are  published 
tending  to  prejudice  the  minds  of  the  public  against  any  of  the 
parties  to  the  cause,  yet  if  the  offence  complained  of  be  not  of 
so  serious  a  nature  as  to  render  necessary  the  exercise  of  the 
summary  jurisdiction  of  the  court,  by  committal  to  prison,  an 
application  of  the  kind  ought  not  to  be  made :  and  if  made 
where  the  offence  is  of  a  trivial  nature  (although  amounting 
technically  to  a  contempt  of  court),  it  will  be  dismissed  (e). 
To  justify  an  order  for  committal  it  must  be  shown  that  the 
publications  complained  of  would,  on  the  face  of  them,  convey 
to  the  mind  of  a  person  of  ordinary  intelligence  that  they  tend 
to  interfere  with  the  administration  of  justice  (/).    And  accord- 

Cp)   fide  In   rt  JoIhubh,  57  L.  J.  (rf)  la  re  Clements  v.  Erlaiiyer,  JB 

Q.  B.  D.  1.  L,  J.  Ch.  D.  3S3,  per  Sir  George  JessL-1, 

(0  Snnaniad   v,  Sabin,   5   Ch.   D.  M.H. 

Oil ;  16  L.  J.  728,  {*)  Bitot  t.  Clarte,  In  re  O'-ValUy, 

(a)  ne  Ki«g  v.  Freenuiit  Ji,Hrnal  37  W.  R.  724  :  08  L.  J.  Q.  B.  D.  +90 ; 

(1902),  3  Ir.  Bep.  K.  B.  82,  Clie^dre  v.  Strauu,  In  re  O'CaanKf, 

(6)  ThePUUiHffCa.y.FarQul,ar»'K,  12  Timee  L.  R.  2al. 

17  Ch.  D.  30  ;  50  L.  J.  IOC.  (/)  T/,e  Plating  O'.,  Ltd.  t.  Fiirgu- 

((■)  Oiati  T.  CAadwirk  (1884),  I  Ch.  harton,  tupra. 
347  ;  63  L.  J.  329. 

F.S.  E  E 
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CHiFTia     ingly,  where  comments  have  been  made  in  s  newspaper  on  a 

'      criminal  case  then  awaiting  trial,  the  court  will  not  ex«rciBe 

its  power  of  committal  unless  it  be  clearly  shown  that  snch 

comments  were  intended  to,  or  were  undoubtedly  calculated  to 

prejudice  the  fair  trial  of  the  case  (g). 

iDjoDctioD  to       ii  on  the  hearing  of  the  motion  th«  court  should  come  to  the 

"^!^.         conclusion  that  no  sufficient  ease  ia  made  out  for  a  committal, 

pabliMtuniB 

ptrxUnte  lite,  but  that  the  further  publication  of  the  matters  complained  ot 
should  be  restrained  pendente  lite  ;  then,  if  an  injunction  is 
asked  for,  the  court  has  the  power  so  to  restrain  the  further 
publication  thereof ;  but  will  use  its  discretion  as  to  granting 
an  injunction  {h).  Pending  litigation,  the  court  wilt  restrain 
the  publication  by  any  of  the  parties  to  the  suit,  of  ex  parte 
garbled  statements  (calculated  to  prejudice  the  case  of  their 
opponents)  of  any  of  the  proceedings  in  court,  or  before  the 
examiner.  And  although  the  circumstance  that  such  publica- 
tion is  by  way  of  defeDC«,  and  in  answer  to  similar  publications 
by  the  other  side,  may  palliate  the  offence,  it  will  not  prevent 
the  court  from  granting  the  injunction  (t)>  In  these  cases  the 
party  complaining  should  apply  promptly,  or  he  may  not  be 
entitled  to  redress ;  nor  will  he  if  he  has  himself  submitted 
to  or  entered  upon  a  public  discuBsion  of  the  matter  in  a  news- 
paper (k). 

TorairftLn  An  injunction  was  granted,  on  motion,  to  restrain  a  party 

pobiicatioD.  to  an  action  from  a  threatened  publication  of  circulars,  abusive 
of  a  party  to,  and  tending  to  prejudice  the  fair  trial  of,  the 
action  (J).  So  also  to  restrain  a  threatened  contempt,  by  the 
preaching  of  a  sermon  on  the  subject-matter  of  a  pending 
action  (in). 
Coata,  io  Fio-  In  all  cases  in  which  proceedings  are  taken  by  motion  to  the 
^te^t^*"  court  to  commit,  the  court  on  adjudging  the  offender  guilty  of 
the  contempt,  has  power  to  order  him  to  pay  the  costs  of  the 
proceedings  (n) ;  though  in  some  cases,  as  for  instance,  where 
there  are  extenuating  circumstances,  the  power  will  not  be 
i(o}. 


0)  Hu  Queens.  Payse  and  aneCher  HI;  Coat*  v.  Chadwicli  {\%9i),  1  Ch. 

(189e).  1  Q.  B.  577  ;  65  L.  J.  i26.  347. 

(A)  Brook  V.  £ran»,  29  L,  J.  Ch.  (m)  Mm-keU-y.CainniinunitnHerV! 

616  ;  8  VV.  H.  fi88 ;  Bawden  v.  Buaell,  Bay,  lu/ira,  p.  tW. 

46  L.  3.  Ch.  414.  (n)  MartWi  ecue,  2  Ross.  &  MjL 

(0  Oaleman-v.  We^  Hartlepool  By.  674;  Shatv  v.  Sliaw,  31  L.J.  (Pro.S 

Co.,  6  W.  R.  734  ;  and  see  £:c  parU  Mat.  Ca.)  35  ;   Littler  t.  I^^mum,  3 

Jonef,  13  Ves.  237,  Beav.  129  ;  Daw  v.  Eley,  38  L.  J.  Ch. 

(1)  Daw  V.  Eley,  38  L.  J.  Ch.  113.  113  ;  In  re  Brya^,  4  Ch.  D.  88. 

CO  KUeat  V.  Sharp,   62  L.  J.  Ch.  (u)  Vernon  v.  Vernon,  40  L.  J.  Ch. 
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3.  By  Attachment. — The  proceeding  by  writ  of  attachment     °*^P 

whereby  a  person  may  be  arrested  for  contempt  of  court,  was       

originally  instituted  for  the  benefit  of  the  subject :  it  was  esta-  J^^3  ^^ 
blished  to  enforce  obedience  to  the  commands  of  courts  of  tot  Contempt, 
justice. 

Attachments  were  granted  where  there  had  been  a  resistance 
of  process,  or  a  contumelious  treatment  of  it ;  or  any  violence 
or  abuse  of  the  ministera  or  others  employed  to  execute  it ; 
also  for  any  wilful  disobedience  to,  or  non-compliance  with,  an 
order  of  court.  The  principle  upon  which  they  were  granted 
in  respect  of  contempts  of  bailiffs  and  other  officers  of  the 
court,  was  to  facilitate  the  execution  of  the  law,  by  giving  a 
summary  and  immediate  redress  and  protection  to  persons 
undertaking  the  service  and  execution  of  the  process  of  the 
court.  And  the  law  considers  it  a  contempt  of  the  authority 
of  the  court,  to  abuse  and  vilify  the  person  who  is  acting  under 
its  authority. 

The  proceeding  by  Attachment,  is  a  process  from  a  Court  of 
Becord,  awarded  by  the  judges  at  their  discretion ;  upon  a 
suggestion,  or  upon  their  own  knowledge,  against  a  person 
guilty  of  a  contempt  punishable  in  a  summary  manner  (p) : 
and  although  less  seldom  resorted  to  than  formerly,  is  still 
available. 

The  modem  practice  however,  seems  to  be  preferred,  by  Application 
Motion  to  the  Court  ou  the  Crown  side  for  an  Order  Nisi,  oJi'^'thoCi^n' 
directing  the  accused  to  appear  on  a  day  named  to  show  cause  "i^^ 
why  he  should  not  be  committed  to  prison  for  his  contempt  (g). 

If  the  party  fail  to  appear  and  show  cause,  a  warrant  may 
be  issued  for  his  apprehension  (r). 

Where  the  proprietor  of  a  newspaper  was  guilty  of  a  con-  Part;  in 
tempt,  in  publishing  the  proceedings  of  a  court  of  gaol-delivery,  ^j^^ 
contrary  to  the  order  of  the  court ;  the  court,  on  affidavit  of  appear  ma; 
the  fact,  and  after  an  affidavit  of  notice  to  the  party  having  ^i^,^" 
been  served  at  the  office  at  which  the  newspaper  was  published, 
requiring  him  to  appear  before  the  court  to  answer  the  con- 
tempt on  a  day  specified ;  and  default  made  in  appearance ; 
imposed  a  fine  of  £500  in  bis  absence ;  and  the  Court  of  King's 

118  ;    19  W.   R.   Wl  ;    and   see   J»*  2  Q.  B.  36  ;  and  ride  alro  R.  S.  C, 

J'latii^   Co.  y.  Farqultariaa,   tapra;  Onl.  SLIV.,  rr.   1   and  2;   and  tide 

The  Qaeen  t.  Par/uU,  H  Cca,  C.  C.  also    "Attachment    for    Contempt"; 

474.  Cr.  oa.  Holes  (1906),  Noa.  2i0-242. 

(;i)  2  Haw.  P.  C.  c.  22,  "Attach-  (r)   Lechmere    Ckarltan'i    com,     2 

ment  "  ;  1  Wils.  299,  300.  Mjl.  &  Cr.  316. 

(j)  Vide  The  Queen  v.  Gray  (1900), 
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CHiraa     Bench,  holding  the  proceeding  to  be    regular,    afterwards 

refused  a  certiorari  to  bring  up  the    proceedings    into  the 

court  («). 
CoBttmptnoiu  Where  a  rule  was  obtained  to  show  cause  why  an  infor- 
ra^^court,  nation  should  not  be  granted,  the  defendant,  on  being  served 
nith  the  rule,  showed  his  disregard  of  it  in  rery  contemptaoas 
language  (0-  Upon  a  motion  for  an  attachment,  grounded 
upon  this  contempt,  Northej,  attorney-general,  insisted  that 
the  defendant  ought  first  to  be  heard  to  show  cause  against  it ; 
but  the  court  said,  "  He  shall  answer  it  in  custody,  tor  it  is  to 
no  purpose  to  serve  him  with  a  second  rule  who  has  slighted 
and  despised  the  first ;  it  would  be  to  expose  the  court  to  further 
contempt." 

The  use  of  abusive  expressions  and  threatening  gestures 
towards  a  solicitor,  after  the  hearing  of  an  application  at 
chambers,  is  a  contempt  of  court  punishable  by  attachment  (u)- 
Where  criminal  informations  had  been  exhibited  by  the 
Attorney-General  for  Ireland,  against  certain  persons  for  con- 
spiracy in  inciting  tenants  not  to  pay  rent,  and  in  inciting 
persons  not  to  deal  with  tenants  who  had  paid  rents;  an 
attachment  was  issued  against  the  proprietor  of  a  newspaper 
for  having  published  articles  calculated  to  prejudice  the  fair 
trial  of  the  accused  (x). 
The  menu  of      When  a  defendant,  in  a  pending  trial,  seeks  the  protection 
^j^^^^^^l*^"*'    of  the  court  against  publications  in  a  newspaper,  calculated  to 
discuaeed  an    prejudice  his  fair  trial ;  the  court  will  not  entertain,  by  way  of 
owing  oftUBc.  ^jjg^gp  ^  jjjg  application,  any  discussion  upon  the  merits  of 
the  case  for  trial ;  nor  its  political  or  social  importance,  nor 
as  to  the  truth  of  the  prejudicial  statements  of  which  be 
complains.    The  sole  question  for  the  court  is,  the  character 
and  tendency  of  the  publication  (y). 
CoDiempt,  how     In  order  to  clear  his  contempt,  the  offending  party  must 
cleared.  express  his  contrition,  and  submit  himself  to  the  court,  or  per- 

form theactor  obey  the  order  (if  any),  the  non-performance  of, 
or  disobedience  to  which  has  occasioned  the  contempt :  he 
must  also  pay  the  costs  (z).  And  where  the  contempt  is  one 
which  tends  to  obstruct  or  prejudice  the  course  of  justice,  in 
proceedings  pending  before  the  court,  the  party  in  contempt 

(i)  T/ie  King   v.   Clement,  4  B,  t  (»■)  The  Qvecn  v.  Parneltattd  allien. 

Aid.  218  ;  11  Price,  68.  14  Coi,  C.  C.  474. 

(0  ISalk.  84;  Vin.Abr.  Contempt,  (_y)  Ibid. 

419;  andaeeSCbancerjr  Bep.4t.  (.-)  Cam  v.   Omn,    3    Hue,    333. 

(«)  lit  re  JuknuvH,  20  Q.  B.  D.  08  ;  n.  (a). 
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will  sometimes  be  required,  as  a  condition  precedent  to  bis     Cuiptw 

discharge,  to  apologise,  not  only  to  the  court  itself,  but  also       

to  the  persons  whose  honour  or  character  he  may  have 
aspersed  (a). 

All  contempts  of  court  must  be  answered  in  person,  and  not  Contempts 
by  attorney  (fc).    For  although  counsel  will  be  heard  in  behalf  "^^  j^ 
of  a  person  in  contempt,  the  personal  attendance  of  the  party  peison. 
will  not  usually  be  dispensed  with.    Bat  where  it  would  be  in- 
convenient to  bring  up  a  person  committed  for  contempt,  the 
court  may,   in  its  discretion,  clispense  with    his    personal 
attendance  (c). 

A  party  who  is  in  contempt  for  non-compliance  with  an  order 
of  the  court  cannot  be  heard,  except  for  the  purpose  of  purging 
the  contempt  (d).  But  a  defendant  cannot  object  to  a  cause 
being  heard,  on  the  ground  that  the  plaintifTis  in  contempt  (e). 

The  punishment  for  contempt  of  court  is  fine  or  imprison-  Panishweat 
ment,  or  both.  An  ofEender  may  also  be  required  to  find  ^' *^'"'**"p*' 
sureties  for  his  good  behaviour.  The  law  does  not  impose  any 
restriction  upon  the  superior  courts  in  the  amount  of  the  fine, 
nor  any  limit  to  the  duration  of  the  punishment,  both  being 
in  the  discretion  of  the  court.  But  as  to  inferior  courts,  their 
decisions  are  subject  to  review  by  a  superior  court. 

A  superior  court  may  also  require  an  offender  to  make  an 
apology  to  the  court;  to  obey  the  judgment  or  order  of  the 
court ;  and  in  default  to  be  imprisoned  until  he  obey  the 
same  (/). 

An  offender  in  contempt  cannot,  since  the  Debtors'  Act, 
1669,  be  detained  in  prison  for  non-payment  of  the  costs  of 
the  contempt  {g).  Yet  the  court  in  ordering  his  discharge  will 
make  it  part  of  the  order,  that  he  do  pay  the  costs  of  his  con- 
tempt and  of  the  motion  to  discharge  him  (/i).  And  where  a 
prisoner  was  released  upon  the  undertaking  of  his  solicitors  to 
pay  the  costs  of  the  application  for  attachment,  auch  under- 
taking was  enforced  by  the  court  (t^. 

(a)  Kx  ikiria  Tamer  aitd  aiiut/ier,  (e)  RieictU  v.  Moeningfon,  7  Sim. 

In  re  ilartia,  ZTioni.  D.JcDeQ.523;  200. 

Feliin  y.  Loi-d  Herbert,  10  Jur.  N.  S.  (/)  See  Cafif  WitmaU  eate,  7  Q.  B. 

tV> ;  12  W.  B.  241.  98ti ;  iV  parte  Tariur  and  another, 

(Jiy  Br.  Contempls,   pi.   15,  clt.  22  /«  re  Martin,  ^iijira;  Felhla  v.  Her- 

E.  IV.   33,  3*  ;   and   see  />   jHirte  bert,  Kuprit. 

Martin;  9  Dowl,  P,  C.  194.  (y)  Jacktim  </.  Maiohy,  1  Cb.  D.  S6  ; 

(c)  See  per  Erie,  J.,  in  CrawforeCt  4S  L.  J.  r,3. 

(VIM,  13  Q.  B.  613.  (h)  Ibid.:   and  see  MickletktiMite 

(i)  GaritiK  V.  De  (iariton,  U  L.J.  v.  FMcher,  27  W.  K.  793. 

P.  V.  k  .\.  45 ;  1  9.  &  T.  73.  (i>  la  re  Woodjia,  30  W.  B.  422. 
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Cbaptib         VTbere  the  term  of  impriBonment  is  not  stated  in  the  com- 

■     mitment,  or  is  not  Dotified  in  the  writ  of   attachment,  an 

Diiohugeaf  application  for  discharge  must  be  made  to  the  court.  The 
application  is  now  usually  made  b;  motion  (k),  formerly  it  was 
by  petition  (/)•  A  motion  to  discharge  a  prisoner  from  custody 
has  priority  over  all  other  motions  (m). 

Where  a  person  ia  in  contempt  for  having  disobeyed  an 
order  of  court  to  pay  over  money  received  by  him  as  trustee, 
and  the  writ  of  attachment  under  which  he  is  committed  to 
prison  contains  (as  now  usual)  a  note  at  the  foot,  to  the  effect 
ihat  under  the  provisions  of  the  Debtors'  Act  no  person  shall 
be  imprisoned  for  disobeying  a  jadgment  or  order  for  payment 
of  money  or  costs  for  a  longer  period  than  one  year,  at  the 
end  of  a  year's  imprisonment  it  is  the  duty  of  the  sheriff  to 
discharge  him  without  applying  to  the  court  for  an  order  of 
discharge  (n).  But  in  other  cases  where  the  term  of  imprison- 
ment is  not  stated,  an  application  for  discharge  must  be  made 
to  the  court  in  the  usual  way,  either  by  the  prisoner  him&eli  or 
by  counsel  in  his  behalf. 

4  &  5.     By  indictment:    and   by  criminal    information  for 
contempt. 
FroMedings  bj     In  all  cases  in  which  a  justice  may  commit  an  offender  to 
'"d'^m'^    prison  for  a  contempt  of  court,  such  justice  may,  instead 
inlonution,     thereof,  order  the  party  to  be  indicted  for  the  misdemeanour  (o); 
for  ConMupt.  ^^j  j^^  some  cases  proceedings  may  be  taken  by  criminal  infor- 
mation ;  as,  for  instance,  where  the  contempt  coneista  in  libel- 
lous reflections  on  the  administration  of  justice  (p). 

When  reflecting  words  are  spoken  of  the  judges  of  the  Supe- 
rior Courts,  the  speaker  is  indictable  at  Common  Law,  whether 
the  words  relate  to  their  office  or  not.  With  respect  to  inferior 
magistrates,  such  as  justices  of  the  peace,  it  seems  to  be  clear, 
on  the  authorities,  that  abusive  and  defamatory  words  spoken 
of  them  in  their  absence,  and  which  do  not  relate  to  the 
execution  of  their  ofBce,  are  not  indictable;  even  although  tbe 
words  affect  them  generally  in  their  office,  as  where  they  impute 
want  of  ability,  capacity,  or  integrity. 

A  criminal  information  was  granted  for  calling  a  mayor  "a 
puppy  and  a  fool,"  the  words  being  spoken  of  the  mayor  in  his 

(U)  Fmroyt  V.  Kmnard,  2  Giff.  '.10.  wardt,  21   Ch.  D.  2S0  ;  51  L  J-  <*■ 

(0  Sre  XiehvlMiK  v.  Squire,  16  Ves.  943. 

260.  C)  f'tr.  420. 

(m)  Aihtoa  r,  .VftnrnvJ,  29  W,  B,  (/i)  Itet  v.    WaltaH  and  atlim,i 

117.  T,  K.  1'.19  ;  and  Bee  Rrse  t.  SaliAvi< 

(b)  In  re  Edicardi,  Brooke  t.  iif-  1  I/l.  Bsy.  341. 
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magisterial  capacity  (q).     But  a  criminal  information  vill  not     Cbaptek 

be  granted  for  words  imputing  malversation  to  a  magistrate  in       

his  magisterial  capacity,  unless  the  words  are  uttered  to  or  of 
him  when  in  the  actual  execution  of  his  office ;  or,]unles3  they 
directly  tend  to  a  breach  of  the  peace  (r). 

Proceedings  of  Colonial  Courts  as  to  contempts, — If  a  colonial  Pn>eeeding» 
court,  in  adjudicating  upon  a  contempt,  substitute  an  inappro-  courUu  lo 
priate  mode  of  punishment  for  the  ofEence,  the  order  will  be  Conumpta. 
Bet  aside  on  appeal  to  the  judicial  committee  of  Privy  Council 
in  England.  So,  where  an  order  was  made  for  suspending  an 
attorney  and  barrister  of  the  Supreme  Court  of  Nova  Scotia 
from  practising  in  that  court,  for  having  addressed  a  letter  in 
Ills  capacity  of  a  suitor,  to  the  chief  justice  reflecting  on  the 
judges  and  the  administration  of  justice  in  that  court;  on 
appeal  to  the  judicial  committee  of  Privy  Council  the  order  was 
discharged,  on  the  ground  that  it  substituted  a  penalty  and  mode 
of  punishment  which  were  not  appropriate  and  fitting  for  the 
offence.  The  letter,  although  a  contempt  of  court,  and  punish- 
able by  fine  and  imprisonment,  was  v\'ritten  by  the  appellant  in 
his  individual  and  private  capacity  as  a  suitor  in  respect  of 
a  supposed  grievance,  and  bad  no  connection  with  his  pro- 
fessional character ;  it  was  therefore  not  competent  for  the 
Supreme  Conrt  to  do  more  than  award  the  customary  punish- 
ment for  contempt  of  court  (g). 

A  judge  of  the  Court  of  Queen's  Bench  in  Lower  Canada, 
whilst  sitting  alone  in  the  exercise  of  the  criminal  jurisdiction, 
has,  ubder  tlie  authority  conferred  upon  him  by  the  Consoli- 
dated Statutes  of  Canada,  c.  77,  b.  72,  no  power  to  pronounce 
a  counsel  in  contempt  for  publishing  letters  reflecting  upon  the 
conduct  of  such  judge,  nor  to  impose  a  fine  {()■ 

A  contempt  of  court  being  a  criminal  offence,  no  person  can  The  Specific 
be  punished  tor  such  unless  the  specific  offence  charged  against  ^"c^JJf^'""** 
him  be  distinctly  stated,  and   an  opportunity  given  him  of  and  the 
answering  it.    And  so,  in  a  case  where  a  barrister  engaged  in  f^'^^ance.^ 
bis  professional  duty  before  the  Supreme  Conrt  at  Hong  Kong, 
was,  without  notice  of  the  alleged  contempt,  or  rule  to  show 
canse,  and  without  being  heard  in  defence ;  by  an  order  of 

(o)  Ej  parte   The  Mayar  of  Yar-  (.)  lie  Wallace.  L.  R.  1  P.  C.  2S3  ; 

mimlh,  1  Coi,  C.  C.  12! ;  and  see  B.  ride  lie  S.  B.   Sarhadkieary,  mprii, 

T.  White,  1  Camp,  359.  p.  S'JT. 

(r)  i>  parte  ITif  Ihif  of  Marl.  (0  In  re  Ramiay,  7  Moo.  P.  C,  C. 

boravgh,  5  Q.  B.  U-'iS  ;  1  Dftv.  i  Mer.  {S.  S.)  263 ;  L.  R.  3  P.  C.  *27.    Sec 

720  ;  and  see  Thr-  (Jiiefn  v.  John  Ilea,  Jtainy  v.  T/ie  Juntirei  c/Sitrra  Leone, 

17  Ir.  C.  L.  K.  58i.  8  Moo.  P.  C.  C.  i7. 
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vYAMti^     that  court  fined,  and  adjudged  to  have  been  guilty  ol  eeveral 
—  '      contempts  of  conrt  daring  the  condact  of  a  case,  in    dis- 
respectfully addressing  the  chief  jnstice,  such  order,  upon  a 
reference  by  the  Crown  to  the  judicial  committee,  under  the 
statute  8  &  4  Wm.  TV.  c-  41,  s.  4,  was  set  aside,  and  the  fine 
ordered  to  be  remitted ;  first,  on  the  ground  that  the  order  vas 
bad,  inasmuch  as  the  offences  charged  were  not  of  themselves 
such  contempts  of  court  as  legally  constituted  an  offence;  and 
secondly,  that  even  if  they  had  been  so,  no  diBtinct  charge  of 
the  several  alleged  ofTences  was  stated,  and  no  opportunity  had 
been  given  to  the  party  accused,  of  being  heard  before  passing 
sentence  (k). 
FroeeadiDgs  on     Where  the  publisher  of  a  colonial  newspaper  was  committed 
Coiraiii  Co^rt  ^  8*ol  ^or  sii  months  by  colonial  judges,  for  contempt  of  court 
to  Priiy         in  publishing  two  articles  reflecting  on  one  of  ihe  judges  of  the 
■djodicatioDi    Supreme  Civil  Court  of  British  Guiana ;  on  petition  to  the 
for  Contempt.   Court  of  Privy  Council  in  England,  he  was  allowed  to  appeal, 
but  without  prejudice  to  the  question  whether  there  was  a 
right  of  appeal  or  not  (x).     And  upon  argument  afterwards  of 
the  preliminary  question  as  to  the  right  to  appeal,  it  was  held 
that  the  Supreme  Court  of  Civil  Justice  in  British  Guiana  was 
a  court  of  record,  and  there  being  nothing  on  the  face  of  the 
present  proceeding  as  to  the  contempt  or  the  punishment, 
which  rendered  it  bad,  the  order  for  leave  to  appeal  must  be 
rescinded  [ij). 

The  judicial  committee  of  the  Privy  Council  have  no  jurisdic- 
tion to  Older  the  release  of  a  person  imprisoned  for  a  contempt 
of  the  Supreme  Courtof  Gibraltar,  pending  an  appeal  respecting 
the  merits  of  a  suit  {z). 
iiiDo<;ent  loan       Where  the  appellant  had  been  committed  to  prison  for  con* 
ot»  Newspaper  jgj^pj;  ^f  eourt,  in  lending  a  newspaper  to  a  friend,  containing 
matter  matter  scandalising  the  Court  of  ihe  Colony  of  St,  Vincent ; 

tbrtVourt.' "  '*  ^^^  held,  that  as  he  was  neither  printer  nor  publisher  of  the 
newspaper,  nor  the  writer  of  the  scandalous  matter,  but  had 
innocently  lent  the  paper  containing  it  to  a  friend,  without 
knowledge  of  its  contents,  he  was  neither  constructively  nor 
necessarily  guilty  of  a  contempt  of  court  {a). 

(_«■)  In    r«   Fi-Uard  (App.)    ^   Tlie  38  L.  J.  P.  C.  C.  1. 

ri,!e/  Judhe  •</  llong  Kuiig  (.Retp.-),  (.-)  Iliiglif  v.  I'urral  imd  elken,  « 

L.  R.  2  P.  C.  106.  M.we,  P.  C.  C.  «. 

(ib)  M-Derm.atl'i  ca*-,  L.  R.  1  P,  C.  (.«)    .V,Le,d  (App.)   ^  St.    AiibfH 

360.  {ll'-i-j:).  (1899)  A.  C.  .>49. 

Cy)  Ihid.,  P.  C.  Dec.  1868.  MS.; 
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CHAPTER  XXIS. 

UBELS  AND  CONTEMPTS  OP    PARLIAMENT,    AND    OTHER 
LEGISLATIVE  ASSEMBLIES. 

Libelloui  itfieetioiu oaths Procetdlnga  j      for eontemi>t. 

of  Parliament,  Limit  to  time  of  Commitment  hy  Par- 

J.ibeU  and  Contempti  of  Jfembtm  •>/         UanieHt. 

Parlia'iitnt.  '   CoHtrmpti  of  Colonial  Lf-sidatin  At- 
Juritdirtion  cf  High  Conri  of  JuAiet  temhlia. 

an  fo.  I   Diitinetiott  hetieeeH  poioer  to  pvnitli 

Ifoute  of  Lords,  juriidietioa  to  commit  [      for  Ointemjit  and  power  to  remuce 

for  coHtempt.  I      for  Ditorderly  (\)udiu:t. 
nmue  of  Ci/mmtrnt,  power  to  commit 

The  same  policy  which  prohibits  seditions  comments  on  the     Chaptkr 

King's  conduct  and  G-overnment  extends  to  reHections  on  the       ' 

proceedings  of  the  two  Houses  of  Parliament.    These  bodies,  Libeiioas 
so  essential  a  part  of  the  constitution,  are  at  all  events  entitled  tboFrocvedingt 
to  reverence  and  respect,  on  account  of  the  great  and  impor-  ^  Piiriiiiment, 
tant  public  services  which  they  are  bound  to  discharge.    They  with, 
have  exercised  from  very  early  times,  the  means  of  repressing 
immediate  insults  and  contempts  of  their  authority,  which  are 
■essential  at  least  to  their  dignity,  if  not  to  their  very  existence ; 
nevertbeless  they  have  been  sparing  in  the  exercise  of  their 
■extensive  and  apparently  undefined  powers,  and  have  in  many 
instances  waived  their  privileges  and  delivered  over  offenders 
■to  he  dealt  with  by  the  Common  Law.    It  seems  to  have  been 
the  policy  of  the  courts  to  encourage  such  a  proceeding  ;  and 
it  is  no  less  the  duty  of  juries  to  pay  a  ready  attention  when 
proof  of  such  insults  is  submitted  to  them. 

A  libel  on  the  character  of  a  member  of  Parliament  in  bis  J-'**'"  ">*  , 


Jeses  of  the  House,  but  is  also  actionable  at  Common  Law  at  *'L'^*'"  ^*°" , 
°  of  PBrluDienl. 

■the  suit  of  the  member  bo  libelled. 

And  it  is  an  undoubted  contempt  and  breach  of  privilege  to 
impute  to  any  member  of  Parliament  as  such,  that  he  takes 
■bribes,  preferments,  place,  or  office,  with  a  view  to  his  particular 
vote  or  general  conduct. 

In  the  case  of  The  Kinq  v.  Oiien  (a)  the  defendant  was  tried  Jurudietion  at 

"  High  Court  o( 

(a)  Mich.  25  Geo.  II.   K.  B.  MSS.       The  King  i.  Rrtymr,  2  Barnard.  K.  B.  Jus''^  « t« 
Digest  Law  of  Libels,  R?  ;  aaci  .ide      293,  DigexC  Law  of  Libela,  125. 


coy  Google 


Libeli  OD 
the  Hoasei  of 
PM-lUment. 


Libels  on 

Peers,  how 
pnuisbed  b^ 
tbe  House  of 


CRIMINAL    DIVISION. 

upon  an  information  exhibited  against  him  for  pablishing 
a  malicioaB  libel,  entitled  "  The  Case  of  tbe  Hononrable 
Alexander  Murray,  in  an  appeal  to  tbe  people  of  Great 
Britain,"  etc.,  tending  to  scandalize  and  vilif;  tbe  wbole  body 
of  the  Commons  in  Parliament  aBsembled ;  to  represent  the 
proceedings  in  Parliament  as  cruel,  arbitrary,  and  oppressive; 
to  make  it  believed  that  the  Commons  in  Parliament  assembled 
had  acted,  in  their  legislative  capacity,  in  open  violation  of  the 
constitution  ;  and  also  to  represent  the  said  House  of  Commons 
as  a  court  of  inquisition,  etc.,  etc.  Upon  the  publication  of 
this  alleged  libel  by  the  defendant,  the  Commons  addressed 
the  King,  desiring  bis  Majesty  to  give  orders  to  prosecute  (be 
publisher ;  which  was  done  {b). 

After  the  impeachment  of  Mr.  Hastings,  a  review  of  the 
articles  of  impeachment  was  published  by  John  Siockdale. 
Upon  the  suggestion  of  Mr.  Fox,  one  of  the  managers  of  the 
impeachment,  the  House  unanimonsly  voted  an  address  to  the 
King,  praying  his  Majesty  to  direct  his  Attorney-General  (r) 
to  file  an  information  against  Mr.  Stockdale,  as  the  publisher 
of  a  libel  upon  the  Commons. 

Libels  upon  members  of  the  House  of  Lorde  have,  in  earlier 
times,  been  visited  with  great  severity.  In  later  timea 
ofFendera  have  been  attached  for  libels  on  peers  ;  so,  in  1723, 
for  printed  libels  on  Lord  Strafford  and  Lord  Einnoul :  and 
in  1776  for  sending  an  insulting  letter  to  the  Earl  of 
Coventry  (rf)' 
s^  Apart  from  the  appellate  jurisdiction  of  the  House  of  Lords, 
^  the  House  itself  has  power  in  its  judicial  capacity  to  commit 
for  contempt,  though  the  jurisdiction  was  questioned  in  tbe 
case  of  the  Earl  of  Shaftesbury  in  tbe  year  1676  [e).  And  so 
also  in  the  year  1779,  in  the  case  of  Benjamin  Flower,  who 
had  been  committed  to  the  prison  of  Newgate  for  having 
published  a  libel  on  the  Bishop  of  LlandafiF;  bat  on  being 
brought  before  the  Court  of  King's  Bench  by  writ  of  babtat 
corpiis,  that  court  held,  that  although  the  House  of  Lords, 
when  exercising  a  legislative  capacity,  is  not  a  court  of  record; 
yet,  when  sitting  in  a  judicial  capacity,  as  in  tbe  present  case, 
it  was  a  court  of  record :  and  no  case  being  cited  in  which  it 
bad  been  held  to  be  illegal  in  tbe  House  of  Lords  to  fine  and 

(fc)  He  WM  tried  before  Lee,  C.J.,  cbequer. 
and  acquitted.  (rf)  For  other  cases,  tiA  Maj's  L»» 

(f)   Macdonald,     afternrards     Lord  and  Usage  of  ParliameDt. 
Chief   Baron  o£   tb>*    Court   ol    Ei-  (<)   Vide  6  How.  St.  Tr.  1S69. 
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imprison  a  petBon  guilty  of  a  breach  ol  privilege  of  the  House.     "^5 v-n?* 
the  court  refused  to  discharge  the  defendant  {/).  — 

In  1634  the  «ditor  of  the  "Morning  Post"  was  comiuitted 
by  the  House  of  Lords  to  the  custody  of  the  Usher  of  the 
Black  Bod,  for  a  paragraph  in  that  newspaper,  reflecting  upon 
the  conduct  of  Lord  Chancellor  Brougham  in  the  discharge 
of  hia  judicial  duties  in  the  House  of  Lords  {3). 

The  power  of  the  House  of  Gommons  to  commit  for  con-  Hou«  of 
tempt  stands    upon  the  ground    of    reason    and  necessity  °™g"^' 
independent  of  any  positive  authorities  on  tlie  subject ;  but  it  romuiit  for 
is  also  made  out  by  the  evidence  of  usage  and  practice,  by    "     ^ 
legislative  sanction  and  recognition,  and  by  the  judgments  of 
the    courts    of    law,  in  a  long    course  of    well-established 
precedents  and  authorities  (/i)- 

One  of  the  most  important  privileges  of  the  House  of 
Commons  is  the  privilege  of  committing  for  contempt ;  and 
incidental  to  that  privilege  is  the  right  of  the  House  to  be 
themselves  the  judges  of  what  ia  contempt,  and  to  commit 
for  that  contempt  by  a  warrant,  stating  generally  that  the 
commitment  is  for  contempt  of  the  House,  without  specifying 
what  the  character  of  the  contempt  is. 

In  the  case  of  Burdett  (Bart.)  v.  Abbot  (i)  it  was  held,  on 
a  consideration  of  all  the  authorities,  that  a  commitment  by 
the  Speaker  of  the  House  of  Commons,  of  the  plaintiff,  a 
member  of  the  House,  upon  a  resolution  of  the  House  that  a 
printed  paper,  the  printing  of  which  had  been  authorised  by 
the  plaintiff,  was  a  libel  on  the  House,  and  that  an  order  by 
the  House  that  he  should  be  committed  on  the  Speaker's 
warrant  was  legal  (k). 

Libels  upon  members  of  the  House  of  Commons  have 
frequently  been  punished  by  the  House  with  the  committal  to 
prison  of  the  offender.  There  are  also  many  cases  (as  already 
mentioned)  in  which  the  Attorney-G-eneral  has  been  directed 
to  prosecute  offenders  in  the  law  courts.  It  was  shortly  after 
one  of  these  prosecutions,  in  the  year  1701,  that  the  following 
resolution  was  entered  on  the  journals  of  the  House  of  Com- 
mons : — "  That  to  print  or  publish  any  books  or  libels  refleet- 

(/)  T!t  King   t.  Ftoavi;  8  T.  K.  iVl,  and  ia  Ho.  Lds.  5  Dow,  IG5. 
!il4.  (f)  UEost,  1,  tui/ra. 

(tf)  Hans.   Deb.   1834;    66    Lord*'  (*)  And  see  Rfj.  v.  The  Sl-eriff  of 

JoumaU,  701,  737,  743,  764.  Middle/ex,  11  A.  i:  E.  273  ;  8  Dowi. 

(ft)  Bunlett   V,  AIM,  14   East,   1,  4.-il. 
1j8;  affirnied  in  £x.  Cbam.  i  Taunt, 
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ing  upon  the  proceedings  of  the  Houbb  of  Commons,  or  any 
member  thereof,  tor  or  relating  to  his  serriee  therein,  is  a 
high  violation  of  the  rights  and  privileges  of  the  Honse  of 
Commons"  (I)- 

In  1790  a  general  resolution  was  passed  by  the  House  of 
Commons,  "  That  it  is  against  the  law  and  usage  of  Parlia- 
ment, and  a  high  breach  of  the  privilege  of  this  House,  to  write 
or  publish,  or  cause  to  be  written  or  published,  any  scandalous 
and  libellous  reflection  on  the  honour  and  justice  of  this  House, 
in  any  of  the  impeachments  or  prosecutions  in  which  it  is 


Among  the  most  recent  cases  in  which  the  power  of  the 
House  has  been  exercised  in  that  respect  are  the  following : 
— In  1805  Peter  Stuart  was  committed  for  printing,  in  his 
paper,  libellous  reflections  on  the  character  and  conduct  of  the 
House.  In  1810  Sir  Francis  Burdett,  a  member,  was  sent  to 
the  Tower  for  publishing  "  a  libellous  and  scandalous  paper, 
reflecting  upon  the  just  rights  and  privileges  of  the  House." 
In  1819  Mr.  Hobhonse,  having  acknowledged  himself  the 
author  of  a  pamphlet  which  the  House  had  previously  declared 
to  be  "a  scandalous  libel,  containing  matter  calculated  to 
inflame  the  people  into  acts  of  violence  against  the  legislature, 
and  against  this  House  in  particular;  and  that  it  is  a  high 
contempt  of  the  privileges,  and  of  the  constitutional  authority 
of  this  House  "  ;  he  was  committed  to  the  prison  at  Newgate  (»«). 
In  1821  tlie  author  of  a  paragraph  in  the  "  John  Bull "  news- 
pai}er,  containing  a  false  and  scandalous  libel  on  a  member  of 
the  House,  was  committed  to  Newgate.  In  1832  a  firm  of 
solicitors  were  summoned  to  the  bar  of  the  House  of  Commons, 
and  admoniEhed  by  the  Speaker,  for  having  addressed  to  a  par- 
liamentary committee  sitting  on  a  dock  bill,  a  letter  reflecting 
un  the  conduct  of  members  of  the  committee,  copies  of  which 
had  be(!n  circulated  in  printed  handbills  (»).  In  1888  com- 
plaint was  made  of  certain  defamatory  expressions  in  a  speech 
<lelivered  by  Mr.  Daniel  O'Connell,  a  member,  at  a  public 
meeting,  as  containing  imputations  of  perjury  against  certain 
members  of  the  House  in  the  discharge  of  their  judicial  duties 
in  election  committees.  Mr.  O'Connell  was  heard  in  his  place 
in  the  House ;  and  on  acknowledging  that  he  had  used  the 
expressions  complained  of,  was  declared  guilty  of  a  breach  of 


(0  Corns.  Jour.  767.  420. 

(ru)  Jiubhviue't  case,  H   B.  &.  Aid.  (n)  See  Corns.  Jonr.  1821  and  1832. 
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privilege;  and  by  order  o£  the  House  was  reprimanded  in  bis     '^Si^" 
place  by  the  Speaker(o).  — ' 

And,  however  flagrant  the  contempt,  the  House  of  Commons  Limit  to  tima 
can  only  commit  till  the  close  of  the  existing  session.  Their  by'^p^rni'mMTi! 
privilege  to  commit  is  not  better  knovn  than  this  limitation  of 
it.  Though  the  party  should  deserve  the  severest  penalties, 
yet,  his  offence  being  committed  the  day  before  a  prorogation, 
it  the  House  ordered  his  imprisonment  but  lor  a  week,  everj' 
court  in  Westminster  Hall,  and  every  judge  of  all  the  courts, 
would  be  bound  to  discharge  him  by  habeas  coipiM  (p). 

When  the  House  of  Commons  has  committed  any  person  for  The  proiHiet; 
contempt,  the  propriety  of  such  commitment  cannot  be  ques-  ^^artUmtit 
tioned  in  any  court  of  law,  nor  can  it  be  inquired  whether  the  cannot  bo 
person  committed  has  been  guilty  of  a  contempt  of  the  House,  c"^""!  i»w 
In  such  instances  there  is  an  adjudication  of  a  court  of  com- 
petent authority  in  the  particular  case,  and  the  court  which  is 
desired  to  interfere,  not  being  a  court  of  error  or  of  appeal, 
cannot  entertain  the  question  whether  the  authority  has  been 
properly  exercised  {q}. 

A  warrant  of  commitment  for  contempt,  issued  by  the  Speaker 
of  the  House  of  Commons,  must  be  construed  as  a  writ  from  a 
superior  court,  and  not  as  a  process  issued  by  the  magistrate 
of  an  inferior  court  (i). 

The  privilege  enjoyed  by  the  House  of  Commons  of  punish-  contempts  of 
ing  for  contempts,  is  one  belonging  to  it  by  virtue  of  the  lex  ?^}^^J^Ll^^*' 
et  conBuetudoparliamenti,  which  is  a  law  peculiar  to  and  inherent  blios. 
in  both  Houses  of  Parliament.    But  it  is  not  to  be  inferred 
from  the  possession  of  those  powers  and  privileges  by  virtue  of 
that  ancient  usageand  prescription,  that  the  same  or  like  powers 
belong  to  the  legislative  assemblies  of  recent  creation  in  the 
dependencies  of  the  Crown.     The  lex  et  eoneuetudo  parliameuti 
applies  exclusively  to  the  House  of  Lords  and  House  of  Com- 
mons in  England,  and  is  not  conferred  upon  a  supreme  legis- 
lative assembly  of  a  colony  or  settlement  by  the  introduction 
of  the  common  law  of  England  into  the  colony.     No  distinction 
in  this  respect  exists  between  colonial  legislative  councils  and 
aBsemblies,  whose  power  is  derived  by  grant  from  the  Crown, 

(c)  Ho.  Com.  Jour,  !S38.    For  other  (5)  Per  Pattesoa,  J.,  in  SloeMale  v. 

cases  of  moTe  recent  date,  tide  Ho.  Hansard,  9  A.  J:  E.  195  ;  and  eee  per 

Com.  JoDT.  of  Babeeqoent  years.  Littledale,  J.,  Ibid,,  p.  169. 

(p)  Per  Loni  Denman,  C.J.,  in  (r)  ffuwert  v. //utcaiii,  lUQ.  B.  411. 
StockdaU  T.  Hamard,  S  A.  &  E.  1 14. 
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ponith  far 
Coalempta, 


or  created  under  the  authority  of  an  Act  of  the  Imperial  Far- 
Uatnent(«).  The  power  of  committing  for  contempts,  there- 
fore, does  uot  belong  to  every  colonial  legislative  assembly: 
nor  can  the  power  be  said  to  be  incident  to  a  legislative  assembly 
by  analogy  to  the  English  com'ts  of  record,  which,  having 
jaduUd  functiom,  possess  the  power  of  adjudicating  upon, 
and  punishing,  in  a  summary  manner,  contempts  of  their 
authority.  In  BeauTnont  v.  Barrett  (()  it  was  held  that  the 
power  of  punishing  contempts  is  inherent  in  every  assembly 
possessing  a  supreme  legislative  authority ;  whether  such  con- 
tempts tend  indirectly  to  obstruct  their  proceedings,  or  directly 
to  bring  their  authority  into  contempt.  And  that  the  House  of 
Assembly  in  Jamaica  being  possessed  of  supreme  legislative 
authority  over  that  island  and  its  dependencies,  has  such 
power,  and  was  therefore  justified  in  committing  a  party  guilty 
of  publishing  certain  libellous  paragraphs  which  had  been 
resolved  a  breach  of  the  privileges  of  the  House,  to  the  caatody 
of  the  keeper  of  the  common  gaol  in  that  island,  to  be  detained 
during  the  pleasure  of  the  House.  But  in  the  subsequent  case 
of  KielUy  v.  Carson  and  othert  (u),  it  was  held  that  the  House 
of  Assembly  of  the  island  of  Newfoundland  did  not  possess,  as 
a  legal  incident,  the  power  of  arrest  with  a  view  of  adjudication 
on  a  contempt  committed  out  of  the  House ;  but  only  each 
powers  as  were  reasonably  necessary  for  the  proper  exercibS 
of  its  functions  and  duties  as  a  local  legislature.  And  Parke, 
B.,  in  delivering  the  judgment  of  the  court,  observed  upon  his 
former  judgment  in  the  case  of  Beaumont  v.  Barrett  (in  which 
he  had  held  that  the  power  of  punishing  for  contempts  was 
incidental  to  every  legislative  assembly)  that  the  opinion  he  so 
expressed  was  in  some  degree  extra-judicial,  and  was  not  the 
only  ground  on  which  the  judgment  in  that  case  rested :  that  he 
and  their  lordships  did  not  consider  that  case  as  one  by  which 
they  ought  to  be  bound  in  deciding  the  present  case:  and 
farther,  that  the  dictum  of  Lord  Ellenborongh  in  Burdett  v. 
Abbot  (x)  could  not  be  taken  as  an  authority  for  the  abstract 
proposition,  that  every  legislative  body  has  the  power  of  com- 
mitting for  contempt :  the  observation  having  been  made  by 
his  lordship  with  reference  to  the  peculiar  powers  of  Parliament, 
and  ought  not  to  be  extended  any  further  (y). 


(«)  FeiUoa  and  anether  v,  Hampton 
11  Moore,  P.  C.  C,  347. 
(0  1  Moore,  P.  C.  C.  59. 
(«)      4  ycoic,  P.  C.  C.  63. 


(«)  14  Bast,  1. 

(y)  Kietley  v.  Cartmt  aii4  otktn,  4 
Moore,  P.  C.  C.  91. 
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of  Man  has  not,  in  its  legislative  capacity,  the  power  to  commit 
for  contempt  (2). 

A  distinction  is  to  be  made  between  a  power  to  punish  for  a  DUUnction 
contempt,  which  is  a  judicial  power,  and  a  power  to  remove  to  mmirfi^i» 
any  obstruction  ofEered  to  the  deliberations  or  proper  action  of  Contempt  and 
a  legislative  body  daring  its  sitting :  the  latter  power  being 
necessarv  for  self-preservation.     So,  it  a  member  of  a  colonial  '^'^urd*''? 

,  ,  .  flonrtdrt 

House  of  Assembly  be  guilty  of  disorderly  conduct  in  the 
House  whilst  sitting,  he  may  be  removed  or  excluded  for  a 
time,  or  even  expelled  ;  bat  there  is  a  great  difference  between 
eucb  powers  and  the  judicial  power  of  inflicting  a  penal 
sentence  for  the  offence  (a). 

And  where  a  member  of  the  House  of  Assembly  in  the  island 
of  Dominica  was  committed  by  warrant  of  the  Speaker  for  a 
contempt  of  the  House  whilst  the  House  was  sitting  ;  it  was 
held,  that  the  House  of  Assembly  had  no  power  to  commit  or 
pnnish  for  contempt ;  but,  that  members  guilty  of  disorderly 
condnct  in  the  House,  whilst  the  House  is  sitting,  might  be 
removed ;  and  the  law  would  sanction  such  a  degree  of  force 
as  might  be  necessary  to  remove  such  members,  and  keep  them 
excluded  for  a  time  (b). 

But  the  Legislative  Council  and  Assembly  of  the  Colony 
of  Victoria,  have  the  privilege  of  committing  for  contempt : 
that  assembly  having,  by  certain  colonial  and  imperial  Acta  (c), 
similar  powers  and  privileges  to  those  enjoyed  and  exercised 
by  the  Commons  House  of  Parliament  in  Great  Britain  and 
Ireland,  and  by  the  committees  and  members  thereof  (d). 
And  accordingly  it  has  been  held,  that  the  House  of  Assembly 
of  Victoria  has  the  power,  or  privilege,  under  the  above-men- 
tioned Acts,  not  only  of  committing  for  contempt,  but  of  itself 
judging  of  what  is  contempt ;  and  of  committing  for  such  con- 
tempt by  a  warrant,  stating  generally  that  a  contempt  bas 
taken  place,  without  specifying  the  nature  of  the  contempt  (e). 

{z)  It  re  Jamei  Brown,  33  L.  J.  (r)  See  18  fe  19  Vict.  cap.  53,  sec.  35. 

Q.  B.  183  ;  6  B.  i  S.  280.  Also  20  Vict.  (Victoria  Acts)    18B7, 

(a)  Daylfand  olkert  y.  Falrinui;  36  No.  1. 
L.  J.  P.  C.  C.  37  ;  L.  R.  1  P.  C.  Ap.  C.  (d)  Dill  v.  JIfurplty  a,td  another,  1 

328 :  and  see  S«gina  v.  3facjilierton,  Moore,  P.  C.  C.  (N.  S.)  487. 
7  Moo.  P.  C.  C.  (N.  S.)  id;  39  L.  J.  (e)   Vieteria.,     Speaker   of  Bo.    of 

P.  C.  C.  59.  AuemUy  of,  t.  6U»t,  40  L.  J.  P.  C.  C. 

(i)  Boyle  and  Men  y.   Falconer,  17;  L.  E.  3  P.  C.  C.  660;  7  Moore, 

'"/"-H.  p.  c.  C.  (N.  S.)  449. 
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The  Nova  Scotia  House  of  Assembly  has  statntory  power  to 
adjudicate  that  wilful  disobedience  to  its  order  to  attend  io 
reference  to  a  libel  reflecting  on  its  members  is  a  breach  of 
privilege  and  contempt,  and  to  punish  that  breach  b; 
imprisonment  (/). 

Where  a  limited  authority  exists  for  punishing  oontempta. 
the  warrant  of  commitment  must  show  on  the  face  of  it  thai 
the  alleged  contempt  was  committed  in  the  presence  of  the 
House,  and  so  falling  within  the  limits  of  that  authority  (g). 


CHAPTER  XXX. 

PUBUCATIONS  EXCITING  TO  AN  ILLEGAL  ACT. 

Pvblieatioiui  exciting  l0  an  illegal  aei,  \  Defamatory  pictvret.  fffijia,  Irt. 

what  are.  Libelt  rrflrci'mg  vn  deeeasrd pertni. 

CoiHiiiuniealion    tending    to   aett   of      Librlt  Hj/oa  a  elan,  body,  or  rFfi/Nvi 


chiftirXXZ.     Under  this  head  may  be  classed  challenges  to  fight,  and 

Puiii^cianB     attempts  to  provoke  persons  to  send  such  challenges;  also 

eiciting  to  «d   defamatory  efBgies,  pictures  and  signs,  by  which  peraons  are 

w^are.         held  up  to  public  infamy,  ridicule,  and  contempt,  and  mi^t 

thereby  be  provoked  to  anger  and  acts  of  violence.     And  of  the 

same  class  and  tendency  are  libels  reflecting  on  the  memorr 

of  the  dead,  and  libels  upon  a  class  or  body. 

The  mischievous  quality  of  the  communication  may  consist 
in  its  tendency  to  excite  an  individual  to  the  commission  of 
some  illegal  act ;  and  this  offence  may  consist  either  in  a  direct 
solicitation,  or  in  the  holding  out  some  indirect  but  forcible 
motive  to  the  commission  of  such  an  act.  And  where  the 
solicitation  is  not  followed  by  the  actual  commission  of  the 
offence  contemplated,  it  is  perfectly  clear  that  the  adviser  is 
liable  to  be  punished  for  his  wilful  attempt  to  violate  the  lav 
through  the  agency  of  another  (a).  And,  secondly,  the  hold- 
ing out  any  indirect  but  forcible  motive,  to  induce  the  commis- 
sion of  an  illegal  act,  is  in  itself  indictable.  Thus,  it  is  not 
only  illegal  to  send  a  challenge  to  fight,  but  even  an  8tt«inpt 

Thaniai 


S«adiDg  a 
vtwlleoge  lu 


(/)  Fielding  and  oik 
(1898),  App.  CiiB.  BOO. 

ig)  Duyle  and  iitluri  y.  Falcunrr.  36 
L.  J.  r.  C.  C.  33. 


(a)  B.  V.  Philipi,  6  EMt,  iU ;   i 
SoHtherlon,    G    East,   126;   B.  < 
Higgint,  2  Kast,  5. 
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to  provoke  another  to  send  such  a  challenge  is  a  misdemeanour :  ChimirXxx. 
since  the  endeavour  is  an  act  done  towards  the  accomplishment 
of  the  offence  (b). 

With  respect  to  communications  tending  to  acts  of  personal  CommnDica- 
violence,   there   is  an  important    distinction  between  words  w^a^of^"* 
spoken,  and  written  or  printed  publications  ;  the  former  are  p*raoiiiii 
not  indictable,  though  they  be  scurrilous,  and  reflect  apon  the        *"' 
character  of  an  individual,  or  even  be  addressed  personally  to 
him,  unless  they  amount  to  a  direct  solicitation  to  a  breach  of 
the  peace,  as  by  a  challenge  to  fight  (c). 

It  seems  to  be  perfectly  settled  that  a  malicious  defamation  Defamatory 
of  any  person,  expressed  in  print  or  in  writing,  or  by  means  uisgi^jic. 
of  effigy,  picture  or  sign,  and  tending  to  provoke  a  person  to 
anger  and  acts  of  violence,  or  to  expose  him  to  public  hatred, 
contempt,  or  ridicule  {d),  amounts  to  a  libel,  in  the  indictable 
sense  of  the  word.  And  since  the  reason  is,  that  such  publica- 
tions manifestly  tend  to  a  disturbance  of  the  public  peace,  the 
degree  of  discredit  is  immaterial  to  the  essence  of  the  libel ; 
since  the  law  cannot  determine  the  degree  of  forbearance 
which  a  party  reflected  upon  will  exert  before  he  is  excited  and 
provoked  to  acts  of  outrage  ;  and  therefore  prohibits,  equally, 
all  imputations  conveyed  by  such  means,  and  possessing  such 
a  tendency  (e). 

"Where  the  plaintiff  brought  an  action  of  trespass  against  the 
defendant  for  destroying  a  picture  of  the  plaintiff's,  upon 
the  trial  it  appeared  that  the  picture  in  question,  entitled  "  La 
Belle  et  La  Bete,"  was  a  caricature  representation  of  a  gentle- 
man and  his  wife,  who  was  sister  to  the  defendant,  and  that  it 
had  been  publicly  exhibited  for  money  until  the  defendant  cut 
it  in  pieces.  The  plaintiff  insisted  that  he  was  entitled  to  the 
full  value  of  the  picture,  together  with  a  compensation  for  the 
loss  of  the  exhibition.  The  defendant  contended  that  it  was  a 
pnblic  nuisance,  which  everyone  bad  a  right  to  abate  by  destroy- 
ing the  picture.  Lord  EUenborough,  C.J. :  "The  only  plea 
apoD  the  record  being  the  general  issue  of  '  not  guilty,'  it  is 

{h)  G  East.  464.  (e)  Phfdiaa,  the  celebrated  sculptor. 

ie)  6  Mod.  125  ;  2  Ixl  Kaj-.  I03U  ;  was  prosecuted  for  a  libel  and  tbrowu 

And  see  The  ^ueeii  v.  John   Rea,  I"  into  prisoB,  because  he  had  represented 

Ir.  C.  L.  E.  684.  on  the  shield  ol  Minerva  some  oircum- 

(d)  3  Blac  Com.  130 ;  Haw.  V\.  Cr,  stances  which  impeached  the  credit  of 

c.  7^  8.  1  ;   5  Co.  123  ;   G  Mod.  Ifin  ;  the  ancient  history  of  Athens  and  of 

Salk.   418 ;   Str.   422,  791  ;   13   Mod.  their  founder  Theseus.— /*/i((arrA  in 

221  :  Ul.  Kay.  416  ;  1  Sid.  270  ;  Bac.  Peridni. 
Ah.  tit.  •■  Libel,"  A.  2. 

r.s.  F  V 
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Chiptrh  XXX.  unnecessary  to  consider  whether  the  destruction  of  this  pietore 

might  or  might  not  have  been  justified.     If  it  was  a  libel  upon 

the  persons  introduced  into  it,  the  law   cannot  consider  it 

valuable  as  a  picture :  and  the  plaintiff  was  both  citiU;/  and 

criminally  liable  for  having  exhibited  it "  (/), 

Liboi  b;  eihi-       The  proprietors  of  a  wax-work  exhibition  were  held  liable 

model  repre-*    '°  ^^  action  for  libel  in  publicly  exposing  to  view  a  wax  model 

representation  of  the  figure  of  a  person  (with  accompanying 

incidents)  who  had  been  put  upon  his  trial  in  Scotland  tor 

wilful  murder,  but  which  trial  resulted  in  a  verdict  of  "  not 

proven  "((?). 

Ub«l  bj  So  too,  the  public  exhibition  and  burning  in  effigy  of  a  person 

bnrniDg  in       m^y  be  HbellouB.    But  in  these,  as  in  other  charges  of  libel, 

it  is  always  a  question  for  the  jury,  upon  a  proper  direction  by 

the  judge,  whether  the  exhibiting  and  burning  an  effigy  of 

the  plaintiff  was,  under  the  circumstances  proved  in  evidence, 

libellous  of  the  plaintilT,  as  tending  to  bring  him  into  hatred, 

contempt,  or  ridicule.     And  it  is  not  sufficient  to  prove  that  the 

defendants  were  present  on  the  occasion ;  it  must  be  proved 

that    they    were    responsible    for,    or    accessories    to,    the 

exhibition  {h). 

Setting  up  a        An  action  was  supported  against  the  defendant  for  setting 

^■"p-  up  a  lamp  adjoining  to  the  dwelling-house  of  the  plaintifif,  and 

keeping  it  burning  in  the  day-time,  with  intent  to  defame  the 

plaintiff  as  the  keeper  of  a  brothel  (()■ 

Lib«ia  reflect-        The  law  of  England,  with  a  view  to  preserve  the  peace  and 

iDgonJeceaeeJ  happiness  of  families,  which  may  be  invaded  and  embittered 

by  contemptuous  rejections  on    the  dead,  has    assigned  a 

punishment  for  such  libels  as  traduce   the   memory  of  the 

deceased  ;  and  have  thus  an  obvious  tendency  to  excite  the 

resentment  of  the  living.     This  principle,  however,   is  never 

carrieil  so  far  as  to  trespass  on  the  utility  of  history,  and  the 

salutary  freedom  of  the  press  therein.     The  court  will  always 

take  into  consideration  the  mind  with  which  such  publications 

are  made,  and  discriminate  the  historian  from  the  slanderer. 

(/)  Ihi  Unit  T.  JSere^vrd,  2  Camp.  witli  horns  blowing  at  the  plaintiff's 

511.  door.&e. 

(S)   rid^  .V-'n-wnv.  rwMflHd  (1894),  (A)  A^rf  v.  Garliri.J^grft.Frani- 

1  Q.  B.  671  ;  (13  I,.  J.  4:.4  ;  rit/e  also  lin,  42  J.  P.  68.  per  Cockburn.  L.CJ., 

Au'tra  T.  Crit/iejiper,  2  Sbi>w.  314,  in  and  Manisly,  J. 

which  the  court  cited  the  case  of  Sir-  {i)  Jffene»  v.  Duneumbf,  11  East, 

William   Boltnn    v.  Dean,  where  an  226 ;    and    see    JUpall    v.   Maufy,    2 

action  was  maintained  for  scHndalizing  Starkie's  C.  659. 
the  plaintiff  bf  carrying  a  fellow  abont 
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An  indictment  (A:)  lies  for  a  Hbel  reflecting  upon  the  memory  Gh*p™bXXX. 
of  a  person  who  is  dead,  if  it  be  published  with  the  malevolent 
purpose  to  injure  hia  family  and  pOBterity,  and  to  eipose  them 
to  contempt  and  disgrace ;  for  the  chief  cause  of  punishing 
offences  of  this  nature  is  their  tendency  to  a  breach  of  the 
peace  {1} ;  and  therefore  although  the  party  be  dead  at  the  time 
of  publishing  the  libel,  yet  (according  to  Lord  Coke)  it  stirs  up 
others  of  the  same  family,  blood,  or  society,  to  revenge,  and 
to  break  the  peace  (iji). 

An  information  was  filed  against  the  defendant,  a  clergyman,  Libeb  on  » 
for  a  libel  upon  the  deceased  Queen  Mary  ;  the  words  of  the  q"^^ 
libel  (so  far  as  they  are  stated  in  the  report)  were, — "  Mary's 
Epitaph.  Here  lies  King  James's  disobedient  daughter,  who 
was  addicted,"  &c.  It  appeared  that  the  defendant  wrote  the 
libel  from  the  dictation  of  another  person  ;  but  the  Court  held 
that  he  was  thereby  guilty  of  making  the  libel  (n). 

The  defendant  was  found  guilty  upon  an  information  charg-  Lib«i  on  » 
ing  him  with  speaking  treasonable  words  of  the  dead  (viz.) — j^^^to"^' 
"  King  Charles  the  first  was  rightly  served  in  having  his  head  bring  bU 
cut  off,  and  it  was  a  pity  that  his  two  sons,   Charles   and  ^nwrnirt."' 
James,  were  not  served  so  too."     Upon  motion  in  arrest  of 
judgment,  that  the  words  were  spoken  of  the  dead,  and  were 
not  averred  to  have  been  spoken  with  an  intention  to  prejudice 
the   Government.     Sed  per  curiavi — "  these  words  afTect  the 
living,  though  spoken  of  the  dead,  and  there  needs  no  averment 
that  they  were  spoken  with  intent  to  injure  the  Government, 
for  the  words  import  a  crime,  and  endanger  the  Queen  and 
monarchy  "(o). 

The  defendant,  a  bookseller,  was  in  the  year  1824,  indicted 
for  the  publication  of  a  libel  on  his  then  late  Majesty  King 
George  III. :  which  libel  was  alleged  to  have  been  published 
with  intent  to  defame,  &c,  the  memory  and  reputation  of  his 
said  late  Majesty,  and  to  disturb  and  disquiet  the  minds  and 
destroy  the  comfort  and  happiness  of  the  then  King  and  other  ■ 
descendants  of  his  late  Majesty,  and  to  bring  them  into  public 
scandal,  disgrace,  andcontempt  amongst  all  the  subjects  of  the 

(*)  5  Co.  135 ;  Haw.  P.  C.,  boot  1,  as  disturbing  the  quietude  of  families 

c.   28,   "Libels."   ».  1;    751e  Eiiig  v,  and  the  public  peace. 
Topham,  i  T.  K.  126.  («}  Iter  v.  Puln,  H.  T.  8  Wm.  III.  ; 

(i)  5  Co.  125;  Pnlt.  De  Piice  Regis  Holt,  Rep.  294;   Comb.  358;  Cnrth. 

et  Beginft,   p.    2;     6    Bac.  Abr.   tit.  '105;  and  eidi-  Pulton's  De  Pace  Regis 

"  Libel,"'  198.  et  Regina,  p.  2. 

(m)  By  the  laws  of  Solon,  libelling  (u)  Tlie  Qiieex  v.  Tuijler,  2  Anne, 

the  dead  waa  punished  and  prohibited,  B.  R.  ;  3  Salk.  198  ;  2  \A.  Ray.  879, 

F   F  2 
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CmawmlXIX.  realm.  At  the  trial,  it  was  ruled,  by  Abbott,  L.C.J.,  tbat  & 
publication  tending  to  disturb  the  minde  of  living  individuals, 
and  to  bring  tbem  into  contempt  and  disgrace,  by  reflecting 
upon  persons  who  are  dead,  is  an  offence  against  the  lav. 
That  the  question  was  only  whether  the  publicatiuD  was  de- 
famatory of  bis  late  Majesty  and  calculated  to  disquiet  the  mind 
of  bis  present  Majesty  and  to  bring  his  descendants  into  disgrace, 
contempt,  and  scandal.  And  the  learned  judge  in  summing  up 
the  case  to  tbe  jury  observed, — tbat  human  society  and  human 
nature  were  so  constituted  tbat  tbe  honour  and  dignity  of  a 
father  were  connected  with  tbat  of  a  son  ;  and  there  was  no 
son  who  must  not  be  disturbed  and  disquieted  by  imputations 
on  his  father.  If  therefore  the  jury  considered  this  publication 
of  that  character,  it  would  follow  that  its  effect  must  be  to 
bring  tbe  son  into  scandal  and  disgrace.  If  it  was  defamation, 
it  could  not  be  entitled  to  tbe  latitude  which  should  be  aiforded 
to  free  discussions  of  the  events  of  the  reign  and  of  the  character 
of  the  late  Eing ;  and  it  must  have  tbe  effect  of  disturbing  the 
minds  of  bis  present  Majesty  and  the  other  members  of  his 
family,  and  of  bringing  them  into  disgrace.  After  verdict  of 
guilty  ;  on  motion  to  tbe  court  for  a  new  trial,  the  ruling  of  tbe 
learned  judge  was  upheld  ip). 
LibellonK  In  the  case  of  The  King  v.  Critckley  (q),  an  information  was 

"t^A^ ""  granted  against  tbe  defendant  for  publishing  a  Ubel  reflecting 
peiBoni,  tenii-  upon  the  then  late  Sir  Ohas.  Gaunter  Nicoll,  M.F.  (Lady 
H'nDg  ^"'^''  °  Dartmouth's  father),  and  on  the  Government ;  imputing  tbat 
dtMendant*.  the  said  Sir  Charles  bad  obtained  the  honoiu:able  order  of 
Knighthood  of  the  Bath,  by  vile  and  unprincipled  means  i 
that  he  bad  acted  as  an  enemy  to  the  kingdom,  and  bad  voted 
as  a  member  of  parliament  corruptly,  &c. :  and  maliciously  to 
flz  a  mark  of  infamy,  contempt  and  dishonour  on  the  name  and 
family  of  the  said  Sir  Chas.,  and  to  eicite  the  hatred  and  ill- 
will  of  the  subjects  of  the  King,  against  the  family  and  posterity 
of  the  said  Sir  Chas.  In  another  case,  the  defendant  was 
indicted  for  printing  and  publishing  in  a  newspaper  called 
"  The  World,"  a  libel  reflecting  on  the  memory  of  the  late  Earl 
Cowper  (r),  imputing  that  the  Earl  had  led  a  wicked  and  pro- 
fligate life,  and  had  been  addicted  to  the  practice  eind  use  of 
criminaland  unmanly  vices,  &c.  The  defendant  was  tried  before 

(p)  3»«  £i>ig  V,  Huiil  (1824),  St.  H,  T.   31  Geo.  III.;  and  see  Bti  ■<. 

Tr.  2  N.  S.  69  WaUei;  T.  T.  39  Geo.  III.,  3  Esp.  31, 

(?)  H.  T.  T  Geo.  II. ;  4  T.  R.  129,  Tvbere  the  dcfendaDt  n-as  caaricted 

nme  (n).  for  a    Ubel   on    the  dcceaaed  Laid 

(r)  Sex  T.   Tvpham,  4  T.  R.  126;  Cowper, 
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Mr.  Jastice  Bnller,  and  convicted.    Bat  judgment  was  after- CHipnitXZX. 

wards  arrested  for  a  defect  in  the  indictment ;  it  not  having 

been  alleged  that  the  libel  was    published  with   intent  to 

scandalize  and  defame  the  family  and  posterity  of  the  deceased, 

nor  to  excite  them  to  a  breach  of  the  peace.    And  it  was 

observed  by  Lord  Eenyon,  C.J.,  in  delivering  the  judgment  of 

the  court, — that,  "  To  say  that  the  conduct  of  a  dead  person 

can  at  no  time  be  canvassed  ;  to  hold  that,  even  after  ages  are 

paet,  the  condnct  of  bad  men  cannot  be  contrasted  with  that  of 

the  good,  would  be  to  exclude  the  most  useful  part  of  history. 

And  therefore  it  must  be  allowed  that  such  publications  may 

be  made  fairly  and  honestly.     But  let  this  be  done  whenever  it 

may,  whether  soon  or  late  after  the  death  of  the  party,  if  it  be 

done  with  a  malevolent  purpose  to  vilify  the  memory  of  the 

deceased,  and  with  a  view  to  injure  his  posterity  aa  in  R.  v. 

Critckleif,  then  it  is  done  with  a  design  to  break  the  peace  and 

it  becomes  illegal." 

A  criminal  information  was  granted    against  three  persons,  liimI,  impnt- 
the  proprietor,  printer,  and  publisher  respectively   of  "  The  JJ^jf^J'?'" 
John  Bull  "  newspaper,  for  printing  and  publishing  a  libel  on  L«dr. 
the  deceased  wife  of  Sir  John  Wrottesley,  Bart.      The  libel 
alleged  that  the  lady  bad  been  detected  in  a  criminal  intrigue 
with  one  of  her  menial  servants.     The  defendants  were  tried 
before  Abbott,  L.C.J.,  and  were  severally  convicted,  fined,  and 
imprisoned  («).    In  this  case  it  was  alleged  in  the  information 
that  the  libel  was  published  with  intent  to  vilify  the  memory, 
reputation,  and  character  of  the  deceased  lady,  and  to  bring 
her  surviving  husband,  the  said  Sir  J.  Wrottesley,  and  the 
children,    family,    and    relations  of  the   deceased  lady  into 
scandal,  infamy,  contempt,  and   disgrace ;  and  to   stir  and 
excite  them  to  a  breach  of  the  peace  (t)> 

"Where  an  application  was  made  on  behalf  of  the  Duke  de  Libailoui »- 
Vallombrosa,  for  leave  to  file  a  criminal  information  for  a  libel  ^!^^°^ ""  ' 
on  the  Duke's  deceased  father ;  the  libel  waaof  a  very  gross  and  fonign  noUe- 
provoking  nature,  and  undoubtedly  tending  to  a  breach  of  the  '"*"' 
peace  by  the  deceased's  son  and  other  meqabers  of  tlie  family. 
The  application  was  against  the  proprietor  of  an  English  news- 
paper ;  but  the  court  held,  that  the  weight  of  authority  was 
against  the  granting  of  a  criminal  information  for  a  libel  on 
the  dead,  unless  the  character  of  the  applicant  himself  is  also 

(i)  Ihe  KiAg  t.  Wearer  and  uthtn ;  (I)  See    the  fomi    of    Information 

Sir   John    WrottaiUii'i    eate,     E,    T.      u»e.l  in  this  case,  iw/iu,  "  Precedents," 
2  Geo.  IV. 
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CMAnuXXX.  individually  aspersed ;  and  in  the  present  case,  as  the  applicant 
himself  Tvaa  neither  resident  nor  sojourning  in  this  countrj, 
thereby  rendering  it  very  unlikely  that  the  libel  would  lead  to 
a  breach  of  the  peace,  the  application  was  refused  (m). 

In  a  subsequent  case  tried  before  Stephen,  J.,  on  the  Soutli 
Wales  circuit  (x),  for  aa  alleged  libel  on  the  late  John  Batchelor, 
published  by  the  defendant  in  the  "Western  Mail"new8pai)er: 
at  the  cloee  of  the  case  for  the  prosecution,  it  was  objected, 
that  the  indictment  could  not  be  sustained,  as  it  contained  no 
allegation  of  any  attempt  to  injure  the  family  of  the  deceased, 
and  no  such  had  been  proved.  The  learned  judge  ruled,  that 
there  could  be  no  question  that  if  John  Batchelor  were  liviog 
the  language  applied  to  him  would  be  libellous ;  but  he  died 
more  than  three  years  before  it  was  published  ;  and  to  libel  the 
dead  was  not  an  offence  known  to  our  law.  That  the  dead  have 
no  rights  and  can  suffer  no  wrongs.  That  the  living  alone  can 
be  the  subject  of  legal  protection,  and  the  law  of  libel  was 
intended  to  protect  them,  not  against  every  writing  which  gave 
them  pain,  but  against  writings  holding  them  up  individually 
to  hatred,  contempt,  or  ridicule.  That  it  was  possible,  under 
the  mask  of  attacking  a  dead  man,  to  libel  a  living  one :  but 
that  the  intent  so  to  injure  was  a.  fact  requiring  proof,  and 
necessary  to  be  found  by  the  jury ;  and  not  an  inference  by 
which  they  were  bound  from  the  terms  of  the  writing  reflect- 
ing on  the  dead  man.  That  it  was  a  fatal  objection  to  sereral 
of  the  counts  of  the  indictment,  that  they  averred  only  a 
tendency,  and  not  an  intention,  to  injure  and  excite  to  a  breach 
of  the  peace ;  and  that  there  being  no  evidence  of  any  inten- 
tion to  injure  and  bring  contempt  on  the  family,  but  only  to 
injure  the  character  of  the  late  Mr.  Batchelor  himself,  the 
defendant  must  be  acquitted. 

Where  a  suit  was  brought  in  India,  by  the  heir  and  nearest 
relative  of  a  deceased  person,  for  defamatory  words  uttered  at 
a  funeral,  and  alleged  to  have  caused  damage  to  the  plaintiff  asa 
member  of  the  same  family;  it  was  held  that  tlie  suit  vn 
not  maintainable  (y). 
libek  ten<liDg  An  information  was  prayed  against  the  defendant  for  pub- 
Md^idw"'*  'ishing  a  paper  containing  an  account  of  a  murder,  alleged  to 


(w)  -Jlie   Queen   v.   L:iUmcl,ere,   VZ  (y)  LKckKmtey   Roirji   v.   Hnrttf 

Q.  B.  I»,  320  ;  S3  L.  J.  ftlia.  j\«i-«T/  u»d   other;   Indian   L.    K.   i 

(a-)  Heg.  v.   K«w   (Feb.    iyf7).  3  Bonibav.  oSO. 
TimeB  L.  Re|>.  36ii. 
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certain  Jews   lately   arrived  from  Portugal,  and  living  near'^''*ptBiiXXX. 

Broad  Street,  because  the  child  was  begotten  by  a  ChriBtian  ; 

and  the  affidavit  Bot  forth  that  several  persons  mentioned 

therein,  who  were  recently  arrived  from  Portugal,  and  lived  in 

Broad  Street,   had  been  attacked  by  multitudes,  in  various 

parts  of  the  city,  barbarously  treated,  and  threatened  with 

death,  in  case  they  were  found  abroad  any  more  ;  and  it  was 

objected  that  no  information  could  be  granted,  because  it  did 

not  appear,  in  particular,  who  the  persons  reilecled  upon  were- 

But  by  the  court,  "  Admitting  that  an  information  for  a  libel 

may  be  improper,  yet  the  publication  of  this  paper  is  deservedly 

punishable  in  an  information  for  a  misdemeanour,  and  that  of 

the  highest    kind ;  such    sort  of  advertisements  necessarily 

tending  to  raise  tumults  and  disorder  among  the  people,  and 

to  inflame  them  with  a  universal  spirit  of  barbarity,  against  a 

■whole  body  of  men,  as  if  guilty  of  crimes  scarcely  practicable, 

and  wholly  incredible  "  (a). 

Although  a  person  has  a  right  to  entertain  his  opinions,  Libels  uiwn 
to  express  them,  and  to  discuss  the  subject  of  the  Roman  '«'ib">"»  wo«a 
Catholic  religion  and  its  institutions,  he  has  no  right  to  say  of 
a  particular  body  of  persons  {e.g.  the  inhabitants  of  Scorton 
Nunnery)  that  the  place  they  inhabit  is  a  "  brothel  of  pros- 
titution " ;  for  iu  doing  that  he  ife  attacking  the  individual 
characters  of  the  body  of  whom  Scortou  Nunnery  consists  (a). 


CHAPTER   XXXI. 


PUBUCATIONS  TENDING  TO  DISTURB  THE  PEACE  OF 
NATIONS. 


Every  publication  is  intrinsically  illegal  which  tends  to  cutp.  xxxi. 
produce  any  public  inconvenience  or  calamity.      Under  this  puyi^riom 
description  those  rank  highly,  in  respect  of  the  magnitude  of  teading  to 
their  results,  which  tend  to  disturb  the  amicable  relations  p^'oi*'"' 
which  subsist  between  this  and  other  nations,  by  malicious  Rwien*- 

(;)  Jiex  T.   Otbtinte,  Kel.vngi',  aSO,      6il5  ;  nni!  ride  jxrd. 
pi,  183  ;  a  Barnani.  K.  B.  I3B,  lufi  ;  (u)  Reij.  v.  UaihfFcole,  2  Lew.  U.I.'. 

and  ri'Je  Hti  v.  WiUiiii'i',  5  B.i  Aid.      254,  psr  Aldereon,  B. 
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CBtp.  xxxr.  reflectioDfi  upon  those  who  &re  poseessed  of  high  tank  and  in- 
fluence  in  foreign  states.  As  the  natursl  tendency  of  these  is 
to  involve  the  GovemmeDt  in  a  foreign  war,  their  aatbors  have, 
in  several  instances,  been  punished  as  offenders  at  Common 
Law.  Thus,  in  the  case  of  The  King  v.  D'Eon  (a),  an  infor- 
mation was  filed  against  the  defendant,  by  the  Attorney- 
Reteetion* on  General  {h),  for  publishing  a  libel  upon  the  Count  de  Guerchy, 
AulNModon.  ^^**'  **  ^^^^  *'™^'  '*^  residing  in  this  kingdom,  in  the  capacity 
of  ambassador  from  the  Court  of  France.  The  information 
charged  the  defendant  with  an  intention  to  defame  the 
character  and  abilities  of  the  Count  de  Guerchy;  to  render 
liim  ridiculous  and  contemptible  ;  to  arraign  his  conduct  and 
behaviour  in  his  character  of  ambassador  ;  and  to  cause  it  to 
be  believed  that  he  had,  after  his  arrival  in  this  kingdom,  been 
guilty  of  unjust,  unwarrantable,  and  oppressive  proceedings 
towards  the  defendant  and  his  friends ;  and  to  insinuate,  that 
he  was  not  ht  or  qualified  to  execute  the  office  and  functions  of 
ambassador:  and  the  defendant  was  convicted.  Id  another 
case.  Lord  George  Gordon  was  found  guilty  upon  an  informa- 
tion, for  having  published  some  severe  reflections  upon  the 
Queen  of  France,  in  which  she  was  represented  as  the  leader 
of  a  faction.  Mr.  Justice  Ashhurst,  in  passing  sentence, 
observed,  that  unless  the  authors  of  such  publications  were 
punished,  their  libels  would  be  supposed  to  have  been  made 
with  the  connivance  of  the  State  (c). 
Ubelion  The  defendant,  John  Vint(d),  was   found   guilty  upon   an 

Prt^ten.  information  charging  him  with  having  published  the  following 
iibel :  "  The  Emperor  of  Bussia  is  rendering  himself  obnoxious 
to  his  subjects,  by  various  acts  of  tyranny,  and  ridiculous  in 
the  eyes  of  Europe,  by  his  inconsistency ;  he  has  lately 
passed  an  edict  to  prohibit  the  esportation  of  deals  and  other 
naval  stores.  In  consequence  of  this  ill-judged  law,  a  hundred 
«ail  of  vessels  are  likely  to  return  to  this  country  without  their 
freight "  ;  with  intent  to  traduce  the  Emperor  of  Russia,  and  to 
interrupt  and  disturb  the  friendship  subsisting  between  that 
country  and  Great  Britain.  Jean  Peltier  {e)  was  found  guilty 
upon  an  information,  charging  him  with  having  pablished  a 
mahcious  libel,  with  intent  to  vilify  Napoleon  Bonaparte,  the 
Chief  Consul  of  the  French    Bepublic;  and  to  excite    and 

(a)    East.    T.    4   Geo.    111.    176i  ;  28  Cieo.  III. ;  22  St.  Tr.  313. 

K.  B.  MS9.  Dig.  Law  Lib.  87.  (^  40  Geo.  III.  (1801),  B.  v.  Vat, 

(*)  Bit  Fletcher  Norton.  (,■)  K.  B.43  Geo.  IlL,  .fl.  v.iWti»r, 

(e)  R.  y.  Lerd  Geo.  Garden,  Hil.  T.  2»  ft.  Tr.  529. 
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provoke  the  citizens  of  the  said  republic  to  deprive  the  said  Chjp.  xxii. 
Napoleon  Bonaparte  of  his  consular  dignity,  and  to  kill  and 
destroy  him,  and  to  interrupt  the  friendship  and  peace  sub- 
sisting between  our  lord  the  King  and  his  subjects  and  the 
said  Napoleon  Bonaparte  and  the  French  Bepuhlie.  The 
most  obnosious  passages  of  the  libel  were  these :  "  Oh  I 
eternal  disgrace  of  France  ;  Ceesar,  on  the  banks  of  the  Rubicon, 
has  against  him  in  this  quarrel  the  Senate,  Pompey,  and  Gate ; 
and  in  the  plains  of  Pharsalia,  if  fortune  is  unequal,  if  you 
mast  yield  to  the  destinies,  Borne,  in  this  sad  reverse,  at  least 
there  remains  to  avenge  you,  a  poignard  among  the  last 
Bomans."  "  As  for  me,  far  from  envying  his  (Bonaparte's) 
lot,  let  him  name  (I  consent  to  ib)  his  worthy  successor; 
■carried  on  his  shield,  let  him  be  elected  Emperor.  Finally 
(and  Bomulus  recalls  the  thing  to  mind),  I  wish  that  on  the 
morrow  he  may  have  hia  apotheosis.  Amen  t "  Upon  the 
trial.  Lord  Ellenborough,  G.J.,  referred  to  the  cases  of  Lord 
George  Gordon  and  Vint,  and  said,  "  I  lay  it  down  ae  law,  that 
any  publication  which  tends  to  degrade,  revile,  and  defame 
persons  in  considerable  situations  of  power  and  dignity  in 
foreign  countries,  may  be  taken  to  he,  and  treated  as  a  libel ; 
and  particnloi'ly  where  it  has  a  tendency  to  interrupt  the  amity 
■and  peace  between  the  two  countries  "  (/ ). 


{/)  In  the  jear  1858  M.  ile  Monta- 
lembert  was  prosecuted  by  the  QoT«rn- 
went  of  France  for  a  libel  against  (be 
Ikw  of  nations,  publishe<l  in  France  in 
■%  moDtblj*  jonrnal,  called  "The  Cor- 
rtspondent."  The  libel  wa<i  an  article 
-calteil  "A  debate  on  India  m  the 
English  Parliament."  The  heiula  ol 
L  charged  against  Montalem- 
le  Aaigiuaivn  (indictment} 


were:  1.  That  the  publication  was 
inciting  to  the  hatred  and  contempt  of 
the  Emperor's  (iovemment.  2.  Was 
an  attack  on  the  respect  due  to  the 
laws.  3.  Was  au  attack  on  the  lights 
which  the  Emperor  derives  from  the 
Constitution,  and  on  the  principle  of 
unirersalauffrage.  i,  Waseiciting  to 
thehatred  and  contempt  of  the  citizens 
one  against  another. 
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CHAPTER  I^XXXII. 

CRIMINAL  INFORMATIONS   FOR  LIBEL. 

IN  WHAT  CASES  CRIMINAL  INFORMATIONS  FOR  LIBEL  MAY 
BE  FILED. 


Juritduiit'u  at  to  Criminal  laforma- 

The  tica  cUineii  of  Criminal  Infurme- 

Jn/irrmatioiu  ez.  officio. 

Xature  and  ubjert  uf  Infiir-niatiuxi  ei 

officio. 
lafarniatiora  filrd    by   Order  of  the 

Omii. 
(ieneral  priueiplei  at  to. 
Lihelt  rejecting  on  the  adminittraliirH 

o/Jiutiee. 
Libett  affecting  perufnt 

character. 


Libeltonl'iihlie  Jlod  ietand  Ivaitulitmt. 
CratBB    0(lice  Ralet  at   to   Crimnal 

In/ormat  iiim. 
General   reqvireaimti  oh  appUealiil*' 

for  Criminal  luforinatioia. 
At  to  the  Affidaritt  in  lupport  a/the 

applieatiKn. 
Attotheexhibitt  and  draning  upllie 

Order. 
Shou-iag  raute  againtt  the  Order. 
Infurmatian,  rrquiiitetof. 
Semi-Uy  for  Cutti,  Appearanrr.  ^e. 


OJIeial  I   Pleading  to  thr  In/ormatii 

I   Ci'tti  on  Criminal  Information. 


Caw.  XSXII.  The  proceeding  by  criminal  infoumation  is  a  high  preroga- 
j  ti^^'w  M  ^"^  jurisdiction,  derived  from  the  common  law  ot  the  land,  and 
toCciminni  the  osage  and  practice  of  the  Court  of  King's  Bench,  in  vbich 
such  informations  were  exhibited  (o). 

The  juriHdiction  is  exercisable  {ex  offkio)  by  the  Attorney- 
General,  at  his  discretion,  as  the  prosecutor  for  the  Grown  : 
and  by  the  King's  Coroner  and  Attorney,  as  the  prosecutor 
for  the  public,  at  the  express  direction  of  the  King's  Beach 
Division  of  the  High  Court  of  Justice  (6). 

The  main  distinction  between  a  prosecution  by  criminal 
information,  and  by  indictment,  is  in  the  preliminary  pro- 
ceedings before  trial.    In  a  proceeding  by  indictment,  before 

(«)  Set!  IIV/*™'  rate,  Hiirr.  2--.27,  I  V/m.  IV.  c.  70,  3.  9  ;  6  i  7  ViM. 
pel'  Lonl  Maiistitld.  Aa  to  the  ^rcat  c.  96,  tm.  6 
aiitiquitj  auJ  acknowledged  legality 
of  the  procceiliug  by  inrorniHlioD.  kcc 
tlie  argumeot  ol  f-ir  Bartholomew 
SLower,  ]  Hliow,  Kep.  11)1! ;  4  Blae. 
Cum.  305,  iviieuee  it  appears  to  have 
been  as  ancient  as  the  law  itself. 
Indeed  no  doubt  can  possibly  rest 
upou  the  legfllily  ot  a  praclice  wliiob 
has  prevailed  for  centuries,  and  been 
■anctiotied  by  Hcveral  Acts  of  the 
Legislature.  Vide  1  &  5  W.  i:  M. 
0.  le  ;  48  (Jeo.  111.  c.  :>8  ;  60  Geo.  III. 
H.  1  Ueo.  IV.  c.  4,  B.  B  ;  li  Geo.  IV.  « 


Information!!. 


Distinctian 
between  pro- 
cedore  bj 
Criminal 
Infonnatian 
and  by  Indict 


i,  and  8.  And  see  the 
obstTi'atious  of  I.Mnl  Brougham,  Ch., 
in  tliu  Report  of  tlic  ^ect  Commiltee 
ot  H.  L.,  1843.  p.  3. 

(h}  Criminal  informations  are  can- 
lined  by  the  cinistilulioDal  law  to  mere 
Qiisdemeanoui's  only :  Combereverany 
capital  or  felonious  offence  is  charged, 
ibe  same  law  requires  that  theaccoca- 
tion  be  warranted  by  the  oalb  of 
twelve  men,  before  the  accused  shall 
be  put  u|>on  his  trial  to  answer  it- 
Sec  i  Blac.  Com.  31i>. 
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the  party  can  be  put  upon  his  trial  for  the  oflfenee  charged  Chaf.  xxxu. 
against  him  there  muat  be  a  preliminary  investigation  before 
a  justice  of  the  peace,  and  a  committal  for  trial ;  there  must 
also  be  an  inquest  and  presentment  by  a  grand  jury  :  but  in 
the  proceeding  by  criminal  information,  those  formalities  are 
dispensed  with  ;  the  substituted  process  being  a  more  prompt 
and  ready  proceeding,  whereby  in  the  case  of  informations  €.r 
ojicio,  the  matter  is  investigated  by  the  Attorney-General  on 
behalf  of  the  Crown  ;  who  then,  in  his  discretion,  causes  an 
information  to  be  filed ;  and  the  defendant  is  afterwards  tried 
upon  the  information  before  a  jury  at  the  Assizes,  or  on  the 
Crown  side  ot  the  King's  Bench  Division.  And  in  the  case 
of  informations  by  the  Eing's  Coroner  and  Attorney,  the 
matter  is  first  brought  immediately  before  the  court  in  the 
form  of  an  interlocutory  application  ;  in  the  preliminary  stages 
of  which  the  matter  is  investigated  by  the  court;  first  as  to 
whether  there  be  grounds  for  granting  a  rule  or  order  nisi,  for 
putting  the  party  upon  his  trial  to  answer  the  charge :  and 
secondly,  the  court  never  grants  leave  to  file  an  information 
without  giving  the  party  against  whom  it  is  prayed,  an  oppor- 
tunity of  showing  cause  against  the  application  :  and  therefore, 
in  many  cases,  although  an  order  nisi  be  granted,  leave  to  file 
the  information  is  afterwards  refused  on  showing  cause,  and 
the  application  dismissed  accordingly.  But  where  the  rule  or 
order  is  made  absolute,  the  subsequent  proceedings,  the  trial, 
SiC.,  are  the  same  as  those  upon  a  trial  by  indictment  except 
that  there  is  no  inquest  by  a  Grand  Jury.  The  defendant  is 
brought  to  trial  upon  the  information,  before  a  judge  and 
(usually)  a  special  jury;  and  any  plea  or  defence  that  would 
be  available  to  him  on  his  trial  by  indictment  is  available  on 
the  trial  of  a  criminal  information ;  and  this  whether  it  be  filed 
ex  officio  by  the  Attorney-General,  or  by  the  King's  Coroner 
by  leave  of  the  court. 

Criminal  informations  are  exhibited  in  the  name  of  the  Crimiiui 
King ;  and  are  of  two  classes  :  Ire*^ulo°°' 

1.  Those  which  are  properly  his  Majesty's  own  suits;  and  filed  ciasaes. 
ex  officio  by  bis  own  immediate  officer,  the  Attorney-General. 

2.  Those  in  which,  though  the  King  is  the  nominal  pro- 
secutor; yet  it  is  at  the  relation  of  some  public  or  private 
person,  termed  "  the  relator."  These  are  filed  by  the  King's 
Coroner  and  Attorney,  in  the  Crown  Ofiice  of  the  High  Court 
of  Justice,  by  the  express  direction  of  that  court,  or  of  a 
divisional    branch    thereof,     termed     the    "King's     Bench 
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CHAP.iniL  Division "  (c) ;  on  order  (iormerly  rule)  absolute,  after  uo 
sufficient  cauee  shown  on  argament  of  the  rule,  or  order 
Risr  (d).  Leave  to  file  criminal  informations  cannot  be  granted 
by  Courts  of  Assize,  nor  by  Courts  of  Oyer  and  Terminer,  nor 
by  justices  of  the  peace  (e). 
infonDHtiani  1-  Andjirst,  at  to  Informations  ex  officio. 
.J!  omfia.  Informations  ex  officio,  may  be  filed  by  the  Attorney-General, 

for  any  misdemeanour  which  tends  to  disturb  or  endanger  tbe 
King's  Government ;  or  immediately  to  prejudice  or  interfere 
with  the  intereats  of  the  Grown ;  or  to  molest  or  affront  the 
Sovereign  in  the  discbarge  of  his  royal  functions.  This  power 
is  usually  exercised  in  tbe  case  of  seditious  publications;  of 
libels  on  the  Crown  ;  the  Constitution,  or  the  Government :  so 
also  for  libels  on  the  King's  ministers,  judges,  foreign  am- 
bassadors, and  other  high  officers  of  State;  reflecting  upon 
their  conduct  in  the  execution  of  their  official  duties ;  so  also 
for  blasphemous,  and  obscene  publications;  and  in  cases  o( 
offences  against  the  revenue,  seditions  conspiracies,  and  such 
other  misdemeanours  as  in  the  opinion  of  the  Attorney-General 
require  his  special  interference. 

As  to  the  degree  of  mischief,  or  the  necessity  which  renders 
it  advisable  to  call  in  aid  the  extraordinary  process  by  criminal 
information,  such  are  matters  resting  in  the  discretion  of  the 
Attorney-General  for  the  time  being ;  whose  daty  it  is,  as  the 
legal  agent  of  the  Crown,  to  bring  under  the  immediate  cogni- 
zance of  the  Court,  all  such  libels  and  other  misdemeanours  as 
come  within  the  description  above  indicated. 
Wheu  inior-        In  the  event  of  the  Ulness  of  the  Attorney-General,  or  of  a 
Ii^f^"™*!  be  vacancy  in  that  office,  informations  ex  officio  may  be  filed  by 
filed  bj  (he      (jje  Solicitor- General  (/) :  and  it  is  not  necessary,  in  that  event, 
(jenerai.         to  enter  a  suggestion  of  such  illness  or  vacancy  upon  the 
record  (.17) . 

The  object  of  the  information  ex  officio  is,  to  meet,  within  as 
short  an  interval  as  possible,  those  more  serious  misdemeanours 
which  require  prompt  suppresaion,  and  as  to  which  it  would 

the  clerk  of  the  Crown  shall  Dot  Ale 
anj  iDfonnation  without  an  eipren 
order  hj  the  Court  of  King's  Beocb. 
given  in  open  court. 

(*■)  Jones,  193;  Yin.  Abr.  "Intor- 
mation,"  iH. 

if)  See  Rex  v.  1IV(i«»,  HiL  T.  10 
Geo.  III.  \  4  Burr.  2527,  2658. 

(j)  Ibid.,  2535,  2376. 


Nature  end 

InformatiixiB 


(--)  R.  S.  C,  Ord.  LIX.,  r.  1  (a)  ;  and 
riuwn  Office  Rules,  1!K)6.  rr.  32—39. 

(/T)  InformatiouB  ot  this  cImb  were 
formerly  nletl  at  tbe  auggestiou  of  the 
.ilipl Leant,  by  the  master  of  the  Ci-own 
<1ffice  1  and  at  the  dlBcrction  of  that 
otHcer,  without  an;  direct  application 
to  the  oourt ;  but  the  practice  waa  put 
an  end  to  by  the  statute  i  &  6  Wm. 
&   Mary,   c.   13;   which   enacts,  that 
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not  be  prudent  to  wait  for  the  presentmeDt  of  a  grand  jury.  Chap,  xxxii. 
The  main  efficacy  of  the  information  ex  officio  cODsiste  in  the 
apeedy  application  of  the  law.  It  would  therefore  be  contra- 
dictory to  their  nature  to  subject  them  to  the  delay  of  an 
application  to  the  court  for  an  order  niai.  It  would,  moreover, 
be  an  inveraion  of  all  legal  ideas  of  the  Sovereign's  supremacy, 
to  reduce  him  to  the  solicitation  of  leave  to  file  a  criminal 
information  from  his  own  court;  and  to  subject  him  to  such  a 
contumacious  repetition  of  the  injury,  as  might  be  contained 
in  a  defensive  answer  to  a  rule  (or  order)  nisi.  Added  to 
which,  the  proceeding  ex  officio  is  used  only  in  such  eases  as 
are  manifest  infringements  of  the  law;  and  therefore  do  not 
admit  of  affidavits  in  denial,  excuse,  or  extenuation. 

In  the  case  of  libels,  this  power  has  been  exercised  where  Por  «hM  libeii 
they  tend  to  subvert  religion  or  morality ;  to  excite  discontent  "™'^'''  ^'*^' 
Against  the  Constitution,  the  King,  or  his  Government ;  to 
involve  the  country  in  foreign  wars ;  or  to  excite  particular 
classes  of  people  to  acts  of  tumult  and  outrage ;  but  it  has 
not  been  usual  for  the  Attorney-General  to  interfere  in  bis 
official  capacity  where  the  libel  aftects  a  private  individual 
only. 

The  court  will  nev^r  grant  an  information  upon  the  applica-  tnCrownCaau. 
tionof  the  Attorney-General  in  cases  prosecuted  by  the  Crown;  the  Court  will 
because  the  Attomey^General  has  a  right  himself  to  exhibit 
such.    And  so,  where  Mr.  Attorney-General  De  (Jrey  moved, 
on  behalf  of  the  Grown,  for  a  rule  to  show  cause  why  an 
information  should  not  be  granted  against  the  defendant,  "for 
certain  misdemeanours  in  his  office  as  a  justice  of  the  peace 
of  Plymouth,"  Lord  Mansfield,  C.J.,  rejected    the  motion ; 
declaring  that  he  would  never  grant  a  rule  for  an  information 
applied  for  by  the  Attorney-General  on  behalf  of  the  Crown  ; 
because  the  Attorney-General  has  himself  power  to  file  an 
inionoation  if  be  judges  it  to  be  a  proper  case  for  one :  and 
if  he  did  not  think  it  a  proper  case,  it  would  equally  be  a 
reason  why  the  court  should  not  intermeddle  (h).    And  the 
court  will  not  interfere  upon  the  application  of  the  defendant, 
to  restrain  the  Attorney-General  from  filing  an  ex  ofiicio  Kot  ream.ia 
information,  on  the  ground  that  a  criminal  information  has  {'h^,'ij,r*"„^^ 
already  been  filed  for  the  same  cause :  but  the  court  will  stay  aenemi. 
the  information  previously  filed,  until  further  order  (i).    And 
although  a  defendant  be  prosecuted  by  informations  filed  by 
the  Attorney-General,  as  well  as  by  indictments  preferred  by  a 

(A)  Sfx  V.  PhiiUpt,  4  Burr.  2{IS'J.  (0  Bei  v.  Ate^aiiiter,  E.  T.  1830. 


coy  Google 


446 


CRIMINAL   INFORMATIONS  FOB  LIBEL. 
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Cb*p.  xxxn.  private  prosecutor  for  different  publications  of  copies  of  the 
same  libels,  the  court  will  not  restrain  the  proceedings  {k) : 
because  every  copy  sold  by  the  defendant  is  a  separate 
publication,  for  each  of  which  he  is  liable  to  be  prosecuted 
criminally  {!). 

The  court  will  not  quash  an  inlormation  filed  by  the 
Attorney-General,  either  upon  motion  by  the  defendant,  or  by 
the  Attorney- General  himself  (m).  In  the  case  of  auch  an 
application  by  the  defendant,  he  will  be  required  to  plead  or 
to  demur :  and  if  the  Attorney -General  finds  his  own  informa- 
tion to  be  defective,  he  has  power  to  enter  a  noUe  prosequi 
without  the  interference  of  the  court,  and  to  file  another  (n) : 
and  where  he  has  entered  a  nolle  prosequi  to  an  indictment  for 
a  seditious  libel,  he  may  file  an  es  officio  information  against 
the  defendant  for  the  same  offence  (o). 

An  information  filed  ex  officio  for  geditious  libel  may  be 
upheld  notwithstanding  that  the  words  "  seditious  "  or  "  sedi- 
tiously "  are  not  expressly  used ;  if  it  be  shown  on  the  face  of 
the  information,  that  the  publication  was  with  seditions 
intent  (,p). 

Where  the  information  is  filed  by  the  Attorney  or  Solicitor- 
General,  the  court  must  it  required,  order  a  copy  of  the 
information  to  be  delivered,  after  appearance,  to  the  defendant 
or  his  clerk  in  court,  or  attorney,  free  of  expense ;  provided  no 
copy  has  been  previously  given  {q). 

If  the  information  be  not  brought  to  trial  within  twelve 
months  after  the  plea  of  "  Not  Guilty  "  pleaded,  the  court  may, 
on  the  defendant's  application  (of  which  twenty  days'  notice 
must  be  given  to  the  Attorney-General  or  to  the  Solicitor- 
General),  allow  the  defendant  to  bring  on  the  trial  (r).  And, 
indej>endently  of  the  enactment,  if  the  defendant  can  show  that 
he  has  been  prejudiced  or  aggrieved  by  unnecessary  delay,  the 
court  will,  on  his  application,  upon  notice  duly  given  to  the 
Attorney-General,  appoint  a  day  for  the  trial  (s). 

It  is  in  the  discretion  of  the  court  to  postpone  the  trial  of  an 
M'Hvgh    (,1901),   2 


Defendant 
en  titled  to  a 
Copj  of  the 
laformation. 


(i)  The  . 


I.  Cdrtile,  1  Chit.  E. 


(0  nid..  +58. 

(w)  I  Salk.  372  ;  Ikx  y.  Siratton, 
I  Doug.  239  ;  Com.  Dig.  Infurmatiou, 
U.  4  ;  but  see  1  SiJ.  152,  Fvintain't 

(«)  Ibid. ;  and  see  *  T.  R.  467. 
(,.)  Tlie  QuiYt  T.  Miie/-el,   3   Coi, 
C,  U.  93;  1  Ir.Jur.  4. 


Q.  B.  D.  (Ir.)  51 
(J)  60  Geo.  m.  &  1  Geo.  IV.  c.  4, 

(r)  CO  Geo.  IIT.  &  1  Geo.  IV.  c.  4. 

Prior  to   (his   statute    the  Att..Gcii. 
might  delay  bringing  on  the  trial  as 
loD)!  as  he   pleased.     Vide  11   Horg. 
Kt.  Tr.  272. 
(I)  2  Salk.  653  ;  2  East,  209. 
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information  ex  officio  on  good  cause  shown — as  the  absence  "**■'•  XXSU. 
ahroad  of  an  indispensable  witness.    An  affidavit  (t),  in  sap- 
port  of  an  application  by  a  defendant  to  postpone  the  trial, 
must  show  sufficient  and  satisfactory  grounds  (u). 

On  the  trial  of  informations  filed  by  the  Attorney-General,  ProceeiingB  on 
ex  officio,  he  has  the  right  to  reply,  even  though  the  defendant  ^^^  i^at- 
calls  no  witnesses  {x).    The  Attorney-General  cannot  himself  "»tton- 
be  called  as  a  witness  to  be  examined  as  to  his  motives  for 
instituting  the  prosecution  (^).     And  he  is  not  in  any  case 
liable  to  an  action,  on  the  supposition  that  he  has  filed  the 
information  maliciously  or  without  any  reasonable  or  probable 
caase  (z). 

If  the  defendant  be  convicted,  he  may  be  committed  in  the 
interval  between  the  verdict  and  judgment,  if  the  Attorney- 
General  moves  the  court  to  that  effect.  Or  he  may  be  admitted 
to  bail ;  or  permitted  to  remain  at  large  on  his  own  recc^- 
nizanee  to  come  up  for  judgment  on  a  day  named.  Judgment 
is  not  pronounced  until  moved  for  by  the  Attorney-General ; 
who  may,  if  he  thinks  fit,  exercise  a  virtual  prerogative  of 
pardon  by  entering  a  nolle  prosequi ,-  or  he  may  decline  to  move 
for  judgment. 

If  the  defendant,  on  the  trial  of  an  information  filed  ex  So  Osu  on 
officio  by  the  Attorney-General,  be  acquitted  or  found  not ""''"'' 
guilty,  he  cannot  recover  any  costs.  The  statute  (a)  which 
gives  costs  to  a  defendant  on  acquittal,  in  informations  filed  by 
order  of  the  court,  on  the  application  of  a  relator,  does  not 
apply  to  informations  filed  by  the  Attorney-General  (t).  And 
with  regard  to  informations  under  the  Libel  Act,  1843,  s.  8, 
that  enactment  does  not  apply  to  the  costs  of  informations 
filed  by  the  Attorney-General  ex  officio  (c). 

2.  As  to  informations  filed  by  the  King' s  Coroner  and  Attorney  inioTiaaMtim 
by  order  of  the  court,  upon  the  complaint  or  relation  of  a  person  ^l^''^,'^"*,*'" 
occupying  some  official  position ;  and  in  exceptional  cases,  merely 
that  of  a  private  individutd. 

In  the  case  of  libels,  these  have  usually  been  granted,  where 
tbe  libel  was  of  such  a  nature  that  it  tended  to  produce  some 
public  mischief  or  inconvenience ;  particularly  libels  affecting 

(f)    rule  Crown  Office  [Rules,  1906,  (;)  I  T,  K.  r>3.i, 

tit.  ■■  Affidavits,"  rr.  5—11.  (a)  4  &  5  W.  &  M.  c.  18. 

(h)   1 1  Price,  229  ;  1  MoClel.  B.  2.il .  (ft)  Ibid.,  e.  6. 

(j-)    n   Harg.  St.  Tr.  273  ;    B.  v.  (c)  The  Qucea  ».  Duffy,  9  Ir,  L.  R. 

ilarxilen.  Moo.  &  Mai.  439.  329. 

(y)   1 1  Harg.  St.  Tr.  283. 
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Caip.  XUlII.  persons  in  considerable  station,  or  holding  some  public  oflGcfi, 
or  occupying  some  public  or  official  position  ;  as — libels  reflect- 
ing on  the  administration  of  justice,  and  on  magistrates  in  the 
execution  of  their  offices  ;  and  libels  reflecting  on  a  body,  class, 
or  sect :  but  not  in  the  case  of  private  individuals,  except  for 
libels  of  a  very  miscbievoas,  malignant,  or  provoking  tendency, 
requiring  prompt  suppression,  or  speedy  refutation. 
statntory  pro-  By  4  &  5  W.  &  M.  cap.  18,  "  An  Act  to  prevent  Malicious 
CriminftT  Informations  in  the  Court  cf  King's  Bench,"  no  criminal 
infoimatioux.  information  can  be  exhibited,  received,  or  filed,  without  express 
order  of  the  Court  of  King's  Bench  (now  King's  Bench  Division) 
to  be  given  by  the  said  court  in  open  court;  nor  can  any 
process  be  issued  thereon  until  the  person  procuring  such 
information  to  be  exhibited,  shall  have  given  security,  by 
recognizance,  to  the  person  against  whom  the  information  is 
to  be  eshibited,  in  the  penalty  of  £20  {d)  to  prosecute  the 
same  with  effect,  and  abide  by  and  observe  such  orders  as  the 
court  shall  direct;  a  memorandum  of  which  recognizance 
shall  be  £led,  and  may  be  inspected  by  any  person,  without  fee. 
The  statute  contains  a  proviso  that  it  shall  not  extend  to 
any  other  informations  than  such  as  shall  be  exhibited  in  the 
name  of  their  Majesties'  coroner  or  attorney,  in  the  Coart  of 
King's  Bench,  for  the  time  being.  Consequently  informations 
at  the  King's  own  suit,  filed  by  the  Attorney-General  ex  o^cio, 
are  not  within  the  scope  of  the  statute. 

And  although  the  practice  of  the  court  with  regard  to  the 
exercise  of  this  high  prerogative  jurisdiction  as  to  informations 
filed  by  order  of  the  court,  has,  in  the  case  of  libels  upon 
private  individuals,  fluctuated  considerably  from  time  to  time; 
the  remedy  has  generally  been  considered  as  specially 
applicable  to  libels  affecting  persons  in  their  official  character, 
or  capacity ;  as  magistrates,  ministers,  public  officers,  and 
persons  in  a  high  position,  whose  characters  are  of  such  public 
importance  as  to  require  prompt  vindication:  yet,  until 
recently,  no  general  rule  to  that  effect  has  ever  been  laid  down. 
Indeed  it  appears  from  the  records  in  the  Crown  Office,  and 
from  reported  cases,  that  there  have  been  numerous  instances 
(many  within  the  reign  of  her  lata  Majesty  Queen  Victoria)  in 
which  criminal  informations  for  libel  have  been  granted  by 
the  Court  of  Qneen's  Bench,  at  the  suit  of  private  individuahi 


Not  to  eiteiid 
to  fj-  officio 
InfarnutioDi 
bj  Atlornej- 
Uenend. 


OcDeral 

PriadplM 
upon  which 
Criminal 
Infonuittioiu 

granted. 


(rf)  lly  the  Crown  Office  Bules,  IMS,  r 
|)enttltj-  ot  £iO. 
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not  holding  any  public  or  official  position  (e).  Bat  it  appears  '^"^f-  xxzii. 
that  the  court  will  now  seldom  allow  a  criminal  informa- 
tion to  be  filed  on  the  relation  of  a  private  individual  unless 
some  public  mischief  be  apprehended  by  reason  of  the 
libel ;  nor  unless  the  libel  be  very  gross,  and  has  been 
made  public  by  the  party  proceeded  against ;  nor  where  the 
alleged  injury  is  not  a  continuing  or  impending  one;  nor 
where  it  does  not  appear  that  the  writer  or  publisher  of  the 
libel  was  actuated  by  malicious  motives  towards  the  relator  (/). 
And,  according  to  a  recent  decision  of  the  Queen's  Bench 
Division,  to  entitle  an  applicant  to  a  criminal  information  for 
libel,  it  must  be  shown  that  he  occupies  some  public  office, 
and  that  the  libel  complained  of  affects  him  in  such  office  (g). 

It  may,  however,  be  proper  to  adduce  a  few  instances,  to 
show  the  general  principles  by  which  the  Court  has  been 
guided  in  the  exercise  of  this  branch  of  its  jurisdiction,  and 
to  refer  to  the  regulations  which  it  has  thought  fit  to  make. 

Instances  are  numerous  in    which  the   court   has    given  For  libels 
leave  to  file  criminal  informations  for  libels  reflecting  on  the  ^e^^J^j^". 
administration  of  justice  ;  as  by  publishing  invectives  againut  tntian  af 
a  judge  and  jury  before  whom  a  defendant  has  been   tried, 
or  against  magistrates  and  others,  with  a  view  to   bring  into 
suspicion  and  contempt  the  administration  of  justice  (h). 

A  criminal  information  was  granted  against  the  proprietors  UM  on  a 
and  publishers  of  a  local  newspaper,  for  a  libel  upon  the  town-  ^'^'^  I^  ""* 
clerk,  who  also  held  the  office  of  clerk  of  the  peace,  of  Ports-  miBcondoot 
mouth,   imputing  that  he  had  been    influenced    by   political '°  **'*'"" 
motives  in  the  exercise  of  his  duties  in  summoning  the  jury  for 
the  trial  of  offences  at  the  Borough  Quarter  Sessions ;  at  which 
a  case  was  pending  for  trial  arising  out  of  a  recent  political 
contest  in  the  borough  (t). 

(f)  Lord   Brongbam,   C,  stated  in  the  matter  published, 

his  evidence  given  in  183-i,  before  the  (/)  Kc  jiarte  Smilh,  Q.  B.  M.  T. 

"Select  Committee  appointeil  to  eon-  1889,  MS. 

sider  the  state  of  the  law  as  regards  (j)    JJie  Queea    v.   Zabmcbere,   12 

tilander  and  Libel,"  IbBt  in  his  time,  Q,  B.  D.  320  ;  ii3  L.  J.  362. 

criminal  iuformations  were  granted  by  (A)  The  JLing  v.  Mart  aiid  a/wt/ier, 

the  Conrt  of  King's  Bench  regardless  10  East,  94  ;  Bex  v.  WMte,  1  Camp, 

of  the  rank  of  iodividnala;   and  in  3.i9  ;  and  see  7he  Klnffv.Watmaaiiil 

almost  any  case  where  the  applicant  others,  2  T.  B.   199 ;    Tlie   Qaceit  v. 

was  able  to  deoy  npon  oatb  the  truth  W'ukejield,  H.  T.  10  Anne;   Jieg.  v, 

of  the  matter  pablisbed  :  and  that  it  luweim,  I   Q.   B.  486 ;    TAg  i"i«j  v. 

uas  assumed   from   the  fact  of  pco-  Fleet,  1  B.  li  Aid.  379. 

ceeding  by  indiclanent,  instead  of  by  (0  The  Qneeny.  Uolbrookandotliert, 

criminal  information,  that  the  prose*  3  Q.  B.  D.  60 ;  47  L.  J,  35. 
cutor  was  unable  to  deny  the  truth  of 
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Osi?.  ZXXIL      So,  too,   a  rule  nUi  vas  granted  for  a  criminal  information 
Uh«i  impoting  against  one  Spurr,  and  the  publisher  of  "  The  Hull  Eastern 
Corruption  in    Morning  New8,"  for  a  libellous  letter  written  by   Spurr  and 
StipendiuT      published  in  that  newspaper,  imputing  partiality  and  corruption 
'^''''™**'      to  the  stipendiary  magistrate  of  Hall.      On  showing  cause, 
however,  an  ample  apology  was  made  and  the  charge  with- 
drawn ;  and  the  court  said,  that  the  charge  which  had  been 
made  was  one  of  corruption  of  a  very  serious  kind ;  but  it 
being  admitted  now,  that  there  was  no  foundation  for  it,  and 
taking  into  consideration  that  the  defendants  both  express 
their  regret,  and  that  the  relator  does  not  press  the  application 
against  them,  the  rule  might  be  discharged  ;  but  only  upon  the 
condition  that  the  defendants  pay  all  costs  as  between  attorney 
and  client  (Ar). 
Agsinat  Hngii-     And  a  criminal  information  may  be  granted  against  magis- 
^^ptio„  and  t'^'^B  for  acting  corruptly  and  oppressively,  or  from  motives 
opproaaion.       of  resentment  or  partiality,  in  the  eseeution  of  the  duties  ot 
their  ofiSce  {I).    But  the  corrupt,  oppressive,  or  other  miscon- 
duct, mast  be  clearly  shown.    If  the  magistrates  acted  merely 
in  error,  and  from  mistake  only,  an  information  will  not  be 
granted  {m). 
Libels  on  n  Where  the  libel  imputed  to  a  naval  commander  (n)  the  want 

mander^j     of  courage,  knowledge,  resolution,  and  veracity;  to  a  peer  (o), 
Preaident  of  a  that  he  acted  improperly  as  president  of  a  court  martial,  and 
'  that  he  had  been  guilty  of  perjury  ;  the  court  granted  informa- 
tions. 
LibeU  on  a  A  criminal  information   will  also  be  granted,   in  a  proper 

Body,  ciisB,  g^g_  where  the  libel  reflects  on  a  body,  class,  or  sect;  thoogh 
no  individuals  in  particular  be  pointed  out.  As  if  the  libel 
tend  to  raise  tumults  and  disorder  among  the  people,  by 
On  tho  Clergy  exciting  their  hatred  against  a  whole  class  (p).  So  also  a 
criminal  information  was  granted  against  the  proprietor  and 
publisher  of  a  newspaper,  for  publishing  general  reflections 
defamatory  ot  the  clergy  of  a  particular  diocese :  and  this, 
though  no  particular  prosecutor  was  named  ;  and  though  the 
libellous  matter  was  not  negatived  by  affidavit  (5).    And  so 

(i)  Tlie  Queen  y.Sparr  and  another,  (o)  Tlie  King  T.  ThiekiieMie,   HiL  S 

Q,  B.  M.  T.  18r,a,  MS,  Geo.  III. ;  Dig.  Law  Lib.  85,  86. 

(0  Bex  V.   WilUanm,  and  Soma  t.  </0  R.  t.  Ornm,  2  Salk.  224  ;  and 

Darig,   3  Burr.  1317;  Ilex  y.  Ilaan  see   1   Ld.  Bay.  486;    B.   v.  Otbom, 

and  another,  ihid.,\l\%.  Sess.  0.  2fiO;   2   Barnard.   138,  166; 

(m)    7A«    Qitem    v.    Badger    and  Kelynge,  230. 

amaher,  12  L.  J.  {N.  S.)  M.  C.  G6.  iq)  lUr  t.   Williams.   6  B.  &  Aid. 

(n)  Triu.  32  Geo.  II.     7ke  King  v.  505  ;  1  D.  &  Ry.  197  ;  St.  Tr.  1  N.  3. 

Dr.  Smollett.  1291. 
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also  as  to  pablications  defamatory  of  a  religious  sect,  as  by  Chaf.  zxxu. 
imputing  ttiat  the  institution  ia  "  a  brothel  of  prostitution  "  (r). 

Criminal  informations  at  the  suit  of  public  bodies,  upon  the  On  pabiic 
application  of  certain  individuals  presiding  over  them,  have  inatiwtioii*, 
also  been  granted  by  the  court ;  as  in  the  case  of  The  King  v. 
Hector  Campbell,  for  a  libel  on  the  College  of  Physicians  (e) : 
and    the   Governors   of  the  Foundling   Hospital  v.  Bell  aiid 
Decamp,  for  a  libel  upon  that  body  (()• 

Criminal  informations  have  been  granted  for  libels  on  peers,  Libels  od  Ps«n 
and  persons  of  rank  and  dignity,   whose  characters  were  of  ^pk^^"  "' 
8Qcb   public   importance  as  to  require    prompt  vindication :  dignity. 
particularly  in  cases  where  the  libels  were  of  a  very  gross, 
mischievous,  or  provoking  nature.    As  in  the  case  of  the  Duke 
of  Athol(u),  a  criminal  information  was  granted  against  the 
printer  of  a  newspaper  for  a  libel  upon  the  Buke  and  his 
family,    imputing  that  they   were    held    in    such    general 
abhorrence  in  the  Isle  of  Man,  that  if  he  should  succeed  in 
obtaining  the  passing  of  a    certain  bill  then  pending    in 
Parliament,  it  would  occasion  a  public  revolt. 

So  where  the '  libel  imputed  treasonable  designs  to  a 
nobleman,  an  information  was  granted  (x).  So  against  the 
mayor  of  a  town,  for  sending  to  a  nobleman  a  licence  to 
keep  a  public-house  (y).  So  for  representing  a  bishop  as  a 
bankrupt  (^). 

But,  it  has  been  held,  in  a  recent  case,  that  a  peer  is  not 
entitled,  merely  as  a  peer,  to  the  remedy  by  criminal  informa- 
tion for  libel ;  nor  to  "  any  interference  at  the  hands  of  the 
court  which  the  court  would  not  extend  in  favour  of  the  humblest 
subject  of  the  realm  " :  and  that  a  criminal  information  for 
iibel  ought  not  to  be  granted  npon  the  complaint  or  relation  of 
a  private  subject,  unless  the  libel  is  of  so  "  gross  and  notorious 
a  nature,  or  pernicious  example,  as  to  deserve  the  most  public 
animadversion  "  (a). 

Practice    and    Procedure   as  to  Criminal  Informations  for  Motion  for 
Libel. — An  application  for  leave  to  file  a  criminal  information  f^^  ^mfnui 

loforiDiitioa. 

(r)  See  Jt^.  v.  OatkercoU,  2  Lew,  (y)  Mayor  cjf  Northamptoa'i  cane,  1 

C.  C.  237.  Str.  422. 

(.)  K.  B.  HU.  T.  1808.  (r)  Hil.  T.  1812  ;  and  see  The  King 

(0  K.  B.  Trin.  T.   1808  ;   and  see  y.  Say,  T.  T.  1  Geo.  III.  1T6I  ;  Digest 

jRex -v.  Baillie,   M.    T.   18   Geo.  IIL  Law  Lib.  82. 

A.D.  1778.  (a)   Tl<e   Queen   v.  Lahouckere,   12 

(b)  B,  K.,  E.  T.,  30  Geo.  IIL  Q.  B.  D.  32a;  53  L.  J.  3G8  (Uenman, 

(»■)  Doog.  387.  J.,  dimHt'iKiiU). 
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CHip.  XXXit,  for  libel,    nmst    be    by    motion,    made    in  open  court    by 

counsel.    An  applicant  is  not,  by  the  practice  of  the  court, 

permitted  to  apply  in  perBon  (i).    But  the  accused  may  show 

cause   in   person :  though  if  in  gaol  on  another  charge,  he 

cannot  obtain  a  haheas  corpus  to  bring  him  up  in  order  that 

he  may  show  cause  in  person  (c). 

CroiTD  Office         By    the   Crown   Office  Rales,  1906  (rf),  the   motion  for  a 

Bnlee  as  to.      criminal  information  must  be  made  to  a  Divisional  Court,  for 

an  order  nisi .-  and  the  application  must  be  made  within  a 

reasonable  time  after  the  offence  complained  of. 

EecognimaiM        By  Rule  35  (with  the  exception  of  ex  oJHcio  informations, 

toproMcute.     gj^^   j^y   f^^  Attorney- General  on  behalf  of  the  Crown)  no 

criminal   information shall    be    exhibited,    received, 

or  filed  at  the  Crown  OfSce  without  express  order  of  the  King's 
Bench  Division,  in  open  court ;  nor  shall  any  process  be  issued 
upon  any  information  (other  than  an  ex  ojicio  information), 
until  the  person  procuring  such  information  to  be  exhibited, 
shall  have  filed  at  the  Crown  Office  a  recognizance  io  the 
penalty  of  jl50,  effectually  to  prosecute  such  information  and 
to  abide  by  and  observe  such  orders  as  the  court  shall  direct; 
such  recognizance  to  he  entered  into  before  the  King's  Coroner 
and  Attorney,  or  the  master  of  the  Crown  Office,  or  a  justice 
of  the  peace  of  the  county,  borough,  or  place  in  which  the 
cause  may  have  arisen. 

The  Statute  which  prohibits  the  filing  of  any  criminal  infor- 
mation without  the  leave  of  the  court  (e),  does  not  require 
that  any  notice  of  the  motion  be  given  to  the  party  against 
whom  the  application  is  to  be  made.  And  it  has  always  been 
the  practice  of  the  court  to  grant  a  rule  visi  only,  in  the  first 
instance  :  and  no  alteration  is  made  as  to  this  by  the  Crown 
Office  Rules.  The  motion  is  therefore  ex  parte  in  the  first 
instance,  in  all  cases  except  those  in  which  it  is  against  s 
On  appiiwtion  justice  of  the  peace  tor  misconduct  in  his  magisterial  capacity ; 


Holice  of 
HotioD  when 
iiec«sui7. 


against  him  can  be  made,  a  notice  containing  a  distinct  state- 
ment of  the  grievances,  or  acts  of  misconduct  complained  of, 
must  be  served  personally  upon  him,  or  left  at  his  residence, 
with  some  member  of  his  household,  six  days  before  the  time 
named  in  it  for  making  the  application  (/).  And  the  practice 
was  the  same  prior  to  those  Rules  (g).    And  if  the  notice  name 

(J)  1  Chit.  Rep.  602. 
(c)  3  B.  i:  Aid.  67y,  r 
see  3^e  Sing  r,  Abiigi/o-i 
(4)  Rule  37 


if-)  i  i; .-.  Wm.  i:  M.  c.  18,  mpra 

(a)  ;  and 

(J)  C.  0.  R.,  19(«,  r.  36. 

Esp.  T27. 

(jr)   Vide   Htj-  V.   Ueminfj,  a   B. 

Adol.  G«C. 
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a  day  for  the  motion,  which  ie  less  than  six  days  distant,  aach  Cbai-.  xxxii. 
defect  is  not  aided  by  the  party  forbearing  to  move  within  six 
days  (k). 

It  is  also  required,  in  the  case  of  an  application  against  a 
justice  of  the  peace,  for  mieconduct  in  his  magisterial  capacity, 
that  the  applicant  shall  depose,  by  affidavit,  to  his  belief  that 
the  defendant  was  actuated  by  corrupt  motives ;  and  further, 
if  for  an  unjust  conviction,  that  the  person  convicted  is 
innocent  of  the  charge  (t). 

In  general,  the  applicant  for  leave  to  file  a  criminal  informa-  The  Applicant 
tion  must  waive  his  right  of  action  (k),  and  this  is  an  advantage  y!i*Right'of 
which  the  defendant  derives  from  this  mode  of  proceeding ;  for,  Action. 
if  convicted  under  an  indictment,  the  prosecutor  would  still  be 
at  liberty  to  bring  his  action  to  recover  damages.    And  the 
relator  may  be  put  to  his  election  before  an  information  is 
granted ;  after  wliich  it  is  a  matter  of  course  to  stay  proceed- 
ings in  an  action  for  the  same  libel.     Wliere  an  order  niti  for 
a  criminal   information  is  discharged  on  showing  cause,  the 
applicant  may  bring  an  action  for  the  publication  of  the  same 
libel  (Q.    But  after  an  order  nisi  for  a  criminal  information 
has  been  granted,  the  court  will  not  postpone  tbe  showing 
cause  against  such  order  until  a  civil  action  then  pending  in 
the  same  matter  shall  have  been  tried  (m). 

The  court  will  not  exercise  its  high  prerogative  jurisdiction  by  Criminal 
granting  a  criminal  information  if  the  applicant  has  elected  to  ntaa^vi^n 
apply  to  some  other  source  forthesame,or  a  similar  remedy(n).  remeOj  Bought 

The  court  will  not  grant  acriminal  information  for  sending  „  ' 

a  challenge,  if  tbe  relator's  previous  conduct  has  been  so  far  b;  previaiia 
improper  as  to  have  provoked  the  sending  it  (o).  "  "**" 

As  a  general  rule,  the  court  will  not  grunt  a  criminal  informa-  aweml 
tion  in  the  case  of  libel,  unless  there  be  an  exculpatory  affidavit  '^l'"^^}' 
specifically  denying  the  charge  upon  oath  (ji) ;  except  where  for  i'-ite  to 

rile  OrimiDal 

(A)  />  jHirtr  Ffidhuan,  2  A.  &  E.  («)  />  parte ,  4  A.  &  E.  576,  laforniatiaDii. 

127  :  4  Nev.  tc  M,  12«.  note  (a)  |  Beg.  v.  XotliHghamJimrital 

(0  C.  0.  B.  19(W,  r.  37.  ProprUtoi-t,   y   Dowl,    1043  ;  E^.  t. 

(k)  R.  T.  Siiarrom,  2  T.    R.  l'J8  ;  LaamoH,   1  Q.   B.  4M6  ;  Beg.  v.  2Iar- 

Tbe  King  v.  FleUiitg,  2  Kenyon,  388  :  »liall,    4    E.   &    B.  175  ;    Ej-  parte 

bnt  the  court  cannot  compel  an  appll-  PManl  (19ill),  1 7  T.  L.  R  773. 

cant  towaivehia  right  of  actiouuulesa  {••)  Rfj-  v.  Lairieu,  7  A,  4  E,  277; 

they  malie  the  order  absolute  to  Hie  IUj-  v,  llankey,   1  Burr.  316 ;  LoSt, 

tbe  informatioD.  314;  Butt  v.  Jarkjom,  10  Ir.  L.  B.  120 

(0   iVakUj/v.  Caokt and awitlier,  IG  (T.  T.  1MI6)  ;  The  fjiieeii  v,  Kisraan, 

M.  &  W.  822  ;  16  L.  J.  Ei.  225  ;  and  T,  Ir.  C.  L.  11.  171  (Irto.l). 

Ke  Kx ptrte  Jloart,  23  L.  T.  83.  (/i)  Tlif,  King  \.  Mile*,  DougL  271, 

(j»)   Tht    Qifen    V.     Wiilmer    and  284. 
anather,  16  Q.  B.  50. 
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the  party  libelled  ie  abroad  at  a  great  distance  (q) ;  or  vhere 
the  libel  is  one  reflecting  on  a  public  body  of  men  (r).  And 
n  criminal  information  will  not  be  granted  unless  the  cir- 
cumstances are  such  as  to  show  that  the  relator  not  only  bas 
the  object  in  view  of  clearing  his  character  ;  but  that  he  is  also 
a  proper  person  to  be  entrusted  with  it.  And  the  relator  should 
bring  before  the  court  all  the  circumstances,  fully  and  candidly : 
and  the  rule  or  order  will  be  discharged  unless  the  relator  has 
negatived  specifically  the  charge  made  against  him  («).  Where 
it  appeared  that  the  relator  had  suppressed  material  facts  which 
ought  to  have  been  brought  before  the  court,  and  had  mis- 
represented other  facts,  the  court  discharged  the  rule  with 
costs  (()• 

A  person  alive  to  the  vindication  of  hie  character  must  apply 
promptly.  Any  delay  in  making  the  application,  that  is  not 
satisfactorily  accounted  for,  will  be  ground  for  refusal  by  the 
court  of  a  criminal  information  (u) ;  and  it  is  no  safficieut 
excuse  that  the  delay  has  arisen  in  consequence  of  hopes 
having  been  entertained  that  an  amicable  arrangement  would 
be  made  {x). 

On  moving  for  a  rule  for  leave  to  file  a  criminal  information, 
the  application  must  be  accompanied  by  one  or  more  affidavits, 
clearly  and  specifically  stating  the  circumstances  of  the  ca8e(jf), 
and  showing — 

1.  That  the  publication  complained  of  is  libellous. 

2.  Its  application  to  the  relator. 

3.  A  publication  by  the  party  against  whom  the  application 
is  made :  and 

4.  Exculpation,  or  denial  of  the  charge  by  the  relator : 
and,  upon  the  whole,  the  affidavits  must  disclose  a  good  primd 
farie  case  against  the  defendant,  such  as  would  justify  a  grand 
jury  in  finding  a  true  bill:  bearing  in  mind  that  no  additional 
affidavits  may  be  used  without;  the  leave  of  the  court. 

Affidavits  to  be  used  in  applications  on  the  Crown  side  must 
be  intituled,  "  In  the  High  Court  of  Justice,  King's  Bench 
Division  "  (z),  and  must  be  filed  in  the  Crown  Office  Depart- 
ment of  the  Central  Office  of  the  High  Court  of  Justice.  And 
there  must  be  indorsed  on  every  afiidavit  a  note  showing  OD 


(y)  He-r  V.  UanixU  and  aiiofker,  1 
Dong.  387. 

(r)  Bex  V.  milwmt,  5  B.  &  AW. 
595. 

(»)  Reg.  V.  Annger,  28  L.  T.  (X.  S.) 
6S0 ;  12  Cox,  C.  C.  407. 


(0  3  Burr.  1683. 
(»)  Her  T.  Murray,  1  Jur.  37. 
Ir)  Reg.  v.  Bert,  i  Jar.  339. 
(y)  Pridai%x  V.  Arthur,  Lofft,  S93. 
(;)  Crown  Office  Rules  (liKW),  tit, 
<'Affld!ivite,"rr.  6— 11. 
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wboee  behalf  it  is  filed  :  and  do  affidavit  can  be  filed  or  used  ^^^i*-  ^^^H- 

without  such  note,  unless  the  court  or  judge  shall  otherwise 

direct. 

The  affidavits  must  not  he  scandalous  nor  recriminatory.  Scandaioiu  or 
If  they  are  (although  the  court  will  not  always  reject  them  on  ^^"1"*"" 
that  ground)  it  will  notice  the  statements  as  showing  un- 
favourably to  the  relator ;  and  notwithstanding  that  he  states 
a  sufficient  case  for  a  criminal  information,  the  court,  in  the 
exercise  of  its  discretion  on  cause  shown,  will  discharge  the 
rul6(«).  And  where  a  person  who  was  challenged  to  fight  a 
duel,  applied  for  a  criminal  information,  and  in  his  affidavit  in 
support  of  the  application  stated,  "  that  the  defendant  had  been 
dismissed  from  her  Majesty's  service  under  circumstances 
which  would,  in  the  opinion  of  officers  andgentlemen,  disentitle 
him  to  make  any  appeal  to  the  laws  of  honour  in  a  case  where 
no  offence  was  given  " ;  it  was  held,  that  by  casting  such  impu- 
tations  on  the  defendant,  the  applicant  had  shown  that  be  was 
not  a  proper  person  to  be  entrusted  by  the  court  with  a  rule 
for  a  criminal  information  (b). 

On  applying  for  an  Order  nigi  for  a  criminal  information,  the  No  renewed 
applicant  should  take  care  that  he  has  an  affidavit  sufficient  for  be'*m«ie™t^ 
the  purpose  :  for  the  court  will  not  allow  the  application  to  be  0«iot  ««i  h«a 
renewed  npon   amended  affidavits ;  or    affidavits  supplying  ^°" " 
defects  in  those  used  on  a  former  application  (c)  ;  unless  leave 
to  renew    the   motion  was  reserved;  or,   except  under  very 
special  circumstances ;  such  as  where  the  rule  has  been  dis- 
charged on  reading  affidavits  which  afterwards  turned  out  to 
be  based  on  perjury  (d). 

Where  the  libel  is  contained  in  a  newspaper,  the  newspaper  Aa  to  the 
should  be  annexed  to  and  filed  with  the  affidavits  and  marked  J'^t'Jj,'^^'' 
as  an  exhibit ;  and  it  is  essential  that  the  rule,  or  order,  should  the  Order. 
be  drawn  up  on  reading  the  newspaper.     No  rule  or  order  can 
be  discussed  on  documents  to  which  it  does  not  refer  ;  and  the 
defendant  must  be  apprised  of  what  he  has  to  answer,  by  seeing 
it  on  the  files  of  the  court.     The  Order  nisi  must  be  drawn 
up  on  reading  evidence  which  is  sufficient.    Nothing  can  be 
referred  to  upon  the  reading  of  which  the  order  does  not  appeal 
to  be  drawn  ap(e). 
Upon  motions  founded  upon  affidavits,  either  party  may  Rule  m  to 

(a)  ne  King  v.  Biira,  7  A.  t  E.  « ;  Er  parU  WiU'iamt,  f.  Jur.  H33.     AffidsTita. 

ll'S.  (i)  n.  T.  A^  and  Parlhi;  s  A.  & 

(ft)  Jifg.  V,  Daherty.  1  Arn.i  Hodg,  B.  780  ;  1  Nev.  £  Per.  221). 

le.  (f)  Beg.y.Woolmei-,  l2A.tK.42i. 

(0  Jleg.  V.  FroHCfgi,  2  Aclol.  i;  E. 
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In  England. 


Chap.  XXXII.  apply  to  the  court  or  a  judge  for  leave  to  make  additional 
affidavitB,  upon  any  new  matter  arising  out  of  the  affidavits  of 
the  opposite  party ;  but  no  additional  affidavits  may  be  used 
except  such  leave  has  been  first  obtained  {j ). 
ahowiDg  Cause  On  showing  cause  against  the  Order  nisi,  counsel  on  behalf 
^eTnL*!'  ***  ^^^  defendant  may  rely  on  objections  to  the  affidavits  filed 
on  behalf  of  the  relator : — as  for  instance,  that  they  are  not 
dnly  sworn  {g),  that  there  is  no  proof  of  publication  of  the 
libel  by  the  defendant  (h).  That  it  is  not  shown  that  the  libel 
applies  to  the  relator.  That  the  relator  has  already  sought 
his  remedy  elsewhere,  as  by  application  to  the  Lord  Chan- 
cellor ;  by  appeal  to  the  public  press  in  vindication  of  his 
character ;  or  otherwise  applied  for  redress  at  the  hands  of 
some  other  tribunal  (t). 

Non-residence  in  England,  of  an  applicant  for  leave  to  file  a 
criminal  information  for  libel  is  a  cogent  argument  against  the 
application.  And  so,  where  the  applicant  was  a  foreigner,  and 
was  neither  resident  nor  sojourning  in  this  country,  the  court 
refused  the  application  i  but  without  laying  down  any  role 
that  it  would  not,  under  any  circumstances,  give  leave  to  file 
a  criminal  information  on  the  application  of  a  person  so 
situated  {k). 
laformation,  As  to  the  technical  mode  of  framing  a  criminal  information 
leqnuitM  of.  j^^  jjjjgj^  jj^g  ^yjgg  ^  jjg  observed  are  similar  to  those  which 
apply  to  the  framing  of  an  indictment ;  whatever  certainty  is 
required  in  the  one,  is  also  necessary  in  the  other  {I).  The 
very  words  of  the  alleged  libel  must  be  fully  set  forth,  with 
appropriate  innuendoes  where  necessary.  It  will  not  be  suffi- 
cient to  state  the  libellous  matter  by  way  of  recital  (wt). 
Where  Where  several  persons  join    in  one  act ;  as    by  singing 

smreL*^  ^*  libellous  sougs  in  the  streets,  reflecting  on  the  relator  and  hia 
family,  they  may  all  be  joined  in  one  information  (n).  But  a 
joint  information  against  several  cannot  be  founded  on 
distinct  rules  (or  orders)  absolute,  for  informations  against 
each  (o) . 


(/)  Crown  Office  Rules,  190B,  r.  9. 

(j)  Keji  V.  Ipmoick  (jailor),  2  Lord 
Ken.  421  ;  JUr  i.  Cucktiiaiv,  2  Sev. 
&  MaQ.  378. 

(S)  Reg.  T.   Staager,  L.  R.  6  Q.  B. 

CO  Piy.  V.  3Iarihall,  4  E.  i  B.  475. 

(ft)  The   Queen   »,   Zabouc/if:v,   12 

Q.  B.  D.  320  ;  53  L.  J.  3G4  :  and  see 


|>er  Deotntui,  J.,  in  the  Mine.  p.  331 ; 
and  L.  J.  Kep.  369. 

CO  4  Burr.  2o5fi. 

(ki)  3  Salk.  375  ;  1  Show.  837.  Ag 
to  other  polota,  see  the  Crown  OfEce 
Kules.  1906,  an.l  Form  No.  30  therein. 

Cm)  Her  v.  Beajield,  2  Burr.  980. 

C«)  S&e  r.  llendon,  3  Bnrr.  1270. 
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If  the  rule  is  made  absolute  to  file  a  criminal  informatioo,  Cuap.  xxzu. 
before  any  process  can  be  issued  thereon,  the  relator  must  have  socority  tor 
given  security,  by  recognizance,  in  the  sum  of  £50,  to  prosecnte  Coati,  Ac. 
the  same  with  effect,  and  to  abide  by  the  orders  of  the  court  (p). 
The  recognizance  may  be  taken  before  the  clerk  of  the  Crown, 
or  any  justice  of  the  peace  of  any  county,  city,  franchise,  or 
town  corporate,  where  the  cause  of  the  information  arose  {q), 
or  before  the  King's  Coroner  and  Attorney,  or  master  of  the 
Crown  Office  (J). 

After  the  information  is  prepared,  and  filed  in  the  Grown  Appeannoe, 
Office,  and  the  recognizance  of  the  relator  duly  entered  and 
filed  as  aforesaid,  in  accordance  with  the  statute  and  rules 
above  cited,  the  defendant,  upon  notice  thereof,  must  enter, 
or  cause  to  be  entered,  in  a  book  at  the  Crown  Office,  an 
appearance  to  the  information  («). 

Where  an  information  is  filed,  and  the  defendant  is  under 
terms  to  appear  immediately,  and  does  not  enter  an  appear- 
ance, the  prosecutor  may  serve  a  notice  upon  the  defendant  to 
appear  within  five  days,  and  in  default  of  appearance  may 
move  the  court  ex  parte  for  leave  to  enter  an  appearance 
for  him,  or  if  the  notice  was  personally  served,  for  an 
attachment  (,t). 

Every  pleading  other  than  a  plea  of  guilty,  or  not  guilty,  to  Pie«iing  to  the 
an  indictment,  information,  or  inquisition,  must  be  intituled :  "  "™"  """' 
"  In  the  High  Court  of  Justice,  King's  Bench  Division,"  and 
dated  of  the  day  of  the  month  and  the  year  when  the  sam« 
was  pleaded,  and  must  bear  no  otiier  time  or  date.  It  must 
be  written  or  printtid  on  paper,  and  a  copy  must  be  delivered 
to  the  opposite  party,  and  be  filed  at  the  Crown  Office  (u). 

Every  special  plea  or  demurrer  must  be  written  or  printed  SpeaM  pleu 
oa  paper,  and  if  settled  by  counsel,  signed  by  him  ;  aud  if  not ""    «'">"™^ 
BO  settled,  must  be  signed  by  the  solicitor,  or  the  party  if  he 
defends  in  person  (x). 

Similar  ple^  may  be  pleaded  to  a  criminal  information  for 
libel,  to  those  which  may  be  pleaded  to  an  indictment  (^}. 
And  so,  in  addition  to  the  plea  of  "  not  guilty,"  the  defendant 
may  plead  the  truth  of  the  alleged  libel,  in  the  manner  and 
form  allowed  by  the  Libel  Act  1843  (z).     But  whatever  plea  is 


(/.)   FJifcC.  O.  R,  IflOe,  r 

.  3:>. 

"  Ple»Jing8." 

(q-)  4  &  S  Wm.  4;  M.  csp. 

18. 

(.r)  Jbid.,T.  119. 

Cr)  C.  O.K.  mu,  I'.  3S. 

(J)  As  to  which,  ride  inf,-a,  p.  479. 

(^)  C.  0.  R.  lUOG,  r.  72. 

(.-)  6  &  7    Viol.  c.  96.  a.  B,  i«/™. 

(t)  Ibid.,  T.  79. 

pp.  4ti(l,  et  teq. 

<»)  C.    0.    R.    ISOii,    r. 

117, 

tit. 
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Chap.  XXXII.  pleaded,  it  must  be  entered  at  the  Crown  Office,  and  a  copy 

thereof  filed  there. 

Order  to  plead.      An     Order    to    plead,  reply,  rejoin,  join   in    demnrrer   or 

in  error,  or  plead  subsequent  pleadingB,  in  all  prosecutions 

by    way  of   .     .     .     information,  must   be  given,    and  such 

Limit  of  time   order  may  be  drawn  up  and  served  as  well  during  the  sittings 

for  pleading,    ^g  j^  vacation  ;  and  every  such  order  will  expire  as  follows, 

that  is  to  say ;  every  order  to  plead,  in  ten  days  next  after 

service  thereof,  unless  the  time  be  extended  by  order  of  the 

court  or  a  jadge ;  and  every  order  to  reply,  rejoin,  join  in 

demurrer  or  in  error,  or  plead  subseqaent  pleadings  in  eight 

days  next  after  service  thereof ;  unless  the  time  be  extended  as 

aforesaid  (a). 

Extenuon  of        Time  in  which  to  plead  may  be  extended,  on  application  by 

time  to  plead,  summons  to  a  judge  at  chambers,  upon  such  terms  and  for 

such  time,  as  the  judge  in  his  discretion  may  think  fit  {b). 

In  case  no  plea,  replication,  rejoinder,  joinder  in  demurrer, 
or  other  pleading  (except  joinder  in  error  by  the  prosecutor), 
be  entered  within  the  time  limited;  judgment,  as  for  want 
of  sneh  pleading,  may  be  entered  at  the  opening  of  the  office 
on  the  next  following  morning  after  the  expiration  of  the  time 
limited ;  upon  filing  an  affidavit  of  service  of  the  order  to 
plead,  reply,  &c.,  as  the  case  may  he ;  unless  an  order  of  the 
court,  or  a  judge,  extending  such  time  has  been  obtained  and 
served;  in  which  case  judgment  will  not  be  signed  until 
the  day  after  the  expiration  of  the  time  granted  by  such 
order  (c). 

In  some  cases  it  may  be  advisable  that  a  defendant  should 
elect  to  suffer  judgment  by  default ;  as  for  instance,  where  he 
has  no  substantial  defence  to  the  information  ;  or  where  there 
is  no  probability  of  his  acquittal :  for  by  so  electing,  he  avoids 
the  expenses  attending  a  trial,  and  such  a  course  may  operate 
in  mitigation  of  punishment  on  his  being  brought  np  to  receive 


Froiecu  tor's 

Casta  on 
Criminal 
iDfomatioDK 


JadgmcDt  on 
default  of 
pludiDg. 


As  to  costs  u'  matters  rdating  to  criminal  informations  for 
libel. 

The  statute  of  4  &  5  Wm.  &,  M.  c.  18,  though  containing 
provision  for  defendant's  costs  on  acquittal,  and  under  certain 
other  circumstances ;  gives  no  power  to  award  costs  to  the 
jirosecutor  in  a  proceeding  by  criminal  information.  And 
where  the  case  is,  at  the  request  of  the  prosecutor,  tried  before 
(*)  Ibid.,  t.  122. 
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s  special  jury,  the  jadge  hsB  no  power  to  certify  so  as  to  give  Chap,  xxxii. 

the  prosecutor  the  costs  of  such  special  ]'nrj(d)-    But  ander  Cosis  umier 

the  Libel  Act,  1843  (c)  ;  if  upon  a  special  plea  of  justification  t""® ''''»'  ^~^- 

to  a  criminal  information  for  libel,  the  issue  be  found  for  the 

prosecutor,  he  shall  be  entitled  to  recover  from  the  defendant 

the  costs  he  has  sustained  by  reason  of  such  plea ;  such  costs 

so  to  be  recovered,  to  be  taxed  by  the  proper  officer  of  the 

court  before  which  the  information  is  tried.    The  costs  so 

taxed  may  be  recovered  by  action  at  law  (/).    But  the  statute 

applies  only  to  costs  sustained  by  reason  of  the  defendant's 

special  plea,  which  do  not  therefore  include  the  general  costs 

of  the  prosecution,  nor  those  relating  to  the  motion  for,  and 

argument  of,  the  order  for  leave  to  file  the    information. 

And,  if  there  be  no  special  plea  of  justification,  then  it  appears 

that  although  the  defendant  be  found  guilty,  or  plead  guilty, 

there  is  no  authority  under  the  Act  to  compel  him  to  pay  the 

costs  of  the  prosecution. 

It  appears,  however,  that  if  the  court  on  passing  sentence^  Part  nf  tiie 
impose  a  fine  on  the  defendant,  the  prosecutor  is  entitled,  ^a^^ap^L 
under  a  writ  of  privy  seal,  to  one-third  part  of  the  fine,  towards  towards  proae- 
his  coats ;  if  they  amount  to  so  much  ;  and  if  not  sufficient,  he  ^"  "  '"^^' 
may  memorialize  the  Lords  of  the  Treasury  to  be  allowed  a 
further  part  of  such  fine  towards  the  costs  {g).     The  allocatur 
must  be  certified  by  the  King's  Coroner  and  Attorney:  upon 
which  the  further  allocatur  of  the  judges  must  afterwards  he 
obtained. 

When  an  information  is  filed  by  leave  of  the  court,  it  is  DeCendant's 
lirovided  by  statute  4  &  5  Wm.  &  M.  c.  18,  s.  2,  that  where  the  p^^;,^ 
defendant  is  acquitted,  or  if  a  nolle  prosequi   be  entered  the  by  CrimiDil 
court  shall  be  authorised  to  award  costs  to  the  defendant,  unless  "  '"■'°"""'- 
the  jud^e  shall  at  the  trial,  in  open  court,  certify  upon  the 
record  that  there  was  no  reasonable  cause  for  exhibiting  the 
information.    But  it  has  been  held  to  be  compulsory  on  the 
court  to  grant  costs  to  the  defendant  in  case  of  bis  acquittal, 
no  certificate  having  been  granted  (h). 

Where  a  rule  nisi  has  been  obtained  for  a  criminal  informa-  Costs,  where 
tion,  and  upon  showing  cause  the  rule  is  discharged,  it  lias  Jj,'^"Jj'^^ 
been  the  practice  that  the  party  at  whose  instance  the  motion  sbowiog  onse. 

(if)  IJie  King  y,  Aiingdun,   1  Esp.  this  applies  tn  prosecuiore  of  indict- 

2!<i.  ments  for   libel  a9  well  m  criminal 

(e)  6  t  7  Vict.  c.  96,  8.  9.  iDformations. 

{/)  See  RichaTdtoH   v.    Wilh.   42  (A)  B.    v.   HawZ/flH.  2   Str.  1131  ; 

L.J.  Ex.  I5aDd6S.  Digest  Law  Lib,9S. 

(j)  Vide  Corner's  Cr.  Pr.  12(1  :  m.il 
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Chap.  XXXII.  ^aB  made,  should  pay  the  costs  (i).  Bat  this  has  been  held 
to  be  discretionary  with  the  court  (A:)..  Where  an  appUcation 
for  ail  informatioD  against  a  justice  of  the  peace  proved  to  be 
frivolous,  the  attorney,  as  well  as  the  appUcont,  was  ordered  to 
pay  the  costs  (l). 

But  the  court  will  not  award  costs  to  be  paid  by  the  attorney 
prosecuting  a  rule  for  a  criminal  information,  where  no  cir- 
cumstance appears  making  him  personally  a  party  to  such 
rule ;  although  bis  conduct  may  have  been  such  that  the  court 
would  otherwise  have  entertained  such  an  application  against 
him  (m). 
DefeadftDt's         If  the  prosecutor  on  any  informntioo,  not  ex  officio,  does  not 
defim?t'hT       proceed  to  trial  within  a  year  after  issue  joined,  or  if  he  causes 
pTDMcuMr.       a  nolle  prosequi  to  be  entered,  or  it  the  defendant  be  acquitted 
(unless  the  judge  at  the  time  of  trial  certifies  that  there  was 
reasonable  cause  for  the  intorination) ,  the  court,  on  motion  for 
the  same,  may  award  the  defendant  bis  costs  to  the  amount 
of  the  recognizance  entered  into  by  the  prosecutor  on  filing  the 
information  (n). 
DefenJant'i  If   OD   any  Indictment  in  the  King's  Bench    Division,  or 

amuittoU  information  by  a  private  prosecutor,  for  the  publication  of  any 
defamatory  libel,  judgment  shall  be  given  for  the  defendant,  he 
shall  be  entitled  to  recover  from  the  prosecutor  the  costs  sus- 
tained by  the  said  defendant  by  reason  of  such  indictment  or 
information  ;  and  upon  a  special  plea  of  justification  to  such 
indictment  or  information,  if  the  issue  be  found  for  the  prose- 
cutor, be  shuU  be  entitled  to  recover  from  the  defendant  the 
costs  sustained  by  the  prosecutor  by  reason  of  such  plea  (o). 
Defeoiiaiii'B  If,  on  the  trial  of  a  criminal  information  for  libel,  the 
'  defendant  be  found  "  Not  Quilts/,"  he  will  be  entitled  to  costs 
under  the  Libel  Act,  184S,  though  he  has  not  pleaded  the 
special  plea  allowed  by  section  6  of  that  statute ;  and  the  judge 
has  no  power  to  certify  to  deprive  him  of  costs  ;  the  provisions 
of  the  statute  4  &  5  Wm.  &  M.  c.  18,  s.  2,  as  to  this,  being 
superseded  by  the  later  Act  [p). 

And  in  case  the  relator  shall  not  within  three  months  after 
the  costs  are  taxed,  and  demand  made  thereof,  pay  the  same. 


fpecial  plea. 


CO  See  Kel.  61,  pi.  8  ;  1  Doug.  3H  ;      aiMikm;  7  A.  &  E 


1  Burr.  M3;  2  Burr.  787,  1162. 

(A)  Vide  'Uie  Queen  v.  UpKrr  and 
amiTlier,  titpra,  p.  450. 

(0  H.  V.  Fifldliig,  2  Barr.  65*  ;  2 
Ld.  Kenjon,  38(i. 

(m)   The    Queen     v.    Thaiiia*   and 


(«)  C.  0.  B.  1W6,  r, 
)  k.  5  Wm.  &  M.  c.  18,  e.  2 ;  also  Tie 
'J«een  T.  SariU,  18  Q.  B.  703. 

(w)  C.  O.  R-llKW,  r.39. 

( jj)  The  Queen  v.  Latimer,  infra. 
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then  the  defendant  shall  have  the  benefit  of  the  said  recogni-  ^air.  XXXii. 
zance  to  compel  them  thereunto  (i^).  And  where,  on  the  trial 
of  an  information  for  libel,  the  jury  found  a  verdict  for  the 
defendant,  bat  the  judge  certified  that  there  was  reasonable 
cause  for  exhibiting  the  information ;  the  defendant  afterwards 
obtained  a  eide-bar  rule  for  costs  under  the  Libel  Act  (r) :  and 
it  was  held,  that  the  defendant  was  entitled  to  costs  under  that 
act :  and  that,  although  by  the  former  statute  the  judge  was 
empowered  to  certify  so  as  to  deprive  him  of  costs,  no  such 
power  was  given  by  the  latter  enactment  (s). 

The  costs  of  showing  cause  against  an  order  nisi  for  the  c*'^'*  of 
filing  of  a  criminal  information  for  libel  may  be  recovered  of  lu^'^u"^' 
the  prosecutor  under  the  above  section  of  the  Libel  Act,  1843,  ^iefendaot 
by  a  defendant  who  is  found  "  Not  Guilty,"  on  the  trial  ofNotaniUj. 
the  information  (t).    And  no  appeal  hes  against  an  order  of 
the  King's  Bench  Division,  upholding  the  Master's  allowance 
of  such  costs  on  taxation  (u). 

The  Libel  Act,  1843,  (s.  8,)  as  to  costs,  does  not  apply  to 
informations  filed  ex  officio  by  the  Attorney-General ;  bat  only 
to  those  filed  by  order  of  the  court,  on  the  relation  of  a  private 
prosecutor,  and  to  indictments  for  libel  (x).  And  where  the 
information  purported  to  be  filed  by  the  Queen's  Coroner, 
without  stating  "at  the  instance  of  A.  B.,"  &c.,  the  Coart 
of  Queen's  Bench  in  Ireland  refused  after  verdict  of  "  Not 
Gnilty,"  to  alter  or  amend  the  information  by  inserting 
the  name  of  the  private  prosecutor;  but  held,  that  the 
defendant  was  entitled  to  tax  his  costs  against  soch  private 
prosecutor  notwithstanding  ()/). 


(})  t  *  5  Wm.  &  M.  c.  18,  B.  2. 

(r)  6  &  7  Vict.  c.  96,  B.  S. 

CO  ne  Queen  v,  Latimer,  15  Q.  B. 
1080;  20L.  J.  129. 

(0  Ihe  Queen  r.  Sleel  and  othert,  1 
Q.  B.  D.  i82  ;  45  L.  J.  391.  It  haa 
been  held  bj  the  Court  of  Qoeen's 
Bench  in  Ire1an<1,  that  n  defendant, 
under  auch  circumstances,  is  only 
entitled  to  the  coats  incurred  aabse- 
quenlly  to  the  filing  of  the  informs. 


tion ;  Reg.  v.  CarrndU/i,  12  Ir.  L.  R. 
230.  But  this  decision  was  not  fol- 
lowed bj  the  judges  of  the  (J.  B,  D.  in 
England. 

(«)  Jtul.,  2  Q.  H.  D.  27  :  46  L.  J. 
M.  C.  1. 

(*)  See  The  Queen  v.  Daffy,  9  Ir. 
L.  S.  32». 

Cj-)  Reg.  V.  CurtwUtk,  11   Ir.  L.  K. 
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PROCEKDINGS  BY  INDICTMENT  J    AND  SUMMAKY 
JURISDICTION  OP  JUSTICES  AS  TO  UBEL8. 


Prtlim 


■try  procedure  prior  to  lad'iet' 


Ordfr  of  Jvdge  rrqu'irfd  for  protecv- 
lioH  of  Xewtpaper  proprietor,  ^c. 

Suaimary  Juriedirtioit  at  to  trivial 
lihelt  in  XetBtpaper*. 

jHi-itdiflioa  ofJuttieet  to  require  ture- 
ties  for  good  bekatiosr, 

Juriididion  of  Jftieet  te  iuue  war- 
rant ofanrti  in  libel. 

Sei;iire  of  Vihellavl  papert. 

LiMt  indictable  at  Common  Law. 

When  a  libel  may  be  indictable,  thaugh 
not  actionable. 

Lihelt  indictable  by  ttatute. 

Acceuorici  to  the  publication  of  a  libel. 


LibeU  OK  a  elate  or  body. 

Conditions  under   ichicA    iitdietmfnlt 

for  libel  may  be  preferred. 
Made  of  framing  irtdiclnuntforiad. 
Statement  of  the  defamatory  matter. 
iHRiieHdoet,  irhen  neeentary. 
When  the  intention  of  the  j»ihlieati^» 

ehould  be  alleged. 
O^ecliont  to   indietBtefi,   toheH,  aai 

hoio  to  be  taien, 
Croion  Office  R«let  a»  to  pleading*. 
Statutory  plea  of  truth, whenarailaile 

at  a  jiutijieation  to  indictment, 
yfanner  of  pleading  tie  ttatittory  plea. 
7rK(ft  no  juttifieation,  \chen. 


be  preferred. 


CH4PTSR         Preliminary  Proceedings. — It  will  now  be  neceesar;  to  state 

XXXlll,      jjjg  conditions   under   which   Indictments   for  libel  may  be 

Conditione      preferred.    It  will  be  seen,  that  with  one  or  two  exceptions 

iDdi^eota     only,  no  such  indictment  can  now  be  preferred,  unless  there 

^  '''f 'rw^    '^^^  ^^®"  *  preliminary  investigation  of  the  charge  before  a 

justice  of  the  peace,  or  a  committal  for  trial  of  the  person 

charged. 

By  the  4  &  6  "Wm.  IV.  c.  36  (a),  s.  13,  no  bill  of  indictment 
for  any  misdemeanour  (other  than  perjury  or  subornation  of 
perjury)  which  can  or  may  be  presented  to  the  grand  jury  at 
any  sessions  of  the  peace  for  the  city  of  Westminster  and 
borough  of  Southwark,  and  counties  of  Middlesex,  Essex, 
Kent,  and  Surrey,  respectively,  in  which  such  misdemeanour 
was  committed,  shall  be  presented  to  the  grand  jury  to  be  som- 
moned  under  the  authority  of  this  Act,  nnless  the  prosecutor, 
or  other  person  presenting  such  indictment,  shall  have  been 
bound  by  recognizance  to  prosecute  or  give  evidence ;  or 
unless  the  accused  shall  have  been  committed  to  or  detained 
in  custody,  or  bound  by  recognizance  to  appear  at  the  said 
sessions.     It  was  formerly  held  that,  notwithstanding  this 


(u)  An  Act  for  efltabliahing  a  cou 
the  UctrojioliB  and  paiiis  adjoiniag. 


for  the  trial  of  ofleuces  committed  ii 
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section,  it  was  not  necesBary  for  the  purpose  of  giving  juris-     Chimm 

diction  at  the  Central  Oriminal  Court,  in  a  prosecution  for       

libel,  that  the  prosecutor  should  have  entered  into  recognizance 
to  prosecute :  or  that  the  defendant  should  have  been  in 
custody  or  been  bound  over  to  appear  (6).  And  the  Act  for 
preventing  vexatious  indictments  for  certain  misdemeanours, 
did  not  include  the  offence  of  libel  within  its  provisions  (c). 

But,  by  the  Newspaper  Libel  and  Registration  Act,  1881  (d),  Ventions 


visions  of  the  Act  of  22  &,  28  Yict.  c.  17,  intituled  "  An  Act  to 
prevent  vexatious  indictments  for  certain  misdemeanours." 

It  will  be  observed,  that  the  section  applies  to  all  libels, 
whether  published  in  a  newspaper  or  otherwise.  But  the 
previous  sections  are  restricted  to  libels  published  by  certain 
persons,  in  newspapers. 

Prior  to  the  Act  of  1881,  an  indictment  for  a  libel  might 
always  be  preferred  at  assizes,  and  courts  of  oyer  and  terminer, 
notwithstanding  that  there  bad  been  no  previous  investi^ration 
of  the  charge  before  a  justice  of  the  peace ;  or,  having  been 
such,  the  magistrate  refused  to  send  the  case  for  trial,  or  to 
bind  any  person  by  recognizances  to  prosecute ;  as  libel  was  not 
included  in  the  offences  named  in  the  Vexatious  Indictments 
Act.  But  now,  an  indictment  for  the  publication  of  a  libel 
cannot  be  preferred  unless  there  has  been  a  preliminary 
investigation  of  the  charge  before  a  magistrate  or  justice  of 
the  peace,  and  the  prosecutor  or  other  person  bound  by  recog- 
nizance to  prosecute  or  to  give  evidence ;  or  unless  tbe  accused 
has  been  committed,  or  bound  by  recognizance  to  appear  to 
answer  to  an  indictment  for  tbe  offence  ;  or  unless  the  indict- 
ment be  preferred  by  direction,  in  writing,  of  a  judge  of  a 
superior  court,  or  of  tbe  Attorney  or  Solicitor-General  {e). 

"UTiere  a  person  is  charged  with  tbe  offence  of  publiabing  a  Preliminarj 
libel,  if    after  tbe  evidence  is  given  the  same  is  not,  in  the  befo>«  J^isticea 
opinion  of  the  justice  or  justices,  sufficient  to  put  the  accused  p"™  "  Indict- 
upon  his  trial,  he  must  be  discharged ;  but  if  in  the  opinion  of 
the  justice  or  justices  such  evidence  is  sufficient,  or  raises  a 
strong  or  probable  presumption  of  guilt,  then  such  justice  or 
justices  must,  instead  of  committing  the  accused  to  prison. 


(i)  Hi/.  V.  Gregory,  7  Q.  B,  274 ;  («)  See  the  Vexations  Indictmenls 

14  L.  J.  M.  C,  82.  Act,  32  k  23  Viol.  c.  17,  made  a|,pli- 

(f)  22  &  23  Vict.  cap.  17.  cable  to  libel  by  44  &  45  Viot.  c.  60, 

(rf)  44  i  45  Vict.  c.  60,  s.  6.  s.  (i. 
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thflj  decline 
jarudictian. 


YYvm"     ft^iQ't  ^'™  to  ''sil  or  bind  him  over  by  recognizance,  to  sur- 

'      render  and  take  bis  trial  for  the  offence  charged.     And  this 

applies  to  all  charges  of  libel,  whether  defamatory,  obscene, 
or  seditiouB.  And  where  parties  are  apprehended  and  charged 
before  justices  with  using  seditious  language ;  they  may  be 
required  to  find  bail  for  their  appearance  to  take  their  trial  for 
the  offence,  and  to  be  of  good  behaviour  in  the  meantime :  and 
jiuticw  mutt  justices  cannot  refuse  to  accept  responsible  bail ;  and  will  not 
si^o'w!''^™  ''^  juHtified  in  any  unreasonable  detention  of  the  accused  in 
prison.  And  where  justices  act  oppressively,  and  refuse  to 
accept  substantial  bail,  they  will  be  liable  to  prosecution  by 
indictment,  or  by  criminal  information  (/). 

Although  magistrates  have  a  discretionary  jurisdiction  aa  to 
issuing  a  summons  after  bearing  the  complaint,  such  discretion 
is  a  judicial  discretion,  and  must  be  exercised  in  a  legal  and 
proper  manner,  upon  the  facts  appearing  in  evidence  before 
them ;  and  not  upon  any  eitraneous  matter  apai-t  from  the 
evidence  (fj).  If,  on  a  preliminary  investigation  before  a 
magistrate,  the  matter  charged  as  libellous  appears  to  the 
magistrate  to  be  of  a  grossly  defamatory  nature,  or  such  as 
has  a  tendency  to  provoke  a  breach  of  the  peace ;  then,  if  a 
pi-imd  facie  cose  of  publication  be  made  out,  it  is  the  duty  of 
the  magistrate,  after  hearing  the  evidence,  either  to  hold  the 
accused  to  bail,  or  to  bind  him  hy  recognizance  to  appear  to 
answer  to  an  indictment  for  the  offence ;  for  a  person  who  has 
been  libelled  is  entitled  to  such  protection  as  the  law  affords, 
and  the  magistrate  has  no  right  to  decline  jurisdiction  by 
refusing  to  commit,  on  the  ground  that  the  prosecutor  has  bis 
remedy  by  action  at  law,  or  that  the  matter  is  more  fitting 
for  a  civil  tribunal  than  for  the  exercise  of  criminal  juris- 
diction ;  and  the  magistrate,  in  such  case,  may  be  compelled 
by  mandamus,  to  bear  and  determine  the  case.  But  it  is  only 
where  the  magistrate  declines  to  exercise  the  jurisdiction 
with  which  he  is  invested,  that  the  court  will  interfere  by 


Proc«ediDg  By  section  2  of  the  Vexatious  Indictments  Act  (k)  (now  made 

re'fu^^w^j  aPP'i*=»l>lfi  *■"  ^^^  offence  of  libel)  (i),  where  any  charge  or 

for  trial. 


(/)  See  Tlie  Qur^it  v.  Badger  and 
amithei;  12  L.  J.  (N.  S.)  M.  C.  66. 

(j)  Vidn  The  Quern  v.  AdammH  and 
other'  CJuBticee,  &c.),  45  L.  J.  M.  C,  16. 

(A)  22  k  33  Vict.  c.  17. 

(i)  H    It   4E  Vict.  C.   CO,  s.   0.     It 


should  be  observed  that  this  seciioi  of 
the  "  Newspaper  I-ibcl  and  Registii- 
tion  Act,  1S81,"  applies  t«  all  libeK 
whether  pnblishcd  in  a  ncwEjjapti* 
or  othenrtse.  The  other  sections  of 
that  Act  apply  exclusively  lo  libeU 
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any  person  has  committed  any  of  the  offfinces  therein  men-        

tioned  (libel  now  included)  within  the  jurisdiction  of  such  justice, 
and  Buch  juBtice  Bhall  refase  to  commit  or  to  bail  the  person 
charged  with  such  offence  to  be  tried  for  the  Bame ;  then  in 
case  the  prosecutor  shall  desire  to  prefer  an  indictment 
respecting  the  said  offence,  the  said  justice  is  required  to  take 
the  recognizance  of  such  prosecutor  to  prosecute  the  said 
charge  or  complaint,  and  to  transmit  such  recognizance, 
information,  and  depositions,  if  any,  to  the  court  in  which 
Buch  indictment  ought  to  be  preferred  ;  in  the  same  manner 
as  such  justice  would  have  done  in  case  he  had  committed  the 
person  charged  to  be  tried  for  such  offence. 

A  married  woman  cannot  prosecute  her  husband  for  the  Hniband  and 
pnblication  of  a  personal  libel  upon  her.  And  the  12th  "■*'' 
section  of  the  Married  Women's  Property  Act,  1882,  giving  a 
-woman  the  same  remedies  and  redress  by  way  of  criminal  pro- 
ceedings for  the  protection  and  security  of  her  own  separate 
property  as  if  she  were  a  feme  sole,  does  not  enable  a  woman 
to  take  criminal  proceedings  against  her  husband  for  a  personal 
libel  upon  her  (ft). 

By  the  Law  of  Libel  Amendment  Act,  1888  (I),  no  criminal  Order  o(  Jndje 
prosecution  can  now  he  commenced  against  any  proprietor,  ^J^ntion'of 
publisher,  editor,  or  any  person  responsible  for  the  pnblication  Newspaper 
of    a   newspaper  for  any  libel   published   therein,    without  ' 

the  Order  of  a  judge  at  Chambers  being  first  had  and 
obtained  (m). 

Such  application  must  be  made  on  notice  to  the  person 
accused,  who  is  thereby  to  have  an  opportunity  of  being  heard 
against  such  application  (n). 

The  object  of  the  enactment  is  to  prevent  frivolous  and 
vexatious  prosecutions  for  libel,  against  the  proprietors  and 
others  responsible  for  the  publication  of  newspapers.  It  does 
not  apply  to  the  procedure  by  criminal  information  for  libel, 

published  by  the  proprietor  and  others  quired  the  fiat   o(   the    Director  of 

responsible  for  the  publication  of  the  Public  Proeecutioiis   in   England,   or 

newspaper.  H.M.  Attomey-Oeneral  in  IreUnd,  to 

(A)   7Ab  Qvfen  v.  27ie  Lord  Mat/of  be  obtained  before  any  Buch  prosecu- 

ofLondett,  16  Q.  B,  D.  772  ;  55  L.  J.  tion  could  be  commenced.    The  new 

U.  C.  118.  statute  has  anbetituted  for  such  fiat, 

{t)  61  t  52  Vict.  c.  64,  8.  8.  an  "  Order  of  a  Judge  at  ChamberE," 

(m)  This  ptatuta   lepeald   the   3rd  as  above  stated. 

section  of  the  "  Newspaper  Libel  and  (»)  CI  k.  62  Vict.  c.  64,  s.  8. 
Begistration   Act,   1881,"    which    to- 
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whether  the  intormatioQ  be  filed  ex  officio  b;  the  Attomey- 
Geaeral,  or  by  the  Queen's  coroner  and  attorney  by  leave  of  tbe 
coart.  Nor  to  indictments  for  libel  preferred  by  the  direction, 
or  with  the  consent  in  writing,  of  a  judge  of  the  Supreme 
Court  (o).  But  it  applies  to  proceedings  in  courts  of  summary 
jurisdiction,  against  any  proprietor,  publisher,  editor,  or 
person  responsible  for  the  publication  of  a  newspaper,  for  any 
libel  published  in  such  newspaper.  And  accordingly,  before 
a  magistrate  is  justified  in  issuing  a  summons,  or  in  allowing 
a  charge  of  libel  to  be  preferred  agtiinst  any  such  persoa,  it 
is  his  duty  to  require  the  production  of  a  judge's  order,  in 
accordance  with  the  statute  above  mentioned.  But  in  caees 
not  falling  within  the  terms  of  the  statute,  no  such  order  can 
be  required. 

The  granting  of  the  order  is  discretionary  with  the  judge  at 
Chambers.  Under  the  repealed  section,  it  was  held,  that  . 
where  the  Director  of  Public  Prosecutions  in  England  had 
refused  to  grant  his  fiat,  for  a  criminal  prosecution  against  the 
proprietor  or  publisher  of  a  newspaper  for  a  libel  published 
therein,  the  High  Court  of  Justice  had  no  power  to  interfere 
by  mandamus  or  otherwise  to  compel  him  to  issue  his  fiat(;)). 
And  no  appeal  will  lie  from  an  Order  made  by  a  judge 
at  Chambers  under  s.  8  of  the  statute  (51  &  52  Vict, 
c  64)  (g). 

The  word  "  proprietor "  means  and  includes  as  well  the 
sole  proprietor  of  any  newspaper,  as  also  in  the  case  of  a 
divided  proprietorship,  the  persons  who,  as  partners  or  other- 
wise, represent  and  are  responsible  for  any  share  or  interest 
in  the  newspaper,  as  between  themselves  and  the  persons  in 
like  manner  representing  or  responsible  for  the  other  shares 
or  interests  therein ;  and  no  other  person  (i-). 

It  seems  doubtful,  however,  if  a  prosecution  for  libel  could 
be  sustained  against  the  signatories  to  the  articles  of  associa- 
tion of  a  newspaper  company :  at  all  events  not  unless  it  is 
proved  that  they  knew  of,  or  authorised,  the  publication  of  the 
Hbel  (»). 


(0)  l%e  Queen  v.  Yate$,  11  Q.  B.  D. 
TS3;  62L.J.T78;  affirmed  on  appeal, 
14  Q.  B.  D.  648;  54  L.  J.  S58. 

(ji)  Ei!  parte  I/ubert  ^  Co.,  15 
Coi,  C.  C.  166,  pet  Pollock,  B.,  and 
Maniet?,  J. 

(?)  Ex  parte  Fulbrook   [1892],   1 


Q.  B.  S6 ;  61  L.  J.  M.  C.  91. 

(r)  44  &  45  Vict.  c.  60,  a.  1. 

(«)  Vide  lUg.  V,  AUiton  andM^rt, 
16  Coi,  C.  C.  669  ;  69  L.  T.  933  ;  S.  C- 
nom.  Beg.  v.  Judd  and  Meri,  37 
W.  K.  143. 
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It  has  been  held,  that  b.  S  (now  repealed)  ol  the  News-     y^™f 

paper  Libel  and  Begistration  Act,  1881,  did  not  authorize  the       

granting  of  a  fiat  against  the  printer  at  a  newspaper:  nor  jP"'"*""^ 
against  the  directors  of  a  general  printing  company,  who  fiat  aguoet. 
printed  the  newspaper  containing  the  libel  (t)- 

As  to  the  reception  of  evidence  of  the  truth  of  the  libellous  ErideoM  as  to 
matter,  on  a  preliminary  investigation  before  a  magistrate ;  i^i'^i,^^ 
by  a  technical  constraetion  of  the  4th  and  5th  sections  ol  the  committal  by 
Libel  Act,  1843  (it),  such  evidence  waa  receivable  when  the  "  """■ 
charge  was  preferred  under  the  4th  section  of  that  Act,  but 
not  when  under  the  5th.  And  so,  where  the  charge  was  pre- 
ferred under  the  5th  section,  for  "  maliciously  publishing  a 
defamatory  libel "  ;  it  waa  held,  that  the  committing  magistrate 
had  no  jurisdiccion  to  receive  evidence  to  prove  the  truth  of 
the  alleged  libel,  either  by  cross-examination  of  the  com- 
plainant's witnesses,  or  by  the  testimony  of  witnesses  called 
on  behalf  of  the  accused;  and  this,  notwithstanding  that, 
although  the  defendant  was  only  charged  under  the  5th  section, 
he  might  be  indicted  under  the  4th ;  for,  it  was  said,  the  truth 
was  not  in  issue  before  the  magistrate,  on  a  charge  under  the 
5th  section,  and  a  defence  founded  upon  the  truth  of  the 
alleged  libel,  was  available  only  at  the  trial,  on  a  plea  framed 
nnder  the  6th  section  of  the  statute  {x).  And  where,  on  the 
trial  of  an  indictment  for  perjury,  founded  upon  evidence 
received  on  behalf  of  the  defendant,  on  the  hearing  before 
justices,  as  to  the  truth  of  an  alleged  libel ;  it  was  ruled  that, 
the  charge  having  been  preferred  under  the  5th  section  of  the 
Act,  the  justices  had  no  jurisdiction  to  receive  such  evidence ; 
consequently  a  charge  of  perjury  founded  upon  it  could  not  bo 
supported  (y).  But  where  the  charge  was  under  the  4th 
section  of  the  same  statute,  for  "maliciously  publishing  a 
defamatory  libel,  knowing  the  tame  to  be  false,"  evidence  on 
behalf  of  the  defendant  as  to  the  truth  of  the  alleged  libel  was 
held  to  be  admissible  on  the  preliminary  investigation  before 
(be  magistrate  (^). 

This  anomalous  construction  of  the  statute  baa  now  been 
removed  to  a  certain  extent,  by  a  clause  in  the  Newspaper 

(0  ^M.  1089  ;  10  Cox,  C.  C,  356,  per  Montagu 

(u)  6  &  7  Tict.  c.  96.  Smith,  J.,  after  cooaulting  Mellor.  J, 
(*>  ft*  e««B  Y.  Oirdtit,  a  Q,  B.  D.  (i)  E^  parte  Ellimit  v.  lit*  Lord 

1  ;  19  L.  J.  M.  C.  I  ;  Beg.  v.  Flmoeri,  JUayor  of  London,   Q.   B.    Mich.   T. 

4i  J.  P.  377.  1868.  MS. 
(y)  Seg.  t.    Towwend,  1  F.  &   P. 
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xxxifr     ^^^^  ^'^^  Registration  Act,  1661  (a).    By  which  it  is  enacted 

'     that,  a  court  of  summary  jurisdiction,  upon  the  bearir^  of  a 

ETidonce  now  chaj-ge  against  the  proprietor,  pubhsher,  or  editor  or  any 

to  truth  af      person  responsible  for  the  publication  of  a  newspaper,  for  a 

bsM'fit'"^-'     ''''^'  published  therein,  may  receive  evidence  as  to  the  pabli- 

cation  being  for  the  public  benefit;  and  as  to  the  matters 

charged  in  the  libel  being  true ;  and  as  to  the  report  being 

fair  and  accurate,  and  published  without  malice;  and  as  to 

any  matter  which  under  this  or  any  other  Act,  or  otherwise, 

might  be  given  in  evidence  by  way  of  defence,  by  the  person 

charged,  on  hia  trial  on  indictment;    and   the  conrt,   if  of 

opinion,  after  hearing  such  evidence,  that  there  is  a  strong  or 

probable  preaumption  that  the  jury  on  the  trial  would  acquit 

the  person  charged,  may  dismiss  the  case. 

But  onij  in         But  this  sectioD,  it  will  be  seen,  only  applies  to  the  case  of 

certain  cases.    ^  proprietor,  publisher,  or  editor,  or  person  responsible  for  the 

publication  of  the  newspaper  containing  the  libel :  and  would 

not,  therefore,  apply  to  any  libel  published  otherwise  than  in 

a  newspaper :  nor,  as  it  appears,  to  the  writer  or  person  who 

sent  the  libel  to  the  newspaper  for  publication,  such  writer 

not  being  either  proprietor,  publisher,  or  editor,  or   person 

responsible  for  the  publication  of  the  newspaper.    The  cases 

of  The  Queen  v.  Garden,  The  Queen  v.  Townsend,  and  Ellitten 

V.  The  Lord  Mayor  of  London  (b),  are,  therefore,  still  law  in 

cases  not  within  the  Newspaper  Libel  Act,  1661. 

Such  eviilcn'^e       And  in  the  case  of  blasphemous,  or  obscene  libels,  though 

blasph^ous '°  published  in  a  newspaper,  it  is  obvious  that  a  magistrate  would 

obic^e,  or      not  be  justified  in  receiving  such  evidence,  for  the  truth  thereof 

'  would  be  no  defence,  and  it  could  not  possibly  be  for  the 

public  benefit  that  such  matters  should  be  published.    And  so 

it  has  been  expressly  held  by  the  Court  of  Queen's  Bench  in 

Ireland  that  the  section  (c)  does  not  enable  a  party  charged 

with  the  publication  of  a  seditious  libel  to  give  evidence,  at  a 

preliminary  investigation  before  a  magistrate,  of  the  truth  of 

the  libel ;  nor  that  its  publication  was  for  the  public  benefit  (d). 

And  accordingly  an  application  for  a  mandamus  to  compel  the 

magistrate  to  receive  such  evidence  was  refused  (e). 

Summaty  By  the  Ncwspaper  Libel  and  Registration  Act,  1881  (/), 

^."*  'T  *"''*■       (a)  44  k  45  Vict.  c.  GO.  a.  4.  Q.  B.  29  ;  and  gfie  ne  Quern  y.  D»ffy, 


(a)  44  4:  45  Vict.  c.  GO.  a.  4. 

Q.  B.  29  ;  and 

(J)  Supra. 

infra,  p.  482. 

(0  J^.,  sec.  4  ot  the  Newspaper 

W  im. 

bel  Act,  1881. 

(/)  44  &  45 

(lO  Ex  parte  O'Brien,  L.  R.  (Ir.)  12 
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juBtieeB  have  summary  jurisdiction  to  convict  and  fine  certain     S^^,^," 
offenders  for  tbe  publication  of  Hbele  in  a  nevBpaper,  if  the     '  — 
libel  is  of  a  trivial  character ;  unless  such  offenders  desire  to 
be  tried  by  a  jury. 

It  will  be  observed  that  the  jurisdiction  given  by  this  section 
applies  only  to  charges  agaiast  a  proprietor,  publisher,  editor, 
or  person  responsible  for  the  publication  of  tbe  newspaper 
containing  the  libel.  And  therefore,  where  the  libel  is  pab- 
lished  in  a  book,  pamphlet,  placard,  letter,  or  other  form,  the 
statute  does  not  apply. 

In  order  to  sustain  a  conviction  under  the  statute,  it  mast 
be  proved  that  the  matter  charged  as  libellous  was  published 
by  the  defendant ;  or  that  the  defendant  was  party  or  privy  to 
the  publication  thereof :  and  the  very  words  of  the  libel  must 
be  set  out  in  the  conviction  (^) ;  except  in  the  case  of  an 
obscene  libel,  in  which  case  the  obscene  passages  need  not  be 
set  out  {h). 

The  expression  "a  court  of  summary  jurisdiction"  has,  in  wiubtCourt 
England,  the  meanings  assigned  to  it  by  the  Summary  Juris-  joHBdict]^. 
diction  Act,  1879;  andinlrsland,  means  any  justice  or  justices 
of  the  peace,  stipendiary  or  other  magistrate  or  magistrates, 
having  jurisdiction  under  the  Summary  Jurisdiction  Acts. 

The  expression  "  Summary  Jurisdiction  Acts  "  has,  as  re- 
gards England,  the  meanings  assigned  to  it  by  the  Summary 
Jnrisdietion  Act,  1879  ;  and  as  regards  Ireland,  means  within 
the  police  district  of  Dublin  metropoUs,  the  Acts  regulating 
the  powers  and  duties  of  justices  of  the  peace  for  such  district, 
or  of  the  police  of  that  district,  and  elsewhere  in  Ireland  the 
Petty  Sessions  (Ireland)  Act,  1851,  and  any  Act  amending  the 
same  (t)- 

Where  the  libel  ia  in  the  form  of  a  letter  containing  a  direct  L«t(«r  md- 
challenge  to  fight,  security  for  the  good  behaviour  should  be  {^'''''J^'^t 
required  by  justices  under  the  Summary  Jurisdiction  Acts : 
and  BO  also  as  regards  a  verbal  challenge  to  fight ;  as  Buch 
communicationB,  whether  verbal  or  written,  directly  tend  to 
acts  of  personal  violence. 

And  in  a  case  prior  to  the  statute  of  1881,  where  the  plaintiff  Jurisdictioo  of 
was  charged  before  tbe  defendant  (a  justice  of  the  peace),  with  ^^^^ 
having  written  on  the  pavements  in  a  certain  lane,  offensive  SaraUes  to 

t?)   Vide  Hie  Qveeit  v.  Bradlnugh  vide  infra,  p.  477.  liriaon, 

andaitotker,^  Q.  B,  D.  50it,  607  ;  48  (i)  44  k   45  Vict,  60,  a.   17  ;   and 

L.  J.  M.  C.   5 ;  and  tide  also  Rex  v.  see  ''  Tbe  ^ummaiy  Jarisdiction  Act, 

Sparling,  1  Str.  497.  1881 "  {47  &  48  Vict.  c.  43),  sec  7. 

(ft)  51  k  52  Vict,  c  64,  8.  7;  and 
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Cbaptt.r     nords  reflecting  on  the  character  of  a  railway  station-master; 

'     and  it  having  beeo  proved  upon  oath  before  the  defendant, 

that  the  continued  writing  for  sooie  time  past  of  the  same 
offensive  words  was  calculated  to  provoke  a  breach  of  the 
peace,  the  defendant  ordered  and  adjudged  that  the  plaintifT 
do  enter  into  his  own  recognizance,  with  two  sureties,  to  keep 
the  peace  for  three  months ;  and  the  plaintiff  having  refused 
to  enter  into  such  recognizance,  the  defendant  committed  him 
to  prison  for  three  months,  unless  he  should  in  the  meantime 
enter  into  such  reo^nizance.  In  an  action  for  false  imprison- 
ment against  the  defendant ;  it  was  held,  that  a  justice  of  tfae 
peace  has  jurisdiction  to  require  sureties  for  the  good  behavionr 
of  a  person  charged  before  him,  upon  information,  with  having 
published  a  libel  calculated  to  provoke  a  breach  of  the  peace; 
and  in  default  of  such  sureties  to  commit  the  party  so  charged 
to  prison  (k) . 
Pobiuhers  anil  As  to  the  publishers  and  distributors  of  impious  and  seditious 
^Wjm'^u  libels,  ti^ey  "lay  be  immediately  apprehended  and  held  to  bail, 
msj  be  "  It  is  not  necessary  to  stand  by  and  see  the  mischief  spreading 

"™    '  without  attempting  to  intercept  its  progress :  it  would  be  a 

reproach  to  the  laws  of  the  country  it  it  were  so,  and  if  the 
magistrates  might  not  arrest  the  torch  in  the  incendiary's 
hand,  and  before  it  had  set  ffre  to  the  building  "  (I). 
Seiiunof  With  respect  to  the  seizure  of  libellous  papers,  it  is  saicl 

to  have  been  resolved,  in  the  reign  of  Charles  II.,  by  all  the 
judges,  that  where  persons  write,  print,  or  sell  any  pamphlet, 
scandalizing  the  public,  or  private  persons,  such  books  may  be 
seized,  and  the  person  punished  by  law  (»i). 

In  Leach's  case  (n)  the  warrant  from  the  Secretary  of  State 
was  couched  in  the  following  terms:  "These  are,  in  his 
Majesty's  name,  to  authorize  and  require  you  (the  messengers), 
taking  a  constable  to  your  assistance,  to  make  a  strict  and 
diligent  search  for  the  authors,  printers,  and  publishers  of  a 
seditious  and  treasonable  paper,  entitled  '  The  North  Briton,' 
No.  45,  and  them,  or  any  of  them,  having  found,  to  appre- 
hend and  seize,  together  with  their  papers,  and  bring  in  safe 
custody  before  me  to  be  examined  concerning  the  premises, 
and  further  dealt  with  according  to  law."    The  i 


(1)  Ilaylec]!  y.   S/mTie,  1  E.  &:  B.  Ic  Bing.  5*8  ;  i  Moore,  195. 

4T1  i  22  L.  J.  M.  C.  67.  (m)  *  Bead.  St.  Law,  154. 

(0  Per  Leycester,  J.,  in  his  charge  («)  11  St.Tr.  307;  la  How.  St.Tr. 

to  the  jutj,  Camarvon  Summer  Ass.  1002. 
1819 ;  and  see  BvU  v.  Canaiit.  1  Brod. 
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ubder  this  warrant,  seized  Mr.  Leach  and  imprisoned  him  for     Caiwi* 

some  time ;  but  on  its  being  found  tbat  he  was  neither  author,       * 

printer,  nor  publisher,  he  was  discharged  by  the  Earl  of  Egre- 
mont's  order,  without  even  having  appeared  before  him.  After 
a  verdict  for  the  plaintiff,  in  an  action  for  false  imprisonment 
against  the  King's  messengers,  the  defendants  carried  the 
matter,  by  a  bill  of  exceptions,  to  the  Court  of  King's  Bench  ; 
when  the  single  point  decided  was,  that  the  defendants  could 
not  justify,  inasmuch  as  they  had  not  acted  in  obedience  to 
the  warrant  (»).  A  warrant  was  issued  in  the  name  of  the 
Duke  of  Newcastle,  one  of  the  Secfetaries  o[  State,  directed  to 
two  of  the  king's  messengers,  i-equiring  them,  taking  a  con- 
stable, to  make  a  diligent  search  in  the  house  of  Dr.  Earburi/  (p). 
the  author  of  a  treasonable  paper,  entitled  "  The  Boyal  Oak 
Journal,"  for  all  papers  of  whatsoever  kind  in  his  custody,  and 
to  bring  the  said  papers  before  him  ;  the  messengers,  without 
taking  a  constable  to  their  assistance,  entered  the  defendant's 
house,  seized  his  papers,  and  brought  them  before  Mr.  De  La 
Faye,  who  was  the  Duke's  secretary,  and  a  justice  of  the 
peace.  The  defendant  afterwards  applied  to  the  Court  of 
King's  Bench  to  have  his  papers  restored  to  him,  insisting 
that  a  Secretary  of  State  could  not  legally  grant  a  warrant  to 
seize  a  person's  papers.  Lord  Hardwicke,  C.J.,  said,  that  as 
to  seizing  the  defendant's  papers  he  would  not  give  any  opinion 
whether  it  was  legal  or  not,  that  the  Court  of  King's  Bench 
could  not  grant  a  rule  upon  the  messenger  who  did  seize  them, 
to  restore  them ;  and  therefore,  that  the  question  was  not  pro- 
perly before  the  court  for  their  determination.  But  in  the  Search  wnuit 
great  ease  (?)  of  the  seizure  of  papers,  it  was  decided,  that  a  g^^^'J?^'^  °^ 
Secretary's  warrant  to  search  for  papers  was  illegal ;  and  Lord  iii(^.,i 
Camden,  C.J.,  observed,  "If  this  point  should  be  determined 
in  favour  of  the  jurisdiction,  the  secret  cabinets  and  bureaus 
of  every  subject  in  the  kingdom  will  be  thrown  open  to  the 
search  and  inspection  of  a  messenger,  whenever  the  Secretary 
of  State  shall  think  fit  to  charge  or  even  suspect  a  person 
to  be  the  author,  printer,  or  publisher  of  a  seditious  libel." 
"  There  is  no  authority  to  show  tbat  libels  might  be  seized, 

.   (a)  Bj  a  resolution  of  the  House  of  in  nit  caeea.    Jbid.,  35  April,  1766. 

Commoos  it  was  ileclaieil,  thatgeneml  (/i)  The  King  v:  Earlnirj/,'iBunii\\\. 

wwrsots   in  the    case    of    libel    are  K.  B.  S4ti;  Digest  Law  Lib.  83. 

JU^ol.    Journ.   Ho.   Com.,  W  April,  (j)  KntiehY-Cai-rivglintandtither-t, 

1768.     AqJ   Bueh   weie,   by  a  aubse-  11  St.  Tr.  317;   19  Howell's  Bt.  Tj-. 

queut  reeolut ion,  declared  to  be  illegal  1U29. 


cB,  Google 


CRIMINAL   DIVISION  :   UBELS. 


yVyhi"     ***^6pt  the  opinion  of  the  twelve  judges  at  the  close  of  the 

'     reign  of  Charles  II.,  who  gave  it  as  their  opinion  that  no  one 

could  legally  expose  to  the  pahlic  anything  that  concerned 
the  affairs  of  the  public,  without  licence  from  the  King.  This 
was  quoted  hy  Scroggs,  C.J.,  on  the  trial  of  Harris  for  a 
libel,  who  extended  the  doctrine  to  the  seizure  of  all  books, 
pamphlets,  and  writings  on  matters  of  public  concern "  (r). 
"  Upon  the  whole,  we  are  of  opinion  that  the  warrant  to  seize 
and  carry  away  the  parties'  papers  in  case  of  a  seditious  libel, 
is  illegal  and  void,"  And  the  House  of  Commons  (s)  after- 
wards came  to  a  resolution  declaring  the  seizure  of  papers, 
in  case  of  libel,  to  be  illegal. 

As  to  the  seizure  of  obscene  books,  pictures,  prints,  &c., 
sammary  powers  are  given  to  justices,  by  statute,  to  give 
authority,  by  special  warrant,  to  any  constable  or  police  officer, 
to  enter  any  bouse,  &c.,  to  search  for  and  seize  such  (t)- 
Idb»U  indict-  Aa  to  Proci-edhigt  hy  Indictment. — As  a  general  rule,  all 
CHODMnLftT  iihels  on  individuals  are  j>ritnu/acie  indictable  :  for  the  publi- 
cation, without  lawful  justification,  of  matter  (whether  true  or 
false)  defamatory  ot  another,  has  a  tendency  to  create  ill-blood, 
and  to  provoke  the  person  defamed  to  avenge  the  injury  by 
an  attack  on  the  libeller.  It  has  therefore  been  long  estab- 
lished by  law,  that  libel  is  a  public  offence  for  which  a  remedy 
is  given  by  indictment  at  common  law. 

And  it  has  been  held  that  where  a  party  may  be  indicted 
for  any  written  defamation,  an  action  may  also  be  maintained 
at  the  suit  of  the  party  injured  (u).     But  this  is  not  strictly 
accurate.  According  to  more  recent  authorities,  where  an  action 
will  lie  for  libel,  there  (generally)  an  indictment  will  also  lie. 
When  ft  libel    But  the  converso  will  not  hold  {x).      An  indictment  will  lie  in 
^«  thongh"    some  cases  where  an  action  will  not ;  as  in  those  cases  where 
not  ii-tionftbie.  jj^g  Q^^y  publication  is   to  the  party  libelled,  an  indictment 
will  lie ;  but  no  action  can  be  sustained ;  the  primary  ingre- 
dient to  sustain  it  being  wanting :  (viz.)~publication  by  the 
defendant  to  a  third  party.    So  also  in  some  cases  where  the 
libel  is  true ;  proof  that  it  is  true  is  an  answer  to  au  action  at 
law  ;  but  not  so  to  an  indictment,  unless  it  was  for  the  publta 
benefit  that  the  libellous  matter  should  be  published  ;  in  which 


(r)  Ibid.,  19  How.  St.  Tr.  IOTO-1. 

It)  Jouru.  Ho.  Com.,  26th  April, 
1766. 

(0  See  20  4  21  Vict.  c.  83,  ivpra, 
p.  837. 

(11}  Skin.  123;  2Wil8.204;  4  Com. 


Dig.  tit.  Lil)el,  C.  3;  7  B«c.  Ab.  tit. 
"  Wlander,"  255  ;  3  Blac  Com.  IM ;  » 
Browni.  161. 

(.r)   3   Mod.    139;    Com.   Kg.  tit. 
■'  I.ibel,'-  A.  2. 
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■c&ee  Buch  a  defence  must  be  epeeially  pleaded  in  accordance  with      tVyt!? 

the  Libel  Act,  184S  (y).    In  no  otlier  case  is  the  truth  of  the       ' 

libel  any  defence  to  an  indictment. 

A  party  proceeding  by  indictment  for  libel,  ia  not  thereby  Proceeding  hy 
deprived  of  his  remedy  by  action-at-law ;  but  in  the  case  of  a  ^^,Br  of  "'' 
'Criminal  information  being  granted,  the  applicEint  must  waive  "K"*"*  s^""* 
hia  right  of  action,  if  ao  required  by  the  court  (^).    But  the 
proceeding  by  indictment  ia  no   waiver  of  such  right.     The 
proBecutor   may  indict  for  the  public    oEFence,  and  Bue    for 
-damagea  for  the  defamation  of  bis  character  (a). 

Art  indictment  will  not  lie  for  mere  words  not  reduced  into  situid«r,  vhon 
■writing  {b),  unleaa  they  be  seditioua,  blasphemous,  grossly  im-  ^J^'^j^jc" 
moral,  or  addressed  to  a  magistrate  in  the  execution  of  his  able, 
cffice ;  or  uttered  as  a  challenge  to  fight  a  duel,  or  with  an 
intention  to  provoke  another  to  send  a  challenge  (c). 

But  verbal  accusations,  or  threats  to  accuse  a  person  of 
crime,  with  intent  to  extort  money  or  other  property,  are 
indictable  by  statute  as  felony  ((f). 

Any  defamatory  libel,  published  maliciously,  isindictable  by  Defamatory 
statute  (c),    as  well  as  at   common  law.    And  if  published  ^ygbjstatnte. 
■"  knowing  the  same  to  be  false,"  the  statutory  punishment  on 
conviction  is  more  exemplary  (/). 

It  is  a  misdemeanour  at  common  law,  to  publish  a  defamatory 
libel,  whether  false  or  not :  and  therefore,  on  an  indictment 
charging  the  defendant  with  publishing  a  defamatory  libel 
"  knowing  the  same  to  be  false,"  be  may  be  convicted  of  the 
lesser  offence  of  publishing  a  defamatory  libel ;  though  the 
jary  negative  the  scienter  of  the  defendant  ig). 

But  where  the  commitment  charges  an  offence  only  under 
aeetion  5,  the  defendant  cannot  be  indicted  under  section  4 
^except  under  the  conditions  stated  in  the  Vexatious  Indict- 
ments Act) ;  and  therefore,  it  in  such  a  case,  the  indictment 
charges  an  offence  under  both  sections,  it  is  bad ;  unless 
amended  by  striking  out  the  charge  under  section  4(/0.    It 

(y>  6  &  7  Vicl.  c.  9fl,  8.  6.  (rf)  24  i:  25  Mat.  c.  46.  s.  47. 

<0  Supra,  p.4o3.  tc)  «  4;  7  Vict.  c.  BC,  a.  o. 

(h)  2  Wils.  204  ;  4  (.■oin.  Dig.  tit.  (/)  Jbid.,  sec.  4. 

Libel,  C.   3;   3   Blao.  Com.   123;    7  ig)  Bwdei- v.  The  Qitre»,n  (i.Vi.l}. 

Jtac   Abr.   lit.  Slander,   SnS  ;    Skin.  2M4  ;  B7  T,.  J.  M.  C.  85. 

123}    2    Brown],   lul  ;    and    ride.    4  (A)   IVrfe  44  4i  4.)  Vict.  c.  60,  a.  6  ; 

g.  B.  D.  42  ;  48  L.  J.  Q.  B.  113.  and  Ren.  v.  Felbirma«^  aud  B>i,'tlttr, 

(*)  2  Salt  417;  B.  v.  Langlry,  6"  .-ilj.  P.  !««  ;  ami  see  SMlfrv.  Holder 

31<)d.  123.  und  n/liei-i.  .-,i   L.   T.   298;    51   J.   P. 

((■)  B.  w.  Philippi,  6  East,  464.  277. 
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publish  a 
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Acceuarien  to 
Ui«  publicntioi 
of  a  libel. 


CorpotatioTi. 
liability  of, 
for  the  publi- 


will,  however,  be  too  late  to  raise  an  objection  by  writ  of  error 
after  conviction,  that  as  to  one  of  the  counte  the  require- 
mente  of  the  Vexatious  Indictments  Act  have  nob  been  com- 
plied with  (t).  Such  an  objection,  to  be  available,  should  be 
taken  at  the  trial,  by  motion  to  quash  the  indictment  (0- 

It  is  also  an  indictable  offence,  to  threaten  to  publish  da- 
famatory  matter,  with  intent  to  extort  money,  &c.  (k). 

So  that  whether  a  libel  or  not,  if  the  threat  to  publish,  or 
proposal  to  abstain  from  publishing,  be  with  intent  to  extort 
money  or  goods,  or  security  for  money,  or  any  valuable  tiling, 
or  with  intent  to  induce  any  person  to  procure  for  another  au 
office  of  profit,  etc.,  the  offence  will  be  complete  (/)-  But  it 
has  been  ruled  that  a  count  under  this  section,  charging  the 
defendants  with  unlawfully  offering  to  prevent  the  publishing, 
and  with  threatening  to  publish  certain  matters  touching  the 
prosecutor,  with  intent  to  extort  money,  cannot  be  supported 
by  evidence  of  an  attempt  to  obtain  the  money  by  inducing  the 
prosecutor  to  believe  that  an  information  would  be  laid  against 
him  by  one  G.  for  an  offence  relating  to  the  post-horse  duties, 
and  that  the  defendants  had  the  means  of  preventing  the 
proceedings,  and  would  prevent  them  on  being  paid  a  pound 
or  two  (»()■ 

All  who  are  accessories  to  the  publication  of  a  libel,  are  liable 
to  be  indicted  as  principals :  for  according  to  the  general  rule 
of  law,  in  misdemeanours  all  accessories  are  principals  (ii)- 
And  therefore  all  who  are  in  any  degree  accessory  to  the  publi- 
cation of  a  libel,  or  who  are  in  any  way  concerned  in  the 
composition,  writing,  or  printing  thereof,  with  a  view  to  publica- 
tion, and  all  who  by  any  means  conduce  to  the  publication,  are 
considered  in  law  as  principals  in  the  act  of  publication,  and 
liable  to  be  indicted  as  such  (o).  And  a  person  residing  out  of 
the  jurisdiction  may  be  indicted  for  the  publication  of  a 
libel  within  the  jurisdiction,  though  he  be  only  an  accessory  to 
such  publication  (p). 

A  corporation  may  be  liable  to  an  indictment  for  libel  (q) 
not  only  in  their  collective  or  corporate  capacity  when  the 

(i)  JloaUi-  V.  TSf  ^uee. 


U.  C.  8."> ;  16  Cox,  C.  U.  iS». 

(1)  6  fc  7  Vict.  e.  Wi,  a.  :i. 

0)  Jtfg.  T.  CitfflilaH,  i  F.  4;  F.  3Hi. 
{wr  Bramwsll,  B. 

(m)  Urg.  v.  Vatet  and  aiuitliPr,  il 
(.'ox,  C.  C.  lll,{tetCrom|>ti>ii.  J. 

(«)  See  The  I^Heen  v.  (J,-eeHii:mHl,  -J 


Den.  C.  C.  iiS. 
(<0  21.  f-  Aw/tWrf,  2HuiT.9S3,pL3. 
ill)  .Rej' V.  yuABwB,  6E«at,5»»;  7 

(17)  Ab  to  the  process  against  a  bod.T 
corporate  tu  compel  appeanjice  to  an 
iodiclmeut,  Bee   liie  C.  O.^K-    1*», 

r.  87. 
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libel  has   been  ao  pablisfaed,  but  also  in  their  individual     Chapter 
capacity  ()■).  

An  indictment  for  a  libel  on  several  persons,  to  the  jurors  Libels  an  a 
unknown,  is  bad  («) ;  but  a  libel  upon  one  of  a  body  of  per-  *"  '"^  ^' 
sons,  without  naming  him,  is  a  libel  upon  the  whole,  and  may 
be  ao  described.  And,  accordingly,  where  a  libel  was  published 
of  an  Ea»t  India  Director,  but  without  naming  any  director  in 
particular ;  it  was  held,  to  be  equally  applicable  to  everyone  of 
the  directors  of  the  East  India  Company  ;  and  the  court  made 
a  rule  absolute  for  a  criminal  information  against  the  defen- 
dant for  printing  and  publishing  a  libel  on  the  Directors  of  the 
East  India  Company  (0- 

An  indictment  for  libel  may  be  removed  by  certioi-ari  into  Removal  of 
the  King's  Bench  Division  («),  or  to  the  Central  Criminal  ccrtj^^rl  ' 
Court  (j),  if  good  cause  be  shown  for  such  removal.  And  any 
indictmeut  for  libel  found  by  the  grand  jury  at  the  Central 
Criminal  Court,  may  also,  by  the  same  process,  be  removed  into 
the  King's  Bench  Division  (j/).  But  where  the  indictment 
was  for  the  publication  of  a  blasphemous  libel,  by  a  bookseller 
at  Manchester,  the  court  refused  to  remove  it,  as  it  was  not 
alleged  that  the  defendant  could  not  have  a  fair  trial  at  the 
Salford  Sessions,  nor  that  difficult  points  of  law  were  likely  to 
arise  at  the  trial  (z). 

The  proceedings  relating  to  the  application  for,  and  removal 
of  indictments  by  certiorari  are  now  regulated  by  the  Crown 
Office  Rules,  1900  (a). 

As  to  the  technical  mode  of  framing  an  indictment  for  libel,  ^lule  •>{ 
a  few  observations,  supported  by  authorities  on  the  subject,  me™t  foHibef." 
may  here  be  useful. 

Since  a  criminal  proceeding  is  in  its  nature  local,  the  offence  Venue. 
must  be  laid,  and  proved  to  have  been  committed,  in  the  county 
within  which  the  bill  is  preferi'ed  (ft). 

But  if  a  person  write  a  libel  in  one  county  and  publish  it  in 
another,  he  may  be  indicted  in  either  county  (c).    And  if  a 

(r)    Vide    Erx  v.    Wol;m,    2  T.  K.  (a)  .">  B.  &  Arlol.  3.-.4. 

UK :  also  tujira,  p.  231  ;  aud  see  a[i  (j-)  1»  k  20  Vkt.  c.  lU,  s.  I. 

American  case  to  tame  effect,  StatK  v.  (y)  Ileg.  v.  Oieyory.  7  Q.  H,  274. 

AUkiw«,  3  Lea,  7?9  ;    31  Am.   Rep.  (--)  Brg,  t.  Ufyawd,  i  Jur.  413. 

663.  jC)  ^"les  28  to  42. 

(«)   Srj-  V,    Ormt  (or  Alme)   anil  (*),4  Bead.  St.  Lnw,  155;   »  Mod. 

yutf,  Ld.  Raj,  486  ;  3  Salk.  224.  328  ;  DigVflt  Law  of  LibeU,  97. 

(0  7»«    Xiag    V.  Jenyurj   7   Moil.  (/■)  It.  t. /f«rrfc((,  :<  B.  A:  Aid.  717  ; 

400;  and  rirfe  'llie  King  t.  Hafrhard,  4  B,  i;  Aid.  95.. 
infra,  p.  4513. 
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xx^rm*     P6>^'^i  i"  Ireland  procure  the  pabiication  of  a  libel  in  Middle- 
—  '     sex,  he  may  be  indicted  in  Middlesex  {d). 
At  to  whit  The  indictment  must  charge  the  defendant  with  puhlisking 

Ai\J^^^^  the  libel.  It  appears  that  the  composing  or  writing  a  libel 
merely,  without  any  kind  of  pabiication,  is  not  an  oETence,  un- 
less the  libel  be  afterwards  made  known  (e).  And  it  should  be 
alleged  to  have  been  published  of  and  concerning  the  prosecutor 
or  person  libelled  ;  unless  it  sufficiently  appears  from  the  libel 
oi  and  Km-  itself  that  he  was  the  person  referred  to.  If  the  indictment 
^mpiaiiunt.  ^***®  merely  that  the  libel  was  published  to  defame  and  vilify 
the  complainant,  and  to  bring  him  into  disgrace,  it  will  not  be 
sufficient  (J). 
"UnkirfuiiT"  Where  an  indictment  charged  the  defendant,  under  the 
^maliciouilT "'  Jji^'sl  Act.  1843  (g),  s.  5,  with  "  unlawfully  "  publishing  a 
defamatory  libel,  but  omitted  to  aver  that  it  was  published 
"  maliciously  "  ;  it  was  held,  that  the  section  did  not  create  or 
define  an  offence,  but  merely  enjoined  the  punishment  to  be 
awarded  to  an  existing  common  law  offence ;  that  at  common  Ian 
an  averment  of  malice  was  unnecessary,  and  the  indictment 
was  therefore  good^t).  And  it  appears,  that  if  an  averment  of 
malice  had  been  necessary,  the  defect  was  cured  by  verdict  (t). 
StatMneot  of  The  libellous  matter  must  be  set  out  in  the  indictment,  and 
th^fimstory  g^^g  should  be  taken  to  state  it  correctly  ;  with  all  such  aver- 
ments and  innuendoes  as  may  be  necessary  to  render  it  intelli- 
gible, and  its  applicatiou  to  the  party  libelled,  clear  and 
unequivocal  (A).  In  every  indictment  the  offence,  and  the  facts 
constituting:;  the  offence,  must  be  stated ;  and  where  those  facts 
consist  ot  words  charged  as  libellous,  the  very  words  com- 
plained of  must  be  set  forth ;  otherwise  the  indictment  will 
be  bad.  And  whatever  reasons  can  be  given  for  setting  oat 
the  very  words  of  defamatory  libels,  the  same  are  equally 
applicable  to  the  case  ot  blasphemous  or  seditious  libels  (I). 
And  where  the  libel  is  contained  in  a  book,  such  parts  of  the 
book  as  are  charged  to  be  libellous  must  be  set  out  in  the  indict- 
ment. But  where  the  libel  consists  of  a  picture  or  caricature, 
it  must  be  fully  and  particularly  described,  and  its  defamatory 


(rf)  R.  V.  Misiua,  7  East,  liS.  1  Q.  B,  7S8  ;  64  I,.  J.  M.  C.  188, 

(e)  R.  V.  BHi-dell,  i  B,  i  Aid.  93.  (0  Jb'd- 

(/)  Jl.  V.  Martdrn,  +  M.  &  S.  164  ;  (K)  See  SaelitrereWi  Bate,  B  St.  Tr. 

and  see  CieuieHi  t.  FMei;  7  B.  i  C.  828  ;  15  How.  St.  Tr.  466. 

459  ;  1  M.  &  B.  281.  (0  2t^.  v.  i\uiU,  3  Cox,   a  C. 

(jl  6  &  7  Vict.  c.  96.  281. 

(*)  'Jhe  Qtu-ea  v.  MkiuIoid  [1893], 
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natare  or  tendency  most  appear  from  the  description  thereof  in     chavter 

the  indictment  (ni).  

In  an  indictment  for  publishing  an  obscene  book,  the  law  oiBcene 
was,  until  recently,  that  the  words  alleged  to  be  obscene,  must  ■"**"■■  '• 
be  set  out  in  full ;  and  that  the  omission  to  bo  set  them  out  was 
&  defect  which  could  not  be  cured  by  verdict  (n). 

But  since  the  "  Law  of  Libel  Amendment  Act,  1888,"  (o),  it  need  not  be 
has  been  no  longer  neceesary  to  set  out  in  any  indictment,  or  indic'tmen" 
other  judicial  proceeding,  instituted  against  the  publisher  of 
any  obscene  libel,  the  obscene  passages  ;  it  being  sufficient  to 
deposit  the  book,  newspaper,  or  other  documents  containing 
the  alleged  libel,  with  the  indictment,  or  other  judicial  pro- 
ceeding ;  together  with  particulars  showing  precisely  by 
reference  to  pages,  columns,  and  lines,  in  what  part  of  the 
book,  newspaper,  or  other  document  the  alleged  libel  is  to  be 
found  ;  and  such  particulars  will  be  deemed  to  form  part  of  the 
record ;  and  all  proceedings  may  be  taken  thereon  as  though 
the  passages  complained  of  had  been  set  out  in  the  indictment 
or  other  jadicial  proceeding  (;»). 

It  is  not  necessary  to  allege  that  the  matter  published  is 
false;  and  such  an  allegation  need  not  be  proved,  though  it  be 
naade  on  the  record  (q) ;  but  the  illegality  of  the  publication 
must  be  averred  by  means  of  the  word  "  maliciously,"  or  by 
some  equivalent  term  (r). 

The  averment  of  extrinsic  facts  is  unnecessary  where  the  Arerment  of 
criminal  quality  of  the  publication  may  be  collected  from  its  ^^""^ 
contents ;  as  in  a  case  where  the  crime  of  murder  was  imputed 
to  the  complainant ;  it  was  held  to  be  unnecessary  to  state  the 
fact  of  a  murder  having  been  committed,  if  the  libel  asserted 
the  fact,  and  imputed  it  to  the  complainant  (s). 

Where  an  information  alleged  that  a  libel  was  published  of  lnnnrado«B, 
and  concerning  the  government ;  and  the  libel  was  written  in  '^^,  '^^'^' 
such  terms  that  an  ordinary  person,  on  reading  it,  would  under- 
stand that  it  was  written  of  the  government  of  the  country ;  it 
was  held,  that  any  extrinsic  allegation  for  the  purpose  of 
esplcuning  the  meaning  was  unnecessary  (()■    But  where  an 

(m)  SecastothemodeotdeBciibing  (r)  Sty.  392  ;  per  Roll,  CJ.,  1  Vin. 

a  libeUoos  caricature,  (hi-r  v.  Hiiwl,  Abr.    633 ;    but    see    Tl,f    Quivn    v. 

1  Camp.  N.  P.  3f)4.  Miimlow  [1895],  1  Q.  B.  "5S  ;  64  L.  J. 

(n)  Bradlatigh  ami  amither  v.  Hit  M.  C  138,  and  mpra, 

^<e»,3Q,B.D.607;48L.  J.  M,  C..>.  (t)  R.-v.  Oregory,  8  Q.  B.  612;  15 

(n)  51  4  52  Vict.  c.  64,  e.  7.  L.  J.  M.  C.  38. 

(ji)  See  The  Sing  v,  Barraelimgh,  (t)  R.  v.  Burdett,  4  B.  &  A.  314  ; 

1  K.  B.  (1906)  C.  C.  E.  201.  and  see  It.  v.  Hoi-m;  Cowp.  682, 

Cj)  JI.  t.  Burla,  7  T.  R.  4. 
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xrnn"     in<lictment  charged  that  the  defendant  published,  of  and  con- 

'     cemiog  the  Duke  of  Brunswick,  the  following  libel — "  The 

evidence  to  facts  in  relation  to  the  partical&r  subject  alluded 
to  is  procuring ;  and  we  have  no  doubt  sufficient  information 
will  be  obtained  for  a  strong  cose  to  lay  before  the  Home 
Secretary,  to  enable  that  functionary  to  cause  it  tobe  intinutecl 
to  the  suspected  party  (meaning  the  said  Duke)  that  bis 
presence  here  can  be  dispensed  with,  as  it  may  be  attended 
with  danger  to  himself  (thereby  meaning,  and  intending  to 
have  it  believed,  that  the  said  Duke  was  suspected  of  having 
committed,  and  had  committed,  some  cricje  which  would  bring 
bis  life  into  danger  from  the  laws  of  England)," — it  was  held, 
by  a  Court  of  Error,  that  the  count  was  bad,  inasmach  as  it 
did  not  show  in  what  manner  the  life  of  the  Duke  would  be 
endangered  (u).  And  where  on  the  trial  of  an  indictment  for 
libel,  the  matter  charged  did  not,  in  the  absence  of  an  avermeot 
or  innaendo,  appear  to  be  prima  facie  libellous,  it  was  ruled 
that  the  indictment  nas  bad  i,x). 

Unless  a  libellous  meaning  be  either  apparent  on  the  face 

of  the  alleged  libel,  or  can  be  collected  from  the  terms  of  it, 

as  connected  with  extrinsic  circumstances,  no  innuendo  will 

either  make  the  publication  criminal,  or  subject  the  publisher 

to  a  civil  action  (i/). 

When  tlw  When  some  special  intention  is  essential  to  the  ofiFence,  such 

!hrPnbUc»tion  intention  must  be  described  according  to  the  truth,  and  the 

shonid  be        nature  of  the  offence.     So  where  the  indictment  is  founded  on 

iDd^^t.*   a  libel  written  to  degrade  the  memory  of  one  deceased,  it 

should  be  alleged  to  have  been  published  with  the  intent  to 

bring  contempt  on  the  family  of  the  deceased,  and  to  excite 

his  relations  to  a  breach  of  the  peace  (z).    And  so  also  in  some 

other  cases  it  may  be  necessary  to  allege  a  particular  intent, 

as  an  intent  to  defame  a  particular  class  of  persons ;  or  to 

bring  the  administration  of  justice  into  contempt. 

Indictment  for      A  count  charging  several   defendants  with   conspiring   to 

a  Mjitiooa       cause  and  procure  divers  subjects  to  meet  together  in  large 

CORBpiraCJI  '^  .  -T        •■  ■  .       ■    ■ 

objectioM  to.    numbers,  for  the  unlawful  and  seditious  puq>ose  of  obtaming, 
by  means  of  the  intimidation  to  be  thereby  caused,  and  by 

(«)  Grvgory  v.  Tha  Qwm,  16  Q.  B.  meat,  4  Bing,  162  ;  Goldttm*  t.  Fou, 

9TS,  note  (a).  6   B.  Ji  C.  154 ;  1  Mo.  t  P.  402 :  3 

(x)  Jitg.v.  I'atet,  12Coi,  C.C.233,  Y.&J.146;  Ckjtital  ^^  CeuMiei  BaiJt 

per  QnalD,  J.  v.  i/«tfy,  tujtra,  p.  242. 

(y)  S«e  il.  T.  Alderten,  Sayer,  280  ;  (i)  S.  v.  Topkan,  4  T.  R.  126 ;  and 

R.  V.  Burden,  4  B.  &  A.  314  ;  R.  t.  «Kjira,  p.  436. 
Home,  Cowp.  (582  ;   Stoeiletj  v.  CU- 
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means  of  the  exhibition  and  demonstration  of  great  physical     CH*ptis 

force  at  such  meetings,  changes  in  the  government,  laws,  and        , 

constitution  of  the  realm,  waa  held  bad :  first,  because  "intimi- 
dation" is  not  a  technical  word  necessarily  having  a  meaning 
in  a  bad  sense ;  and  secondly,  because  it  was  not  distinctly 
shown  what  species  of  intimidation  was  intended  to  be  produced, 
or  on  whom  it  was  intended  to  operate  (a). 

If  the  libel  charged  be  in  a  foreign  langoage,  it  should  be  Libel  ia  » 
set  out  in  the  indictment  in  that  language,  together  with  a  um^. 
translation  in  English :  and  such  translation  must  be  proved, 
OD  the  trial,  to  be  collect  (&). 

As  to  the  pleas  to  an  iTtdiclmenl  or  information  for  a  libel. 

By  the  Grown  Office  Eules  (1906),  every  pleading  other  than  cidwd  office 
a  plea  of  guilty,  or  not  guilty,  to  an  indictment,  information,  pJJ^j^!-'" 
or  inquisition,  must  be  intituled  "  In  the  High  Court  of  Justice, 
King's  Bench  Division,"  and  must  be  dated  of  the  day  of  the 
month  and  year  when  the  same  was  pleaded,  and  must  bear 
no  other  time  or  date.  It  must  be  written  or  printed  on  paper, 
and  a  copy  must  be  delivered  to  the  opposite  party  and  be  filed 
at  the  Crown  office.  If  settled  by  counsel  it  must  be  signed  by 
him,  and  if  not  so  settled  must  be  signed  by  the  solicitor,  or 
the  party  if  he  defends  in  person  (c). 

The  most  usual  plea  to  an  indictment  or  information  for  piea  of  Not 
libel,  is  the  general  one  of  "Not  GvHty" ;  by  which  the  i^'J^^YnTnt 
defendant  puts  himself  upon  the  country  tor  his  deliverance,  for  libel. 
and  is  entitled  to  take  advantage  of  every  defect  in  the  evi- 
dence  for   the   prosecution ;   or   to   rebut   that   evidence  by 
counter  proof,  tending  to  convince  the  jury,  either  that  the  act 
imputed  was  not  committed,  or,  admitting  the  publication,  to 
Bhow  from  the  context  {d)  or  other  circumstances,  either  that 
the  matter  published  was  not  criminal  in  its  nature ;  or,  if 
criminal,  that  it  was  published  inadvertently  (e),  and  without 
any  guilty  knowledge  or  intention  (/),  or  that  it  was  published 
on  an  occasion  which  the  law  recognizes  as  constitating  either 
an  absolute  privilege,  independently  of  the  question  of  inten- 
tion ;  or  a  conditional  privilege  dependent  on  the  actual  intention 
and  motive  of  the  defendant  (g). 

(a)    O'dmnell    and   othert   y.   The  (if)  R.   v.  Lambert  and   Ferry,   2 

gieen,  II  CI.  t  Fin.  155.  Camp.  0.  398. 

(6)  R.  v.  PeUier,  2  Sel.  N.  P.  1048  j  («)  R.  v.  Abirigdan,  1  Esp.  226. 

Jiemihia  V.  Aa^n,  6  T.  R.  IS2 ;  Jt.  v.  (/)  B.  v.  HoU,  5  T.  R.  444  ;  The 

Gotdttein,  3  Bnxl.  Jc  Bing.  201  ;  and  Qveeu  t.  Holbrook  and  otheri,  iajra. 
ride  tupra,  p.  23S.  (j)  Infra,  p.  609,  et  leq. 

CO  C.  0.  B.  1906,  rr.  117-122. 
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Cbaptu  As  to  pleading  a  Special  plea,  alleging  tbe  truth  of  the  libel, 
iixui.  |jy  ^^.g^y  pf  justification  to  an  indictment  or  information. 
Stotntorj  pica  Although  the  truth  of  the  defamatory  matter  is  a  ground  ol 
avwUM^Ml"  Justification  in  a  civil  action,  it  is  not  bo  in  criminal  proceed- 
jurtifiraUoD  to  jngg  for  Hhel,  except  under  the  circumstances  hereinafter  stated. 
for  libel.  The  truth  of  the  libel  is  a  justification  in  a  civil  action, 

solely  on  grounds  of  extrinsic  and  collateral  policy,  but  also 
because  the  very  foundation  fails,  on  which  the  claim  to 
damages  might  otherwise  be  erected;  that  foundation  being 
the  falsity  of  the  defamatory  charj^e.  On  the  other  hand, 
the  tendencij  of  the  defamation  to  produce  a  breach  of  the 
peace,  is  of  the  essence  of  the  offence  as  far  as  the  public  are 
concerned ;  and  therefore  the  truth  or  falsity  of  the  publication 
is  collateral  to  the  offence ;  and  it  is  obvious  that  the  imputa- 
tion may  be  not  the  less  malicious  or  provoking  because  it  is 
true;  but  until  the  Libel  Act,  1843  (/().  the  truth  of  the  matter 
charged  was  no  answer  to  an  indictment  or  information  for 
libel ;  and  could  not  be  inquired  into  at  the  trial.  An  impor- 
tant alteration  was,  however,  mtide  ia  the  law  in  that  respect 
by  the  6th  section  of  that  statute ;  whereby,  on  the  trial  of  any 
indictment  or  information  for  a  defamatory  libel,  the  defen- 
dant having  pleaded  such  ptea  as  therein  mentioned,  the 
truth  of  the  matter  charged  may  be  inquired  into ;  but  will 
not  amount  to  a  defence,  unless  it  was  for  the  public  benefit 
that  such  matters  should  be  published  ;  but  further,  to  entitle 
the  defendant  to  give  evidence  of  the  truth  of  such  matters, 
as  a  defence  to  the  indictment  or  information,  the  defendant 
in  pleading  to  the  same  is  required  to  allege  the  truth  of  the 
matters  charged,  in  the  manner  reqaired  in  pleading  a  justi- 
fication to  an  action  for  defamation ;  and,  further,  to  allege 
that  it  was  for  the  public  benefit  that  those  matters  should  be 
published ;  and  the  particular  fact  or  facts  by  reason  whereof 
it  was  for  such  public  benefit ;  to  which  plea  the  prosecator  is 
at  liberty  to  reply  generally,  denying  the  whole  thereof :  and 
if,  after  such  plea,  the  defendant  is  convicted,  it  is  competent 
to  the  court,  in  pronouncing  sentence,  to  consider  whether  the 
guilt  of  the  defendant  is  aggravated  or  mitigated  by  the  said 
plea,  and  by  the  evidence  given  to  prove  or  disprove  the  same: 
but  it  is  expressly  provided  that  the  truth  of  the  matters 
charged  in  the  alleged  libel  will  in  no  case  be  allowed  to  be 
inquired  into  without  such  plea  of  justification:  and  the 

(/i)  «  &  r  Vict.  c.  96. 
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defendant  in  addition  to  such  plea  may  plead  a  plea  o£  "  Not     %^^f^ 
Guilty"  (i).  —  ■ 

The  plea  under  this  section  most  be  "in  the  manner  now  Haanerof 
required  (k)  in  pleading  a  justification  to  an  action  for  defama-  ^utorf  nim. 
tion."    It  must,  therefore,  be  a  special  plea,  setting  out  tbe 
truth  of  the  matters  charged  and  relied  on  in  jnstification  (/). 

Previous  to  tfaat  statute  the  truth  of  the  charges  contained 
in  a  libel  was  no  defence  to  an  indictment  or  criminal  informa- 
tion for  publishing  iti_m).  Moreover,  the  truth  of  the  matters 
charged  as  libellous  could  not  be  given  in  evidence  under  a 
plea  of  "Not  Guilfn"  ;  and  no  special  justification  on  the 
ground  of  such  truth  could  be  pleaded.  And  therefore,  when  indiapeD&ibie 
the  prosecutor  has  replied  to  such  plea, — that  the  defendant  ""^""n^- 
wrongfully  published  the  libel  without  the  cause  alleged ;  and 
issue  has  been  joined  upon  that  replication,  the  prosecutor  is 
entitled  to  a  verdict,  unless  the  defendant  proves  to  the 
satisfaction  of  the  jury,  the  truth  of  all  the  material  allega- 
tions  in  the  plea  (n). 

It  will  be  observed,  that  the  plea  of  the  truth  of  the  matters  Ptea  of  Tmtb, 
charged  will  be  no  defence  unless  the  publication  was  for  the  fication  in  "' 
public  benefit.    There  are  indeed  cases  in  which  such  a  p]ea^°«<*«s: 
would  be  an  aggravation  of  the  libel ;  as,  for  instance,  where  it 
consists  in  the  holding  up  of  an  individual  to  ridicule,  by 
exposing  some  personal  deformity,  in  a  lampoon  or  print,  the 
truth  of  the  representation  would  certainly  aggravate  the 
ridicule,  and  by  no  means  lessen  the  malice  of  the  author  (o). 
And  with  respect  to  libels  against  religion  or  morality,  the  Sacb  aa  Libels 
permitting  such  a  defence  would  be  attended  with  consequences  ^q  q^ 
almost  too  absurd  to  mention.    Suppose  a  person  were  to  MoaiUy. 
publish,  that  no  overruling  Providence  exists ;  or  that,  to 
break  a  promise  or  an  oath  is  a  virtuous  act ;  could  the  discus- 
sion  of  such  questions  be  tolerated  in  a  court,  or  brought  to 
issue  before  a  jury  ?  or  would  proof  that  indecent  transactions 
have  actually  occurred    supply  any  excuse  for  the  public 
exhibition  of  them  in  a  print  or  a  pamphlet  ?    And  the  same 

CO  6  *  7  Vict,  c.  96,  B,  C,  485  ;  4  Bac.  Ab.  516  ;    Hie  King   v. 

(i)  Ze.,  at  tbe  time  of  passing  the  ItvbeHi,  cor.  Ld.  Hardwicke.    Puta  si 

Act  (2'ttb  Ang.  1843).  alter  pcenam  delicti  sai  Bostinuerit,  aiiC 

(t)  See  form  of  Plea,  !«/>-a,  "Prece-  in  vitiuiu  naturale  objiciatur,  claudus 

denta  of  Pleas."  aliquis,  loacna,  aut  gibbosna  vocetur 

D  Co.  ISa,  De  Libeliie  Fanosis ;  Teritstem  c 


Lake  V .  HatloA,Uobai\^2j2  ;  11  Mod.  miniia  auimo  injuriandi,   id    factum 

^9  ;  R.  V.  Burdett,  iB.k  Aid.  95.  presumatur,    contrarii  tamen  probn- 

{«)  Beg.  V.  Newman,  1  £.  J;  B.  6S8.  tionem  hie  admittendftm,     Tinn.   in 

(<■)  Digest  Law  Lib.  16  ;  3  Bac.  Ab,  In.  Jml.  lib.  4, 
F.8.  I  I 
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Nor  in  eue  of 

Soditioni 

libab. 


principles  apply  to  ttie  publication  of  eeditiouB  libels  ;  and  so 
also  to  blasphemous  libels.  And  where  a  plea  of  justification 
under  the  above  section  was  pleaded  to  an  indictment  for 
publishing  a  seditious  libel,  the  plea  was  held  bad,  on  demnner, 
by  the  Court  of  Qneen's  Bench  in  Ireland  (p),  as  inapplicable 
to  such  an  indictment,  and  not  contemplated  by  the  statote. 


CHAPTER  XXXIV. 


OF  THE   EVIDENCE  IN  SCPPORT  OP  AN  INDICTMENT, 
OR  A  CRIMINAL  INFORMATION. 


Ptthlifalion,  trhal  U. 
Pnhlieatiim  in  a  partic-vlar  CatirU^. 
CoDipoinng  or  making  a  libel. 
PnhUcatiiiii  by  dictating  tb«  nmlrntt. 
Eridetre  that  the  matter  charged  it  a 

libel. 
Seciindary  eridence  at  to  avthorthip. 
Preuf  of  introduetory  arerment*  and 

innvtudoa. 


The  applieatxm  of  the  libel  to  the  Prtm- 

Where   the    libel   appliet    to  one  ^ 

Motire  and  inteniian  of  the  DefendaA 

Prerumption  of  law  at  to. 

W/iere  a  specific  iiUaUion  it  alleged. 


support  oF 
Iiidictiuent 
or  CriuiiDAl 
iDformMiDD 
for  Libel. 


With  respect  to  the  evidence  to  be  adduced  in  support  of  a 
criminal  charge,  little  need  be  added  to  the  analogous  proofs 
already  stated  as  applicable  to  civil  proceedings ;  the  materials 
of  evidence,  and  the  rules  which  govern  their  application,  are 
for  the  most  part  common  to  both. 

Upon  the  trial  of  an  indictment  or  criminal  information  tor 
publishing  a  libel,  the  prosecutor  must  prove  : — 

1.  The  fact  of  publication  by  the  defendant. 

2.  That  the  matter  charged  is  a  libel. 

8.  The  introductory  averments  and  the  innuendoes. 

4.  The  application  of  the  libel  to  the  prosecutor. 

5.  The  malice  of  the  defendant. 

1st.  As  to  the  fact  of  publication,  by  the  defendant. — Before  the 
libel  can  be  read  against  the  defendant,  primd/ade  evidence 
of  publication  by  him  or  by  his  request  or  authority  must 
be  given  (n). 

(/<)  'Jhe  Queen  t.  Buffy,  9  Ic.  L.  R.       (Ir.)  12  Q.  B.  32. 
329  ;  2  Coi.  C.  C.  45  i  6  St.  Tr.  (N.S.)  (a)  Sex  v.  Almon,  S  Bnrr.  2689. 

303;  vaABta  Ex  parte  O'Brieit,!,.'^. 
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The  evidence  of  publication  has  already  been  adverted  to  in     ^bapmb 

detail  (6).     "Whatever  is  a  publication  sufficient  to  entitle  a        ' 

plaintiff  in  a  civil  action  to  a  verdict,  ia  equally  so  in  a  ^!^^'?*'i^' 
criminal  proceeding;  with  this  addition,  that  the  sending  of 
a  libel  to  the  individual  reflected  on,  without  exposing  the 
contents  to  a  third  person,  is  a  sufficient  publication  to  sup- 
port an  indictment ;  on  account  of  its  tendency  to  provoke 
that  individual  to  commit  a  breach  of  the  peace  (c).  And  the 
defendant  may  be  found  guilty  of  the  publishing,  and  acquitted 
of  the  composing,  writing  or  printing  of  a  libel,  where  they  are 
conjointly  alleged  (rf).  As  where  the  record  varies  from  the 
printed  libel,  but  agrees  with  the  manuscript  delivered  by  the 
defendant  to  the  printer  («}. 

In  the  case  of  libel,  publication  is  nothing  more  than  doing 
the  last  act  for  the  accomplishment  of  the  mischief  intended 
by  it.  The  moment  a  man  delivers  a  libel  from  his  hands, 
his  control  over  it  is  gone,  he  has  shot  his  arrow,  and  it  does 
not  depend  upon  him  whether  it  hits  the  mark  or  not.  There 
is  an  end  of  the  locus ptxiiitentia ;  his  offence  is  complete;  all 
that  depends  upon  him  is  consummated ;  and  from  that 
moment,  upon  every  principle  of  common  sense,  he  is  liable 
to  be  called  upon  to  answer  for  his  act(/).  And  so  also  if 
he  expose  the  libel  to  any  peraon  to  read,  without  parting 
with  the  possession  of  it ;  or  if  he  read  it  to  another,  or  other- 
wise in  any  manner  make  known  its  contents,  such  is,  in  law, 
a  pablication. 

The  question  of  pubUcation  is  ordinarily  one  of  mere  fact.  Publication 
to  be  decided  by  the  jury;  bat  this,  like  all  other  legal  and  q^tion'of 
technical  terms,  involves  law  as  well  as  fact ;  and  it  ia  a  f^^- 
question  for  the  court,  in  doubtful  cases,  whether  the  facts, 
when  proved,  would  conBtitute  a  publication  in  point  of  law. 

Proof  of  the  publication  of  a  libel  may  be  established  by  Pabiie&tioA  ta 
evidence  of  sending  it  to  the  wife  of  the  person  libelled ;  as  in  '^^^mimi!^ 
&   case  where  the  defendant  was  indicted  for  sending  to 
Lady  Caroline  Fox  a  scandalous  libel  on  her  husband,  a 
privy  councillor  (if). 

In  criminal  cases  it  is  necessary  to  prove  a  publication  Publication  in 

a  particular 

(S)  Supra,  Cbap.  XVI.,  p.  281.  cot.  Lawrence,  J.  coonty, 

CO  2  Esp.  226  ;  5  Mod.  163 ;  12  Co.  (/)   Vide  per  Beat,  J.,  The  King  y. 

35  ;  1  Hob.  62,  215.  Bvrdett,  4  B.  &  Aid.  126, 

(d-)  B.    V.    Hunt    and    analUr,   2  dj)  Hil.  Term.  1  Geo.  III.  (1761), 

Camp.  583;  R.  y.  HaH  and  another,  K.   B.   MS3.      J!,e    King    v.  Bontll, 

10  East,  94.  Digest  Law  of  Libels,  82,  and  127  ; 

(«)  It.  V.   Willlamt,  2  Camp.  646,  and  Wrfe  mpr:: ,  p.  269. 
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within  the  particular  county.  Whenever  the  publication  oF 
a  libel  has  once  been  authorised  by  the  defendant,  he  is  guilt; 
of  a  publication  in  whatever  county  the  libel  is  afterwarde 
published  (/j).  And  if  a  letter  be  sent  by  the  post,  it  is  a 
publication  by  the  defendant  in  any  county  to  which  the 
letter  is,  in  consequence,  sent  (i).  Where  the  writer  of  a  libel 
sent  it  by  the  post,  directed  to  A.  B.  in  the  county  B.,  and  it 
was  in  consequence  sent  into  the  county  B.,  and  from  thence 
sent  by  the  post,  directed  to  A.  B.,  in  the  county  M.,  where 
A,  B.  received  it,  and  read  it ;  this  was  held,  to  be  a  publication 
in  the  county  M.  (k). 

If  the  libel  be  dated  of  a  particular  place,  the  date  is  evidence 
that  it  was  written  there  (/)-  It  has  been  said  that  the  posl- 
mark  upon  a  letter  is  not  prima  fade  evidence  to  prove  that  e. 
letter  has  been  put  into  the  post<office  at  the  place  denoted  by 
the  post-mark  (m) ;  it  seems,  however,  from  a  later  authority', 
that  the  post-mark  is  a  fact  admissible  in  evidence  when 
corroborated  by  other  circumstances  (n) .  Upon  principle,  there 
seems  to  be  little  doubt  that  a  post-mark  upon  a  letter  in  the 
handwriting  of  a  defendant,  and  received  through  the  medium 
of  the  post,  is  evidence  as  a  circumstance  arising  in  the  usnnl 
course  and  routine  of  business  (o).  And  where  a  letter  con- 
taining a  libel  was  proved  to  be  in  the  handwriting  of  tbe 
defendant,  and  addressed  to  a  person  in  Scotland  ;  that  it  was 
received  from  the  C.  post-office  at  H.  in  Essex,  and  forwarded 
to  London  to  be  forwarded  to  Scotland  :  at  the  trial  the  letter 
was  produced  bearing  the  proper  post-marks,  and  with  the 
seal  broken  :  and  this  was  held  sufficient  privui  facie  evidence 
that  it  was  received  in  doe  course  by  the  person  to  whom  it 
was  addressed ;  and  of  a  publication  to  him  (j>).  The  post- 
mark is  evidence  to  show  that  the  letter  was  in  the  office 
whose  mark  it  bears,  at  the  date  of  the  mark  {q).  It  would 
appear,  however,  that  a  post-mark  is  not  to  be  taken  as 
genuine  without  regular  proof;  and  if  there  be  any  doubt 
as  to  the  genuineness  of  the  mark,  the  person  who  made  it  is 
the  best  witness  to  call  (t). 

(A)  B.  N.  P.  6,  Per  v.  Stid^Mtm ;  (")  See    Fletchfr   v.   BraU^ll,   » 

R.  Y,  Johiuan,  7  East,  Si".,  Starkie'*  C.  61. 

(i)  At.  WatioK,  1  Camp.  215.  (;0   'Warrm  t.  Warren,  1  C.  M.* 

(i)  Ibid.  ;  and  see  R.  v.  Girdwood,  R.  250. 
East'a  P.  C.  IIIG,  1120,  (j)  R.  t.  PlMmer,  Rubs,  i  By.  3H. 

(0  R.  T.  R«rdelt,  4  B,  it  Aid.  9:..  (r)  Abbey   v.   liU,   6    Bing.  299 ; 

(tn)  B.  V.  WaUon,  1  Camp.  215.  H'lNirfraci  T,  2ifn«iMj«n)rtA,  16  U-SIT- 

(n)  R.  V.  J«hnmi,  7  East,  d.  12-1. 
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XXSIV. 

of  a  libei  does  not  amouDt  to  an  admission  that  he  published       

,   'Wbatis 


it,  still  less  is  it  a  confession  that  he  published  it  in  any  par-  ^ 
ticular  county  (8).  In  a  subsequent  ease  upon  this  subject,  fubiioitioii  in 
which  at  the  time  excited  much  interest,  and  occasioned  much  gaunt;. 
legal  investigation  and  discussion,  the  points  were  shortly  aa 
follow: — The  information  charged  the  defendant  with  compos- 
ing, writing,  and  publishing  a  libel  in  Leicestershire ;  A.  stated 
that  he  received  the  libel,  which  was  in  the  handwriting  of  the 
defendant,  from  B.,  on  the  24th  of  August  {() ;  it  was  con- 
tained in  an  envelope,  which  had  been  destroyed,  but  which, 
to  the  best  of  the  witness's  recollection,  was  addressed  to  B., 
Avho  was  the  professional  friend  of  the  defendant ;  there  was 
no  trace  of  any  sea!  either  on  the  envelope  or  the  paper.  The 
paper  was  dated  Kirby  Park,  August  the  22nd, — Kirby  Park 
(the  defendant's  seat)  being  situate  in  Leicestershire,  a  hundred 
miles  from  London,  not  far  from  the  boundary  between  the 
-counties  of  Leicester  and  Rutland.  The  defendant  was  seen 
in  the  county  of  Leicester,  near.  Kirby  Park,  on  the  22nd  and 
on  the  23rd  of  August;  and  there  was  no  evidence  of  his  having 
left  the  county  of  Leicester  till  after  the  publication  (u)  of  the 
paper,  which  took  place  on  the  25th ;  the  only  words,  either 
on  the  paper  or  envelope,  besides  the  libel,  were  "  Forward 
this  to  A."  (the  witness).  The  paper  was  addressed  to  the 
filectors  of  Westminster ;  and  A.  had  no  reason  for  supposing 
that  the  defendant  intended  that  it  should  be  published,  except 
that  it  was  so  addressed.  A.  having  been  required  to  give  up 
the  author,  the  defendant  wrote  a  letter  admitting  that  he  was 
the  author.  No  evidence  was  given  on  the  part  of  the  defen- 
<Iant.  It  was  objected  at  the  trial,  and  afterwards  in  the  Court 
of  King's  Bench,  after  the  conviction  of  the  defendant,  on  a 
motion  lor  a  new  trial,  that  there  was  no  evidence  of  a  publi- 
c<Uion  in  Leicesterehire.  After  elaborate  argument,  it  was 
held,  by  the  majority  of  the  court,  that  the  evidence  was  suffi- 
cient to  warrant  the  conviction ;  and  that  if  a  libel  be  written 

(*)  The  &iv*H  Jli'hojii'  i-atc,  i  St.  fee  the  obseivations  upon  this  case  by 

Tr.  304,  4  Jac.  II.,  where  the  defen-  Lord  Ellenborough,   C.J.,   in    R.    v. 

(laDts,   in  Middlesex,  admitted   their  Johimua,  7  East,  6B. 

signatures  to  a  iietition  which  bad  (t)  A.  <lid  uot  etate  where  he  le- 

been  prepared  and  signed  in  Surrey  ;  ceived  it,  but  it  was  assumed,  and  no 

but  it   wag   held,   that  this  was  Dot  doubt  it  was  the  fact,  that  he  received 

evfdenctof  apublicationof  that  which  it  in  Middlesc:^. 

was  termeil  (bat  grossly  misnamed)  a  (x)  I.e.,  in  the  public  newspapers, 
libeljn  thccotintyot  Middlesex.    And 
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in  one  county  and  published  in  another,  the  libeller  may  be 


prosecuted  in  either  (x). 

And  if  a  person  in  Ireland  procare  another  to  publish  a  libel 

in  Middlesex,  he  may  be  indicted  in  Middlesex  <y). 

■P™^/""'        Where  proof  has  been  given  of  the  purchase  at  the  defen- 

pnbUcation.      dant's  shop,  of  a.  paper  containing  the  libel ;  such  is  sufficient 

prima  facie  evidence  to  entitle  the  prosecutor  to  have  it 

read  (z).    And  proof  that  the  defendant  procured  a  number  of 

placards  to  be  printed  from  a  manuscript,  part  of  which  when 

printed  he  took  away,  is  sufficient  to  warrant  the  reading  in 

evidence  of  one  of  those  copies  left  with  the  printer  (a) . 

Proof  of  Where  the  defendant  had  acknowledged  himself  to  be  thd 

A"k'"^*w  ■'*'  *'**^°'^  ^^  ^^^  ^^^  produced  in  evidence,  errors  of  the  preaa 

niopt :  and  some  small  variations  excepted,  his  counsel  objected  that 

the  confession  was  not  absolute,  and  that  therefore  the  libel 

could  not  be  read ;  but  Pratt,  C.J.,  allowed  it  to  be  read ; 

saying,  that  he  would  put  it  on  the  defendant  to  prove 

u  to  part  Dnif.  material  variances  (6).      On  the  trial  of  an  information  for 

libel,  setting  forth  that  the  defendant  "  caused  to  be  printed 

and  published  a  scandalous  libel  called  '  The  Post-boy  of 

to ,'  in  which  was  contained  the  following  scandalous 

passage "  [setting  forth  the  paragraph].  Upon  the  trial  it 
appeared  that  the  defendant  brought  the  paragraph  to  the 
printer,  and  desired  him  to  publish  it  in  "  The  Post-boy." 
Baymond,  C.3.,  ruled  that  this  evidence  did  not  support  the 
information,  which  charged  the  defendant  with  the  publication 
of  the  whole  paper ;  whereas  he  was  only  concerned  in  part  of 
it ;  and  so  the  defendant  was  acquitted  (c), 
Acc«9Miri«B  to  According  to  the  general  rule  of  law  that  in  misdemeanours 
UmFdUics.  gjj  g^g  principals,  and  there  are  no  accessories  (tO,  it  is  clear 
that  all  who  are  in  any  degree  accessory  to  the  publication  of 
a  libel,  and  by  any  means  whatever  conduce  to  the  pubhcation, 
are  considered  as  principals  in  the  act  of  publication  ;  thns  if 
one  suggest  defamatory  matter,  in  order  that  another  may 
write  or  piint  it  and  that  a  third  may  publish  it,  all  ore  equally 
amenable  for  the  act  of  publication  when  it  has  been  so 


(*)  B.   V.   Jlvrd-'tl.   Bart.,  3  B.  A  {*)  B.  v.  Hall,  Str.  *16. 

Aid.  717  :  4  B.  &  Aid.  9:..  {t)  B.  v.  KaopoH,  2  Seta.  Cm.  M. 

(y)  7  East,  6S.  pi.  36  ;  Digest  Law  of  Libels,  91. 

(r)  Bm  r.  Al,«on,  5  Burr,  2689.  (if)  See  Btg.  t.  Greenaogi,  !  Pei>- 

(a)  B. y.  ir«/«fl»,  2 Starkies  C 129 ;  C.  C.  453. 
12  Vin.  Abr.  229. 
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The  mere  composing  and  writing  a  libel,  without  publiea-     ^y"" 

tion  (e),  is  not  in  itself  actionable :   but  whether  the  writing        ' 

and  compoBing  a  libel  with  intent  to  puhliik  it,  though  not '^'■'"''«  ""^ 
followed  by  actual  publication,  be  an  indictable  offence,  seems  itbei  with 
doubtful :  the  point  was  discussed,  but  not  decided,  in  the  '"ay^il" 
case  of  The  King  v.  Sir  Francis  BurdeU(f). 

There  can  be  no  doubt,  however,  that  if  a  person  write  a  libel 
of  another,  or  keep  such  in  his  possession,  though  he  have  no 
intention  of  publishing  it,  yet  if  through  his  negligence  or 
inadvertence  it  falls  into  other  hands,  he  is  liable  civilly, 
though  probably  not  criminally,  the  mens  rea  being  absent. 

And  it  has  been  held,  that  to  copy  a  libel,  kuowmg  it  to  be  Copying  Libels. 
a  libel,  for  the  purpose  of  publication,  is  indictable ;  and  bo 
also  to  copy  the  copy  ol  a  libel  for  the  same  purpose  (g). 

Where  the  defendant  was  tried  upon  an  information,  setting 
forth  that  he  was  the  composer,  author,  and  publisher  of  a 
malicious  libel  against  the  late  Queen  Mary,  styled  "  Her 
Epitaph,"  the  jury  found,  by  way  of  special  verdict,  that  a  Writing  a 
certain  person  to  them  unknown  did  pronounce,  dictate,  and  ^^^^^ 
repeat  the  words  contained  in  the  libel  which  the  defendant 
did  write  ;  and  if  that  will  make  him  guilty  of  the  composing 
and  making  of  the  libel,  then  they  find  him  guilty  ;  and  as  io 
the  publication  they  find  him  "  Not  Guilty."  After  argument, 
the  court  observed,  "  The  making  of  a  libel  is  an  offence, 
though  never  pubUshed ;  and  if  one  dictate  and  another  write, 
both  are  guilty  of  making  it:  to  what  purpose  should  any  one 
Torite  or  copy  after  another  but  to  show  his  approbation  of  the 
contents  of  a  libel,  and  the  better  to  enable  him  to  keep  it  in 
his  memory  and  repeat  the  contents  of  it  to  others."  The 
matter  was  however  adjourned  and  it  does  not  appear  that  any 
judgment  was  given  (k). 

A  person  may  be  indicted  as  a  principal  for  a  libel  which  he  Liotaiity  oi 
dictated  to  another ;  as  where  a  defendant  communicated  a  yft^"a  [^j 
story  to  the  editor  of  a  newspaper,  and  asked  the  editor  to  to  another. 
"  show  up  "  the  plaintiff ;  and  the  editor  afterwards  told  the 
story  to  the  reporter,  who  wrote  and  published  it ;  the  story 
being  substantially  the  same  as  that  communicated  by  the 
defendant,  but  with  comments,  giving  it  a  ridiculous  character  ; 
it   was  held,  that  the  defendant  was  properly  convicted  of 

(e)  See  Lambt  cute,  U  Co.  Rc|).  59.  (j)  R.  t.  Betre,  12  Mod,  320. 

{/)  4  B.  i:  Aid.  06  ;  eeepetAbUttt,  l,h)  Paiat'i  note,    h   Mod.    163:    I 

L,C.  J.,  Ibid.,  138  i  and  per  Holrojd,  Salk.  281  ;    Comb.  358  ;  Carth.  40S  ; 

J.,  1  bid.,  1 35.  1  Lord  Ray.  729  ;  Holt,  391. 
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publisbiog,    and    causing    and   procnring  the    libel    to  be 
publiebed  (t). 

TJpoD  the  wbole,  whatever  doabt  may  exist  as  to  the  criminal 
nature  ot  the  act,  where  it  is  confined  to  the  mere  writing, 
printing,  or  preserving  of  a  libel;  it  seems  to  be  perfectly  clear, 
that  every  person  who  malicioasly  lends  his  aid  to  the  con- 
Btruction  ot  a  libel,  subseqaently  published,  or  who  contributes 
to  the  publication  of  one  already  made,  with  a  knowledge  of 
its  contents ;  is  indictable  as  a  principal  for  the  whole  mischief 
produced.  And  according  to  the  doctrine  laid  down  in  Lamb'» 
case  (A:),  where  a  libel  has  been  published,  proof  that  the  de- 
fendant committed  it  to  writing ;  or,  by  parity  of  reasoning, 
did  any  other  act  contributing  to  its  existence,  as  for  instance, 
that  he  dictated  it  (l),  is  great  evidence  that  he  pablished  it, 
unless  he  can  satisfactorily  explain  the  motive  of  his  act. 

And  not  only  the  party  who  originally  prints,  but  every 
person  who  utters,  sells,  gives,  or  lends  a  copy  of  an  oETensive 
publication  to  any  other  person,  is  liable  to  be  prosecuted  aa  a 
publisher  (m). 

The  sale,  therefore,  by  an  agent  in  a  shop,  in  the  usual 
course  of  business,  is  pnind  facie  evidence  of  a  publication 
with  the  knowledge  and  privity  of  the  owner;  and  although  it 
be  not  conclusive  evidence,  yet  it  throws  upon  liim  the  necessity 
of  rebutting  the  presumption  by  evidence  to  the  contrary  (n), 
even  if  the  principal  lives  at  a  distance  from  bis  shop  (o) ;  for 
the  law  presumes  that  the  master  is  acquainted  with  what 
his  servant  does  in  the  course  ot  his  business  (p).  But  tbe 
defendant  may  rebut  the  presumption,  by  evidence  that  the 
pnbiicaiion  by  libel  was  sold  contrary  to  his  orders,  or  clandestinely ;  that  by 
—  sgent.  reason  of  sickness  he  was  ignorant  of  the  fact ;  that  some  deceit 
or  surprise  was  practised  on  him  (q) ;  or  that  he  was  absent 
under  circumstances  which  entirely  negative  any  presumption 
of  privity  or  connivance  (i) ;  as  when  a  printer  is  confined  in 
prison,  to  which  his  servants  have  no  access,  and  they  publish 
u  libel  without  his  privity  («). 


ETideoce  to 
rebut  primd 


(i)  Sfg.  V,  Cwj'tT,  8  Q.  B.  533  ;  U 
L.  J.  Q.  B.  (N.  S.)  20«  ;  and  see  PariM 
V.  Pracott  and  anollwr,  mijira,  p.  272. 

(J)  9  Co.  69. 

(i)  lieg.  V.  Ci'^jier,  ivpra. 

(m)  The  King  v.  Jlai-i/  CiirliU,  3 
1).  Ic  Aid.  169. 

(n)  R.  V.  Almon,  5  Burr.  2689 ; 
Wood's  Ins.  443;  12  Vin.  Ab.  220; 
Plnaketi  v.  Cuhbett,  5  Esp.  C,  13S. 


(.1)  B.  V.  Dodd.  2  Sess.  C.  33; 
Digest  Law  of  Libels,  27. 

[p)  ff.v.  .Vif«,  I  BarnardistoD,K.B. 
306  ;  FiC7g.  il ;  Digest  Law  Lib.  27. 

(q)  See  the  obaerTations  of  Aston, 
J.,  in  S.  V.  Almon,  6  Burr.  2686. 

(.■)  I";rf/- The  Libel  Act,  18*3  (6  t  J 
Viet,  c.  Wl,  s.  7). 

(-)  B.  T.  Ifi-od/all,  5  Burr.  2661 ;  2 
Sir.  1131  ;  Leach's  ed.  of  Haw.  b.  1, 
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2ndly.  That  the  matter  charged  is  a  libel.    It  moat  be  proved     ^^JTl' 

to  the  satisfaction  of  the  jury,  nuder  tbe  direction  of  the  judge ' 

<and  to  the  satisfaction  of  the  court  on  motion  in  arrest  of  ^"J^^^J^*''** 
judgment),  that  the  matter  charged  in  the  indictment  as  having  chari;o.i  ia  & 
been  published  by  the  defendant  is,  in  law  and  in  fact,  a 
libel  (0>  The  caaea  and  authorities  on  the  subject,  aa  to  what 
in  law  amounts  to  a  libel,  have  already  been  cited  (u) :  and  as 
to  the  direction  to  be  given  to  the  jury  upon  that  question,  tbe 
matter  ia  discussed  in  a  subsequent  chapter  (j). 

Upon  the  trial  of  an  indictment  or  information  for  publish-  The  Libel  iimif 
ing  a  libel,  the  libel  complained  of  should  be  produced  on  tbe  Xioed  at^he 
part  of  the  prosecution  ;  and  after  proof  of  publication  by  the  '^"^ 
defendant,  may  be  read  to  the  jury.    If  the  libel  baa  merely 
l>een  exhibited  by  tbe  defendant,  and  notice  haa  been  given 
liim  to  produce  it  on  the  trial,  and  he  refuse  to  do  so,  parol 
evidence  may  be  given  of  its  contents  ii/).      And  secondary 
evidence  may  sometimes  be  given  aa  to  the  authorship  of  an 
anonymous  libel.    So,  on  the  trial  of  an  information  for  libel,  SecoDiiary 
containing    an  averment  that  the   prosecutor  had  received  "„^^"™i,??  Jj 
certain  anonymous  letters,  and  that  the  defendant  published  a  Anonjmoos 
placard  of  and  concerning  those  letters,  which  placard  con- 
tained the  question,  "Wereyounot warned thatyour character 
was  at  stake?"  and  tbe  prosecutor  declared  that  he  should  not 
have   understood  tbe  meaning  of   tbe  placard  if  be  had  not 
also  seen  the  anonymous  letters,  and  that  he  understood  tbe 
passage  in  the  placard  to  allude  to  those  letters  ;  it  was  ruled, 
that  the  anonymous  letters  were  then  admissible  on  tbe  part  of 
l.he  prosecution,  without  proving  who  wrote  or  sent  them ;  as 
the  placard  referred  to  them,  and  was  made  intelligible  by 
reference  to  them ;    and  that  a  person    who  refers  to  other 
papers  in  his  publication,  must  submit  to  have  them  read,  aa 
explanatory  of  anch  publication  (s). 

Srdly.  A8  to  proof  of  the  introductory  arermeitts  and  inn  uen-  Proof  a!  Intro- 
iloea  in  an  indictment  or  criminal  information  tor  libel.    When  menwT^^'"^ 
these  are  necessary  for  the  purpose  of  explaining  the  libel,  innaondms. 
the  intention  of  the  libeller,  or  the  application  of  the  libellous 
matter  to  the  prosecutor,  they  must  be  proved  as  laid  (a). 

•■■  73,  s.  10,   note  (3)  ;   but  see   The  516  et  leq. 

V«ee»  V.  HMn„<k  aitd  at/.c-t,  Ufm,  (i/)  It.  v.  »'«/«««  and  Mf>-i.  2  T.  S. 

I<.  TM;  ako  "Evideace  for  the  De-  201,  per  Buller,  J.;  and  i'ide  tnpra, 

fence,"  infra,  p.  *a8.  pp.  274  -5. 

(()  Libel  Act,  32  Geo,  111.  cap.  6U.  (.-)  S.  v.  Slaaei/,  5  C.  &  P.  213,  oar. 

(«)  Supra,  Cbap.  \l.  Lord  Tenterden,  C.J. 

(4  Infra,  Chap.  SSSVI.,  pp.  SU,  (o)  ri<ie*«;i(w,p.240, -Innuendoes." 
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A  gazette  is  evidence  to  prove  an  averment  that  eertam 
addresBes  have  been  presented  to  the  king  (b).  So  the  king's 
proclamation  for  the  discovery  of  certain  offenders,  reciting 
that  outrages  have  been  committed  in  certain  districts,  is 
evidence  to  satisfy  an  introdactory  averment  in  an  information 
tor  a  libel,  that  such  outrages  had  been  committed  (c).  An 
allegation  that  the  defendant  was  duly  elected  treasarer  of 
a  particular  parish,  is  proved  by  an  entry  in  the  veatry-book, 
stating,  that  he  was  elected  to  that  office  at  a  vestry  held  after 
notice  ((f).  Where  the  indictment  alleges  that  the  prosecutor, 
at  the  time  of  the  libel,  filled  a  particular  situation,  it  is  suffi- 
cient to  prove  a  previous  appointment  without  showing  its 
continuance ;  for  the  commencement  being  shown,  the  con- 
tinuance will  be  presumed  ;  as  in  the  case  of  an  indictment  for 
a  libel  on  Lord  St.  Vincent,  in  his  character  of  First  Lord  of 
the  Admiralty;  the  prosecutor  produced  his  patent,  and  && 
proof  was  deemed  sufficient  {e).  Bat  unless  strict  proof  of 
appointment  be  rendered  necessary  by  the  particular  mode  of 
averment,  proof  that  a  party  acted  in  a  public  office  is  sufficient 
primd  facie  evidence  that  be  really  held  it. 

In  an  information  for  a  libel  imputing  improper  conduct  to 
the  town-clerk  of  H.,  it  was  alleged  that  he  was  town-clerk, 
and  that  it  was  his  duty  to  issue  his  precept  for  summoning 
the  grand  jury.  The  precept  was  signed  both  by  the  mayor 
and  towD-clerk  :  it  was  ruled  that  this  satisfied  the  allegation 
that  he  issued  his  precept,  and  that  the  fact  that  he  was  aa 
alderman  of  the  borough  at  the  time  when  he  was  elected 
town-clerk  made  no  difference  (/), 

In  criminal,  as  in  civil  proceedings,  for  libel,  it  is  unneces- 
sary to  give  further  proof  of  facts  which  the  alleged  libel 
lusumes  to  be  true  (3).  Where,  in  a  criminal  information  for 
libel,  introductory  averments  are  made  as  to  certain  trane- 
actions  having  taken  place,  and  that  the  libel  was  published 
and  concerning  them ;  and  tbe  libel  is  then  net  out  as  referring 
to  them  ;  and  the  prosecutor  at  the  trial  gives  general  proof  0! 
such  transactions  to  support  the  introductory  part  of  his  plead' 
ing;  the  defendant  is  not  thereby  authorised  to  give  evidence 
of  the  particular  history  of  those  transactions,  so  as  to  bring 

(J)  R.  T.  a-lt,  5  T.  K.  i3C.  (/)  BriT  v.  Hatfield,  4  C.  t  P.  Hi. 

(c)  It.  Y.  A'KrtuH,  4  M.  &  S.  mil.  cor.  Vaughan,  B. 

(d)  a.  V.  J^arti;,  2  Camp.  100,  cr.  (g)  See  B.  v.  Svtton,  4  M.  i  S.  U»i 
Macdonald.  C.ti.  Berrymax  \:  Witf.  4  T.  R.  366- 

(e)  B,  T.  Jfadd,  •>  Enp.  2311. 
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into  issae  the  truth  or  falsehood  ol  the  libel.     But  if  such     ^-?^'^*;'^ 
evidence  be  adduced  bondjide,  with  a  view  to  inform  the  jury     '  1!_  ' 
of  the  nature  of  the  transactions,  from  which  they  might  judge 
whether  the  libel  related  to   tbem  or  not,  and  the  judge  ia 
informed  that  the  evidence  is  offered  for  that  purpose,  it  is 
admissible  [k). 

4thly.  Tlteapplieationqfthelibelto  theproaeoitor.     It  must  Th»t  tha  libel 
be  proved  that  the  prosecutor  is  the  person  libelled ;  for  unless  pJJ^^r*''^ 
the  libel  is  shown  to  apply  to  the  person  charging  the  defendant 
with  the  publication  of  it,  as  a  libel  upon  him,  the  indictment 
cannot  be  sustained  (i). 

Where  the  prosecutor  is  actually  named  in  the  publication 
itself,  no  further  evidence  will  usually  be  necessary  as  to  its 
application  to  him.     But  where  the  libel  ia  covertly  expressed 
as  to  the  name  of  the  person  or  the  application  of  the  defama- 
tory matter,  evidence  must  be  given  to  show  that  the  prosecutor 
is  the  person  to  whom  it  applies,  or  was  meant  to  apply.     Bui 
whatever  the  intention,  it  the  jury  find  by  their  verdict,  that 
any  person  to  whom  it  was  published  would  understand  it  to 
apply  to  the  prosecutor,  such  finding  will  be  sufficient  to 
sustain  the  verdict  (No- 
where the  intention  to  apply  defamatory  remarks  to  the  identification 
prosecutor  is  rendered  doubtful  and  ambiguous,  by  the  defen-  ^  theve"on 
dant  having  left  blanks  for  names,  or  from  his  having  given  eaiomniated. 
merely  the  initials,  or  introduced  fictitious  names,  it  is  always 
a  question  for  the  opinion  and  judgment  of  the  jury,  whether 
the  prosecutor  was  the  party  really  aimed  at.     For  tliis  pur- 
pose the  opinions  of  witnesses,  who,  from  their  knowledge  of 
the  parties  and  the  circumstances,  are  able  to  form  a  conclusion 
as  to  the  defendant's  intention  and  application  of  the  libel,  are 
evidence  for  the  information  of  the  jury. 

So  the  declarations  of  spectators,  whilst  looking  at  a  libel- 
lous picture,  publicly  exhibited  in  an  exhibition  room,  have 
been  received  in  evidence  to  show  that  the  figures  portrayed 
were  meant  to  represent  the  parties  alleged  to  have  been 
libelled  (0- 

A  defamatory  writing  expressing  only  one  or  two  letters  of  Where  initials 
a  name,  but  in  such  a  manner  that,  from  what  precedes  and  '^ 

(A)  S^.  T.  6ra«tami  othera,  5  B.  &  {It)   Vide  Le  Fhhv  v.  ::^ah:tmto»,  I 

Adol.  lOei  ;  il  Ner.  &  Man,  \m.  H.  L.  Cas.  GST,  6r>l. 

(i)  It.  T.  Butchrlrr,  Fitzg.  al,  pl.7  ;  (0  D»  Bait  y.  liereifaiii .  2  Cam]). 

Digest  Law  of  Libels  (ITUS],  |).  !IT  ;  ul2,  per  Loi'd  Ellen boroiigli.  CJ. 
and  Tide  rtiyra.  Chap.  XTL,  p.  27fi. 
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*v  YYiv"     'o"*'^^>  '*  ""^st  needs  be  understood  to  aignily  that  it  refers  to 

' '     the  proaecntor,  in  the  plain,  obvious,  and  natural  constructioo 

of  the  Tvhole,  is  as  much  a  libel  as  if  the  name  had  been 
published  at  large ;  and  the  court  and  jnry  will  so  nnderstand 
it,  and  will  not  suffer  justice  to  be  defeated  by  such  attempted 
evasions  {«()■ 

It  will,  therefore,  be  seen  that  the  consequences  of  the  publi- 
cation of  defamatory  matter  cannot  be  evaded  under  any  dis- 
guise of  etyle;  for  the  law  is  not  to  be  defrauded,  and  the 
punishment  of  the  libeller  eluded  on  account  of  the  mystery  of 
his  satire  ;  but  always  proportioned  to  the  mischief  done,  and 
the  jToison  intended  to  be  conveyed  by  it(H). 
Wbetu  blank        'Where  the  name  of  the  party  calumniated  is  left  in  blank, 
*"    name,  gg^gj-gj  evidence  by  those  who  know  him,  is  auificient  for  the 
purpose  of  proving  that  he  was  the  person  meant ;  but  such 
evidence  is  insufficient  if  it  turn  out  upon  inquiry,  that  the 
witness  derives  his  conclusion  merely  from  the  terms  of  another 
libel,  with  the  publication   of  which  the  defendant  had  no 
concern  (o), 
wiisre  the  libel     Au  indictment  was  preferred  against  the  defendant,  a  book- 
of  wT^rai "'"'  seller,  for  a  lil>el  on  the  Aides-de-camp  of  the  Governor  and 
[*nions.  but     Commander-in-Chief  of  the  Leeward    Islands,  contained  in  a 
nurainRaiiTonB  book  purporting  to  be  "  The  Tenth  Report  of  the  Directors  of 
ill  iBriKiiiar.    the  African  Institution."     The  libel  imputed  thata  gentlenian 
who  held   the  situation  of  aide-de-camp  to  the  governor,  had 
severely  whipped  a  negro  woman  of  his  own,  who  was  preg- 
nant ;  that  on  her  making  complaint  to  the  governor,  the  gen- 
tleman gave  the  woman  an  additional  number  of  lashes,  and 
dispatched  an  insolent  note  to  the  governor,  who  in  conse- 
quence ordered  his  dismissal  from  the  service.     It  appeared 
that  at  the  time  of  the  publication,  there  were  eight  several 
gentlemen  who  were  aides-de-camp  to  the  Governor-General : 
and  the  indictment  charged  it,  in  the  first  count,  as  a  libel  of 
and  concerning  the  eight.    The  indictment  also  charged  it  aa 
a  libel,  in  eight  separate  counts,  on  eight  separate  individnalfl 
named  in  those  counts.    But  it  appeared,  on  the  evidence,  to 
be  impossible  to  apply  it  to  any  one  of  those  eight,  because  the 
libel  did  not  designate  any  one  of  them  further  than  by  his 
situation  of  aide-de-camp ;  and  impossible  also  because  it  was 

(w)  7A«   (^Hfen  v.  ffiirt,  T.  T,   12  "  Geulleman   of  the   Inner  Temple," 

Anii.(1711);  Ligost  Law  of  Libels,  7  ;  p.  13. 
and  ride  Boaek  v.  Bfid,  2  Atk.  469.  (.<)  Bourh  v.   Mnrrt»,  2  C.  S  P. 

(«)  Digest   Law    of    Libels,    by  a  3U7,  cur.  AbbcKt,  C.J. 
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proved  that  the  facts  stated  in  the  libel  were  wholly  false  and  ^""^,'' 
groundless.  And  the  publication  did  not  contain  any  nuitter  — 
by  which  any  person  acquainted  with  all  of  them  might  apply 
it  to  one  in '  preference  to  the  otherB.  It  was  argued  by  the 
Attorney-General  on  behalf  of  the  defendant,  that  it  was  a  mere 
dexcriptio  persona,  and  that  the  libel  did  not  charge  the  act  as 
done  in  his  character  of  aide-de-camp,  and  that  it  was  not  a 
libel  on  the  body  at  large.  But  per  Abbott,  J,  (p),  "  I  have  not 
the  slightest  particle  of  doubt  that  a  count  might  be  so  framed 
as  to  make  this  a  libel  against  the  ei^ht  ;  for  if  it  were  other- 
wise, a  person  might  publish  a  libel  of  one  of  eight  persons,  and 
the  facts  being  so  false,  no  human  being  could  apply  it  to  any 
one  of  them,  he  must  go  unpunished,  though  he  may  have 
brought  eight  persons  into  slander  and  reproach."  And  the 
learned  judge  said,  be  would  take  the  opinion  of  the  jury 
whether  the  publication  had  the  effect  of  bringing  the  several 
persons  who  filled  the  situation  of  aides-de-camp  into  suspicion 
and  disgrace  ;  and  if  they  thought  it  did,  tbey  would  find  the 
defendant  guilty  on  the  first  count,  and  in  that  event  counsel 
for  the  defendant  should  be  at  liberty  to  apply  to  the  court  to 
correct  that  verdict,  if  the  evidence  did  not  support  it.  And 
accordingly  the  jury  were  directed  to  say,  by  their  verdict, 
whether  they  were  of  opinion  that  the  pubUcation  in  question, — 
ambiguous  as  it  was,  and  utterly  false  as  it  had  been  proved  to 
be,  and  for  those  two  reasons  incapable  of  application  to  any  one 
of  them,  but  manifestly  refiecting  upon  some  of  them, — was  a 
libel  calculated  to  bring  all  of  them  into  public  suspicion  and 
di^race :  that  if  they  were  of  opinion  it  had  that  effect,  they 
would  say  that  the  defendant  was  guilty  on  the  first  count. 
The  jury  having  found  the  defendant  Quilty  on  the  first  count ; 
on  his  coming  up  for  judgment,  Serjeant  Best  moved  for 
judgment,  and  Scarlett  and  other  learned  counsel  addressed 
the  court  in  mitigation  of  punishment,  but  no  exception  was 
taken  to  the  rnling  and  direction  of  the  learned  judge  {q). 

Though  a  defamatory  publication  may,  piimA  facie,  apply  to  Wbere  tiie 
individuals  merely  as  a  class,  yet  if  it  contain  statements  or  [f'jfc'i^''^ 
descriptions  which  can  be  shown  by  innuendo  (without  extend-  body  of 
ing  the  sense  of  the  words)  to  be  directly  applicable  to  any  ''*"'""■ 
person  in  particular  of  the  class  alluded  to,  an  action  or 

{p)  AfterwardB  Abbott,  C.J.,  and  juij.     [from 

Bubsequeotiy  Lord  Teoterden,  L.CJ.  tiial,    tnkeo   i 

(})  TheKing  v.  Ilatc/iard,  Feb.  20lh,  Ourney.] 
1817,  car.  Abbott,  J,    ami   a  special 
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*VTYi'v      indictment  may  be  suBtainfld  by  such  person  in  respect  of  th« 
'  —  '     publication.    So  in  the  case  of  an  action,  where  the  decIaiatioD 
stated  that  the  plaintiff  -was  the  owner  of  a  factory  in  Ireland, 
and  then  charged  that  the  defendant  published  Of  him,  and  of 
the  said  factory,  a  libel,  imputing  that  "  in  some  of  the  Irish 
factories  {innuendo,  meaning  thereby  the  plaintiff's  factories) 
cruelties  were  practised  " ;  though  there  vas  no  allefcalion 
otherwise  connecting  the  libel  with  the  plaintiff :  the  declara- 
Or  en  partieH    tiou  was,  after  verdict,  held  good  (r).    And  Lord  Cottenham, 
ficaJJj'oMiDa  ^■'  ol'served,  in  the  course  of  hia  judgment: —  "  If  a  party  can 
theiii.  publish  a  libel  bo  framed  as  to  describe  individaats,  thoaghnot 

naming  them,  and  not  specifically  describing  them  by  any 
express  form  of  words,  but  still  so  describing  them  that  it  is 
known  who  they  are,  as  the  jurors  have  found  it  to  be  here; 
and  if  those  who  must  be  acquainted  with  the  circumstances 
connected  with  the  party  described  may  also  come  to  the  same 
conclusion,  and  may  have  no  doubt  that  the  writer  of  thelibel 
intended  to  mean  those  individuals,  it  would  be  opening  a  very 
wide  door  to  defamation  if  parties  suffering  all  the  inconve- 
niences of  being  libelled  were  not  permitted  to  have  that  pro- 
tection which  the  law  affords.  If  they  are  so  described,  that 
they  are  known  to  ail  their  neighbours  as  being  the  parties 
alluded  to  ;  and  if  they  are  able  to  prove  to  the  satisfaction  of 
a  jury  that  the  party  writing  the  libel  did  intend  to  allude  to 
them,  it  would  be  unfortunate  to  find  the  law  in  a  state  which 
would  prevent  the  party  being  protected  against  such  libels  "  (i). 
TI.0  Jiirj  to  And  the  jurors  are  to  determine  whether,  when  a  class  is 
*h'cth""ubei  i'^^^^''^*'  *"'  ^^^  individual  who  complains  that  the  slander 
niipiieB  to  applied  to  him  is,  in  point  of  fact,  justified  in  making  such 
roaecutor,  complaint ;  and  such  is  clearly  a  reasonable  principle,  because, 
whether  a  man  is  called  by  one  name  or  another,  or  whether 
he  is  described  by  a  pretended  description  of  a  class  to  which 
he  is  known  to  belong,  if  those  who  look  on  know  well  who  is 
aimed  at,  the  very  same  injury  is  infiicted  as  if  his  name  and 
Christian  name  were  ten  times  repeated  (()- 
Libel  on  a  '^^^  court  granted  a  rule  nUi  for  a  criminal  information 

^ei?on  by        against  the  publisher  of  a  newspaper,  for  a  libel  containing 
cove     esCTip-  ^^^^  gross  imputations  upon  a  person  not  named  in  the  libel, 
hut  described  as  "  a  member  of  the  aristocracy,  of  refioed  taste 
and  studions  habits,  and  an  artist  of  more  than  ordinary 

(i')  Ze  FanuaadanMerT.  ^falcoBl^  {I)  Per  Lord  CoUenh&m  in  tbe  same, 

i,;i  riiiJ  Mier;  1  H,  L.  Cases,  637,  p.  668, 

^.)  Ihid.,  !>-  604. 
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ability  " ;  upon  affidavits  by  the  applicant  and  three  other  per-     ^^^^^ 

sons,  that  from  the  description  and  other  statements  cpntained       

in  the  libel,  they  understood  and  believed  it  to  refer  to  the 
relator.  Bnt  on  showing  cause  against  the  rule,  affidavits  were 
read,  one  by  the  publisher  of  the  paper,  stating  that  he  had 
made  inquiry  of  the  writer  of  the  article  (whom  he  named) ,  and 
had  ascertained  from  him  that  the  applicant  was  not  the  person 
referred  to,  or  intended  to  be  described  or  referred  to.  There 
was  also  an  affidavit  by  the  writer  of  the  article  himself,  emphati- 
cally and  distinctly  denying  that  the  applicant  was  the  person 
referred  to :  but  without  saying  to  whom  he  did  refer ;  the 
court  deemed  this  sufficient.  And  per  Cockburn,  L.C.J.,  the 
writer  could  not  be  required  to  answer  as  to  that :  it  is 
sufficient  that  be  swears  he  did  not  refer  to  the  applicant. 
And  as  counsel  on  his  behalf  expressed  himself  satisfied  with 
the  public  disclaimer,  the  court  permitted  the  rule  to  be 
discharged  (u). 

Sthly.  As  to  the  malice  of  the  Defendant.     The  rule  of  law  on  a«  to  the 
this  subject,  in  criminal,  is  analogous  to  that  in  civil  proceed-  cete^aut'" 
ings  {x).    As  malice  is  necessary  in  order  to  constitute  civil 
responsibility,  A  fortiori,  it  is  essential  tomake  a  party  criminally 
amenable. 

The  defendant's  malice  consists  in  his  intention  to  effect  the  intoDtion, 
particular  mischief ;  and,  as  in  all  other  cases,  what  he  intends  ilf,^. 
must  be  inferred  from  what  he  does.  If  nothing  appears  from 
which  the  intention  is  to  be  collected,  except  the  publication 
of  the  libel  itself,  unexplained  by  any  context  of  circumstances ; 
if  the  very  terms  of  the  document  itself  tend  to  scandalize, 
degrade  and  injure  the  individual,  or  to  excite  to  acts  of  out- 
rage and  sedition,  the  intention  on  the  part  of  the  defendant  to 
effect  those  objects  must  necessarily  be  inferred  without  the 
aid  of  any  extrinsic  proof  (j/).  If,  on  the  other  hand,  there  be 
facts  and  circumstances  which  supply  a  justification  or  excuse, 
provided  the  defendant  acted  honestly,  with  a  view  to  the 
occasion,  and  was  not  actuated  by  express  collateral  malice  ; 
then  it  lies  on  the  prosecutor  to  prove  such  express  malice,  or 
malice  in  fact  (2). 

Where  there  is  no  evidence  of  such  facts  and  circumstances 

(k)  In  re  Lord  Ronald  Oiaver,  and  (y)   Vide  tapra,  pp.  205  and  875. 

"  Thf  ilaa  of  the  World."    Gittings  ia  (;)  As  to  whnt  ia  evidence  of  niftlice 

Banco,  Jiniiary  12th,  1879  ;  MS.  see  ante.  Chap.  Kill.,  p.  20C. 

(i)  Supra,  Chap.  XIII.,  p.  20i. 
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as  would,  if  found  by  the  jury,  raise  eitlier  an  abiolute  justifica- 
tion, independently  of  the  qneBtion  of  intention,  or  a  conditional 
juBtification  or  eKcuse,  dependent  on  actual  intention :  then,  if 
the  question  of  malice  is  to  be  regarded  as  a  question  of  fact 
for  the  jury,  it  is  undoubtedly  one  which  they  ought,  in  that 
predicament,  to  draw  from  the  commission  of  a  noxious  act. 
It  ia  a  plain  and  obvious  principle,  in  morals  as  well  as  law, 
that  every  one  must  be  taken  to  contemplate  and  intend  the 
natural  and  immediate  consequences  of  the  act  which  he  does, 
and  the  means  which  he  uses. 

"Where  a  party  is  instrumental  to  a  publication  of  that  which 
is  noxious  and  illegal,  without  any  moral  blame  imputable  to 
himself,  he  cannot  be  criminally  though  he  may  be  civilly 
responsible.  A  lunatic  or  madman,  incapable  of  distinguish- 
ing between  right  and  wrong,  though  not  a  fit  object  of  penal 
visitation,  is  nevertheless  liable  to  be  indicted  for  the  publica- 
tion of  a  libel :  but  a  party  who  publishes  a  libel  without 
knowledge  of  its  contents,  may  excuse  himself,  provided  his 
ignorance  were  not  in  itself  culpable ;  aa  where  a  servant 
delivers  a  sealed  letter  without  knowledge  of  its  libellous 
quality,  in  obedience  to  the  command  of  his  master,  and 
without  any  reason  for  supposing  the  order  to  be  illegal.  Bat 
where  the  act  is  knowingly  and  intentionally  done,  it  is  plain, 
that  the  mere  absence  of  an  actual  intention  to  injure,  cannot 
absolve  from  criminal  responsibility,  when  circumstances  are 
wanting  which  the  law  recognizes  as  supplying  an  absolute  or 
conditional  justification. 
Pi^BuinpUoD  In  a,  case  which  was  one  of  an  information  against  the 
the  Defendant  <3e^6n'JaQt  ^"1  falsely  and  maliciously  publishing  a  libel  assert- 
jDtended  the  ing  that  the  King  was  afflicted  with  mental  derangement ; 
wh^folio^.  ^^^  J""*?  having  inquired  of  the  court  whether,  in  order  to 
convict  the  defendant  for  the  publication  of  a  libel,  a  maUcious 
intention  must  not  have  existed  in  his  mind:  the  Chief 
Justice  answered,  that  a  person  who  publishes  that  which  Is 
calumnious,  concerning  the  character  of  another,  must  be 
presumed  to  have  intended  to  do  that  which  the  publication 
is  necessarily  and  obviously  calculated  to  effect,  unless  he  can 
show  the  contrary ;  and  the  onus  of  proving  the  contrary  lies 
upon  him  {a) . 

Under  the  Libel  Act,  1792  (b),  upon  the  trial  of  any  indict- 
ment or  information  for  making  or  publishing  a  libel,  the  jury 

(h)  S2  Qeo.  III.  c.  60. 
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may  give  their  verdict  upon  the  whole  matter  put  in  issue  ;  and      Chamkr 

therefore  they  may  take  into  their  consideration  the  intention        

of  the  party  accused  of  publiahinr;  a  libel  (c).  But  the  inten- 
tion of  Buch  party  canuot  be  stated  or  explained  by  himself  (d). 
Whenever  the  intention  is  in  issue  it  is  entirely  a  question  for 
the  jury.  And  bo,  where  on  the  trial  of  an  information  for  the  lotentioD  n 
pabHcation  of  a  seditious  Hbel,  the  jury  were  directed  that  the  j"^''*"  *" 
question  whether  it  was  published  with  the  intention  alleged 
in  the  information,  was  peculiarly  for  their  consideration  ;  that 
the  intention  was  to  he  collected  from  the  paper  itself,  unless 
the  import  of  the  paper  were  explained  by  the  mode  of  publi- 
cation or  any  other  circumstances  ;  that  if  it  appeared  that  the 
contents  of  the  paper  were  likely  to  excite  sedition  and  dis- 
affection, the  defendant  muBt  be  presumed  to  intend  that  which 
his  act  was  likely  to  produce  :  that  if  they  should  be  of  opinion 
that  such  was  the  intention  of  the  defendant,  then  it  was  the 
duty  of  the  judge  to  declare  that  in  his  opinion  such  a  paper, 
published  with  such  an  intent,  was  a  libel ;  leaving  it,  however, 
to  them  to  find  whether  it  was  a  libel  or  not.  And  sneh,  after 
elaborate  argument,  was  held,  per  totain  curiam,  to  be  a  correct 
mode  of  leaving  the  question  to  the  jury  under  the  statute  32 
Geo.  III.  c.  60,  s.  l(^). 
And  on  an  indictment  for  sending  a  letter  threatening  to  statementa  by 

,,  .         u  ■•  ■  I      (  ■    t  r         the  Pnblishw 

accuse  the  person  to  whom  it  is  sent,  of  an  infamous  cnme,  of  ^  utei. 
statements  made  by  the  sender  as  to  what  he  meant  by  the 
accusations  contained  in  the  letter,  are  admissible  in  evidence 
against  him  (/). 

Where  a  publication  with  a  specific  intention  is  alleged,  wtew  & 
such  intention  must  be  proved  accordingly.     Where,  therefore,  tiIm'ia'i°^Bd, 
a  letter  is  alleged  to  have  been  written  and  sent  with  intent  to 
provoke  the  party  to  whom  it  has  been  sent,  to  commit  a  T"  ptovoko  a 
breach  of  the  peace,  such  intent  must  be  proved  as  laid.     So  too  peoce. 
where  the  publication  is  averred  to  have  been  made  with  intent 
to  defame  particular  magistrates,  or  to  bring  the  administration 
of  justice  into  contempt.    But  allegations  of  intent  are  usually  DiviBibie 
divisible,  and  where  two  distinct  intents  are  charged,  either  of     °** 
which  would  support  the  indictment,  it  is  sufficient  to  prove 
one  of  them  (g). 

(f)   ride  5  T.  E.  411,  444  ;  and  The  (e)  Tie  Ki«g  v.   BvTdett,  4   B.  & 

KiHQ  V.  Bai-raelmigh.  1  K.  B.  (1906),  Aid  !ir.,  120. 

C.  C.  It.  201,  pet  Darling.  J.,  at  p. 212.  (/)  Beg.  v.  Tuelifr,  I  Moixi.C.  C.  K. 

(rf)  Tlie  King  v.  Powial,  2  Barnard.  131. 

102  ;  Kelynge,  58,  pi.  2.  (j)  R.  v.  Eraii',  cor,  Bayley,  J. 

F.S.                 ■  K   K 
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MXiv'         ^bere  the  indictment  alleged  the  publication  of  a  libel  mth 

'     intent  to  disparage  and  injare  the  prosecntor  in  his  profesooii 

iIiS«' thT'  ^  °^  *°  attorney ;  it  was  held  that  the  mere  proof  of  a  pnbliea- 

FroKCDtoria    tioD  to  the  pFOsecutor  only,  did  not  support  the  indictment; 

*"*"'■  and  that  the  publication  ought  to  have  been  averred  to  have 

been  made  with  intent  to  provoke  and  excite  the  prosecntor  to 

commit  a  breach  of  the  peace  (k). 


CHAPTER   XXXV. 


EnDKNCE  FOR  THE  DEFENCE,   ON  THE  TRIAL  OF 
INDICTMENT  OR  CRIMINAL  INFORMATION. 


DefendaM't  Protift. 
Defendant   himielf 

Puhlicafiim    tkrovgh    the   agency    of 

BovkielUrt,  yewtpaper  ProprUtort 
and  PKhlithert,  drfenee  to  cnmiaal 
prueeediHgifer  libel. 

Doctrine  end  principle  of  criminal 
liabililj/. 


Bridenre  to  rehvt  primft  £acie  caim  of 

puhlieatio*  bg  matter  irr  empli'i/er. 
Bebntting  erideiue  a*  to  intent,  iv. 
Impiirtant  diMitction  at  tajmtifieiUiM 

in  eieil  and  in  criminal  pmcftdinffl. 
Truth  of  the  libel,  hmo  arailable  at  a 

jtutiJicaiioA. 
Conditinnal  pririlege   at    applied  to 

eiril  and  criminal  liability. 


Cbaf.  XXXV.  As  to  the  general  evidence  in  support  of  the  defence,  it  is 
Def«ndiinV>  competent  for  the  defendant  to  adduce  any  such  in  contradic- 
Proofs.  tion  of  that  which  has  been  adduced  on  the  part  of  the  prose- 

cution. He  may  disprove  the  fact  of  publication,  or  he  may 
show  that  he  was  not  concerned  in  the  composing,  writing,  or 
publishing  the  libel ;  and  he  may  negative  the  material  facta 
averred,  or  the  truth  of  the  innuendoes ;  as  by  evidence  which 
shows  that  the  matter  complained  of  did  not  relate  to  the 
defendant  as  alleged  in  the  indictment  or  information  (a). 
DefcDdut  By  the  "  Law  of  Libel  Amendment  Act,  1888  "(6),  every 

*  person  charged  with  the  offence  of  libel,  before  any  court  of 
criminal  jurisdiction,  and  the  husband  or  wife  of  the  person 
so  charged,  are  made  competent,  but  not  compellable,  witnessea, 
on  every  hearing  at  every  stage  of  such  charge. 

In  the  case  of  the  publication  of  a  libel  through  the  agency 
of  another ;  a  man  cannot  be  guilty,  by  his  agent,  of  an  ill^ 


PoblicAtian 
through  the 


{/<)  S.  T,    Wegener,  2   Starkie's  C. 
24.i ;  cor.  Abbott,  CJ. 
(o)  S.  T.  Svme,  2  Cowp.  672,  G75  ; 


BDd  ri'^  In  re  Lord  Ronald  Geaer, 
ivpra,  p.  493, 

(£)  61  &  52  TicL  c.  64,  s.  9. 
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act,  so  aa  to  be  held  criminally  responsible  for  thai  act,  unless  Obap.  XXZV. 
he  has  given  the  agent  authority,  express  or  implied,  to  do  the 
illegal  act. 

It  was  laid  down  by  a  distinguished  judge  (o)  as  a  clear  pro- 
position ot  law,  that  if  a  man  employs  an  agent  for  a  perfectly 
legal  puipose,  and  that  agent  does  an  illegal  act,  that  act  does 
not  affect  the  principal  unless  a  great  deal  more  is  shown,  i.e., 
unless  it  is  shown  that  the  principal  directed  the  agent  so  to 
act,  or  really  meant  he  should  so  act,  or  afterwards  ratified  the 
illegal  act,  or  that  he  appointed  one  to  be  his  general  agent 
to  do  both  legal  and  illegal  acts,  to  do  everything  in  short 
which  lie  might  think  proper  to  support  the  interests  of  his 
employer. 

And  accordingly,  the  defendant  may  prove  that  he  was  a 
mere  innocent  agent  in  the  publication ;  as,  for  instance,  that 
he  carried  and  delivered  the  letter  containing  the  libel  without 
knowing  its  contents,  or  delivered  one  paper  by  mistake  for 
another  (<j).  So  in  an  action  of  libel,  it  appeared  that  five 
packets  addressed  to  individuals  and  enclosed  in  one  addressed 
to  the  defendant,  had  been  received  at  the  coach  office  where 
the  defendant  was  porter,  and  that  be  delivered  them ;  it  was 
ruled,  that  if  the  jury  found  tliat  he  did  so  in  the  course  of  his 
business,  and  in  ignorance  of  the  contents,  he  was  not  liable ; 
but,  being  priimt  facie  liable,  it  was  for  him  to  show  such 
ignorance  (e). 

Booksellers,  newspaper  proprietors,  and    publishers,  are  Bookwiien, 
priiiui  facit]  Hable,  criminally  as  well  as  civilly,  for  the  acts  o^  ™'^J^'^a„j 
their  servants  or  agents  in  the  publication  or  sale  of  boots  and  fubUshore, 
papers    containing  libellous  matter.     But  this  primd  facie  ^^m^i 
criminal  responsibility  may  be  rebutted,  on  proof  that  they  P^'^^f,'"** 
were  in  nowise  cognizant  ot  the  libellous  matter,  and  did  not 
authorise,  sanction,  or  procure  the  publication  thereof ;  and 
were  not  guilty  of  a  want  ot  due  care  or  caution  in  the  conduct 
•of  their  business,  tending  to  the  production  or  sale,  ot  the  book 
or  other  publication  containing  the  libel. 

The  law  has  not,  however,  been  uniformly  administered  in 
accordance  with  the  text  above  stated.  It  having  been  ruled 
in  several  cases  (now  no  longer  law),  that  booksellers  and 
newspaper  proprietors  stand  in  an  anomalous  position  as 

(c)  Lord  WensleydiUe,  6  H.  L.  Caa. 
JS3. 
(rf)  4  T.  K.  137,  128. 
(e)  Day  v    Ilnam,  2  Moo.  k  Rob. 
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Cbaf.  XXXV.  regards  responsibility  for  the  acts  of  their  sen'ante  and  a<;eDtE; 
inasmuch  as  they  are  liable  crhninalli^,  as  well  as  civilly,  tor 
libels  sold  in  their  shop  in  the  usual  course  of  business,  though 
Eucb  proprietors  were  entirely  unconscious  that  the  pabhcatbn 
contained  any  such  libellous  matter;  and  although  it  nas  sold 
during  their  absence,  and  without  their  authority.  It  vag 
said,  that  "although  actually  ignorant  they  were  l^allv 
cognizant."  The  anomaly  was  not  grounded  upon  a  presump- 
tion of  their  knowledge  of,  and  consent  to,  the  publication ;  for 
if  BO  this  presumption,  like  all  others,  would  he  liable  to  k 
rebutted  by  evidence  that  they  had  no  such  knowledge,  and 
that  they  gave  no  such  consent.  But  it  appears  to  have  rested 
upon  the  ground  that  it  is  the  duty  of  every  one  who,  however 
remotely,  shares  in  the  profits  of  a  printed  publication,  to  take 
care  that  nothing  libellous  is  inserted  therein ;  and  that,  for 
reasons  of  public  policy,  the  neglect  of  that  duty  renders  sneb 
a  person  ciiminalli/  punishable.  And  so  it  was  ruled,  that  the 
fact  of  the  party's  entire  ignorance,  was  no  answer  to  an 
indictment  or  information.  And  where  the  libel  was  contained 
in  a  newspaper  or  other  periodical  publication,  proprietorship 
has  been  ruled  to  be  conclvsive  evidence  of  publication,  on  the 
trial  of  an  indictment  or  information  against  such  proprietor: 
whether  he  knew  of  or  authorized  the  insertion  of  the  libel 
or  not.  And  so,  in  several  cases,  proprietors  residing  at  a 
distance  and  taking  no  part  in  the  publication,  and  who  could 
not  possibly  have  been  cognizant  of  the  libel,  were,  notwith- 
standing those  facts  appearing  in  evidence  upon  the  trial,  con- 
victed and  punished  as  libellers  (/).  But  those  cases  have 
always  been  questioned,  as  contrary  to  the  principles  of  (he 
English  law, — that  no  man  should  be  convicted  of  a  crime  oJ 
which  he  was  unconscious. 
Doctrine  and  The  true  doctrine  and  principle  of  criminal  responsibility  for 
J^^*°  the  publication  of  a  Ubel  is  stated  in  Lamb'^  case{g),0TK  of 
respoMitUit)-.  the  earliest  authorities  on  the  subject ;  in  which  it  was  resolved 
by  the  Court  of  Star  Chamber,  that  every  one  who  shall  be 
convicted  of  the  offence  of  publishing  a  libel,  ought  to  be  either 
a  contriver  of  the  libel,  or  a  procurer  of  the  contriving  of  it,  or 
a  malicious  publisher  of  it  knowing  it  to  be  a  libel. 

The  first  reported  cases  in  which  the  above  authority  appears 
to  have  been  disregarded,  were  three  consecutive  cases  tried 
before  Lord  Raymond,  C.J.,  in  the  year  1729,  all  for  the  same 

(/)  See  Ihe  cases.  Err  v.  E!i:,ihrth  v.  Ctilhrt,  nn<i  Urr  t  Guti-h  ani  <t/ifn, 
.\'»tt,  infra  ;  aleo  Her  t.  Waller,  Ilex  (j)  S  Co.  Kep.  -■<!', 
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libel,  which  was  one  of  a  treasonable  nature  and  dangerous  Chif.  xiiv. 
tendency  at  that  time.  In  the  first,  the  defendant  waa  tried 
on  an  information  charging  him  with  printing  and  publishing 
"an  infamouB  and  seditious  libel  "  upon  the  King,  impugning 
his  title  to  the  throne,  questioning  his  legitimacy,  and  putting 
forth  the  claims  of  the  Pretender.  The  charge  against  the 
defendant  was,  of  printing  one  of  the  papers ;  but  the  evidence 
produced  showed  that  he  acted  merely  as  a  servant  bo  the 
printer,  and  his  business  was  only  to  clap  down  the  press ; 
and  few  or  no  circumstances  were  offered  of  his  knowledge  of 
the  import  of  the  paper,  or  of  his  being  conscious  of  doing 
anything  illegal ;  and  it  was  urged  that  what  the  defendant 
had  done  was  in  ignorance  and  in  obedience  to  bis  master's 
authority.  But  such  was  ruled  by  Lord  Raymond,  C.J.,  to  be 
no  excuse;  and  the  jury  were  directed  that  the  fact  of  printing 
and  publishing  onli/  was  in  issue  :  and  the  defendant  was  con- 
victed (ft).  In  the  next  case,  for  the  same  libel,  an  information 
was  exhibited  against  one  of  the  printer's  compositors.  The 
same  learned  judge  directing  the  jury  that,  although  there  was 
no  evidence  of  publication  by  the  defendant,  yet  that  he,  as 
compositor  of  the  types  and  figures,  might  be  found  guilty  of 
the  printing  of  the  libel ;  and  accordingly,  the  defendant  was 
convicted  (().  In  the  third,  also  for  the  same  libel,  an  infor- 
mation was  exhibited  against  the  defendant  (a  woman)  who 
kept  a  pamphlet  shop:  she  lived  a  mile  from  the  shop  and  was 
bed-ridden,  and  knew  nothing  of  the  libel  having  been  on  sale 
or  sold  at  her  shop.  But  Lord  Raymond,  C.-L,  directed  the 
jury  that,  notwithstanding,  the  defendant  is  guilty  of  publish- 
ing this  libel,  the  shop  being  kept  under  her  authority  and 
direction  (A). 

Neither  of  the  three  cases  mentioned  are  law  at  the  present 
day.  It  is  indeed  very  questionable  if  they  ever  were  law. 
Those  rulings  stood  however,  upon  the  books,  as  mischievous 
precedents,  upwards  of  a  century  afterwards ;  being  followed  in 
several  cases,  chiefly  in  prosecutions  by  the  Attorney-General 

(A>  Ilex  T.  C'Irrk,  1   BarnardistoD,  Chief  Jastice  observed,  that    "  if   a 

:-tOI.  seiTaot  carries  a,  libel  for  his  master, 

(i)  Bm   v.  A'/ieH,  I  Baruardiaton,  he  certainly  is  answerable  tor  wtat  he 

305.  iloes,  though  he  cannot  so  much  as 

(*)  Bej!  V,  Mizabeth  Xiitt,  1  Bar-  writeorread."    It  is  impossible  not  to 

□luniiatoii,  3iM>;  Fitzgibbon,  17;  and  disseutfrom  thisJoctrinesoexpressed, 

Bee  Jtef  v.  Dadd,  2  Sess.  C.  33.    Ac-  without    the   tiualification    that    the 

cording  to  the  report  of    Elisabeth  atirTaut  had  some  reason  to  know  that 

Nutt'9  ease  in  Baniftrdiston,  the  Lord  he  was  discharging  an  illegal  mission. 
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Cmap^xxv.  of  the  day,  for  libels  apon  the  Goveniment  and  its  ministerB ; 
and  in  Bome  eases  of  defamatory  libels  upon  private  indindu&ls, 
published  in  newspapers  and  pamphlets :  and  this  notwith- 
standing that  the  true  doctrine  was  again  stated  in  a  sub- 
sequent case.  The  King  v.  Almon  (/),  by  Lord  Mansfield,  C.J., 
and  Justices  Aston,  Willes,  and  Ashburst,  all  of  whom  laid 
it  dovn,  in  accordance  with  the  earlier  authorities  (I'Oi  that 
evidence  of  a  pamphlet  having  been  bought  in  the  shop  of  a 
bookseller  and  publisher,  is  but  prima  facie  evidence  of  a 
publication  by  the  master  himself ;  and  is  liable  to  be  contra- 
dicted by  evidence  to  the  contrary,  tending  to  exculpate  the 
niaster,  by  showing  that  he  was  not  privy,  nor  assenting  to, 
nor  encouraging  it.  But  that  the  prinui  facie  evidence  stands 
good  until  answered  by  the  defendant.  In  the  subsequent  ease 
of  The  King  v.  Walter  («),  which  was  a  criminal  information 
against  the  defendant,  as  proprietor  ol  "  The  Times "  news- 
paper, lor  a  libel  on  the  late  Lord  Cowper ;  it  was  proved  on 
the  part  of  the  defendant,  that  although  he  was  in  fact  the 
proprietor  of  the  paper,  he  had  nothing  to  do  with  the  con- 
ducting of  it ;  that  he  resided  entirely  in  the  country,  and  that 
the  paper  was  conducted  without  any  interference  on  his  part. 
But  Lord  Kenyon,  C.J.,  ruled  that  the  proprietor  of  a  news- 
paper was  liable  criminally,  as  well  as  civilly,  for  the  acts  of 
his  servants  or  agents,  in  misconducting  a  newspaper.  In 
another  case  before  the  same  learned  judge.  The  King  v. 
CtUhel  (o),  a  highly  respectable  bookseller  in  London,  who 
dealt  almost  exclusively  in  classical  works,  and  had  published 
the  philological  writings  of  the  Bevd.  Gilbert  Wakefield. 
That  eminent  scholar  being  the  author  of  a  political  pamphlet, 
in  answer  to  one  by  the  Bishop  of  Llandaff,  employed  Mr. 
Johnson  ol  St.  Paul's  Churchyard  to  publish  it ;  but  some 
copies  were  sent  to  Mr.  Cuthel's  shop,  and  bis  servant,  without 
authority,  sold  a  few  of  them.  As  soon  as  Mr.  Cuthel  was 
aware  of  the  nature  of  the  publication  he  stopped  the  sale  ol  it. 
Nevertheless,  in  addition  to  criminal  informations  against  the 
author  and  publisher,  a  criminal  informatiou  was  filed  against 
Mr.  Cuthel.  The  pamphlet  contained  some  charges  of  mis- 
conduct against  the  existing  Administration,  with  an  exag- 
gerated pictnre  ol  the  deplorable  condition  to  which  the 
country  was  reduced.    At  the  trial,  it  was  contended  that 

(0  fi  Burr.  Sfix.".  (n)  Ouildhall,  Feb.  2lBt,  I7W  ;  27 

(m)  Pee  ifl<J<**-.viw,  *»/■-■«.  How.    St.    Tr.    641,    675;     Wid    Ke 

(«)  3  Esii.  21.  Evtii«f->  Speeches,  Vo[.  6,  213-246. 
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the  defendant  was  not  criminally  responsible,  having  been  Chap.  xxit. 
ignorant  of  the  contents  of  the  pamphlet,  and  the  publication 
having  been  without  bis  authority.  But  Lord  Kenyon  direct- 
ing the  jury  as  he  had  done  in  other  cases,  that  proof  of  the 
sale  of  the  pamphlet  at  the  defendant's  shop  was  concluBive 
evidence  against  him,  that  it  was  no  defence  that  he  was 
ignorant  of  the  contents  of  the  pamphlet,  nor  that  the  sale  of 
it  was  without  his  authority.  And  under  this  direction  the 
defendant  was  found  guilty  (p). 

And  in  a.  subsequent  case,  in  which  a  criminal  information 
had  been  filed  by  the  Attorney-General  against  the  defen- 
dant, for  a  seditious  libel  published  in  the  "Morning  Journal" 
newspaper,  it  was  proved  on  the  part  of  the  prosecution,  that 
the  defendants  were  proprietors  of  the  newspaper;  and  the 
article  charged  as  libellous  was  then  read.  No  other  evidence 
was  offered.  It  was  then  proved  on  behalf  of  one  of  the  defen- 
dants, that  at  the  time  of  the  publication,  be  was  confined  to 
his  house  by  illness,  more  than  a  hundred  miles  from  London  ; 
and  that  he  took  no  part  in  the  pubhcation  of  the  newspaper, 
which  was  conducted  by  the  managing  proprietor  (one  of  the 
other  defendants).  And  it  was  contended  (^),  therefore,  that 
under  the  circumstances,  it  was  impossible  to  infer  a  criminal 
participation,  inasmuch  as  the  defendant  could  not  but  be 
ignorant  of  the  nature  and  character  of  the  particular  article. 
That  the  notion  that  a  proprietor  of  a  newspaper  is  necessarily 
responsible  cHminally  for  the  act  of  his  partner  or  agent,  was 
against  the  universal  principle  of  criminal  law,  that  a  malicious 
intention  is  essential  to  constitute  guilt  in  the  agent,  whatever 
the  act  is.  But  it  was  ruled,  by  Lord  Tenterden,  C.J.,  that 
"  a  person  who  derives  profit  from,  and  who  furnishes  means 
for  carrying  on  the  concern,  and  entrusts  the  conduct  of  the 
pablication  to  one  whom  be  selects,  and  in  whom  he  confides, 
may  be  said  to  cause  to  be  published  what  actually  appears ; 
and  ought  to  be  answerable,  although  you  cannot  show  that 
he  was  individually  concerned  in  the  particular  publication. 
That  it  would  be  exceedingly  dangerous  to  hold  otherwise,  for 
tben  an  irresponsible  person  might  be  put  forward,  and  the 
person  really  producing  the  publication,  and  without  whom 
it  could  not  be  pubhshed,  might  remain  behind  and  escape 
altogether  "  (i-). 

(/;>   Vide  27  How.  St.  Tr.  TM.  (r)  Ifrj-  t.  (fHrch  and  iithen,  1  Moo. 

(5)  Bj  Mr.  F.  I'ollotk.  nftern-nrd*      4:  Mai.  437.    As  lo  the  ruling  of  tin- 
Lord  Chief  Baron.  learner!  judge  tbnt  the  pablisber  oi- 
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Chip.  xsxv.      ^g  already  observed,  the  lav  as  laid  down  In  these  cases  hu 

Erideuce  to     frequently  been  questioned,  and  finally  met  vith  so  macb  dis- 

Ji^CTof    approbation  («)  that  in  the  year  1843,  a  statute  was  passed  (i), 

pabiication  b;  by  the  7th  section  of  which  it  is  enacted,  that,  "  whensoenr 

e^mw.        upon  the  trial  of  an  indictment  or  information  for  the  pablio- 

tion  of  a  libel,  under  the  plea  of  not  guilty,  evidence  shall 

have  been  given  which  shall  establish  a  presumptive  case  of 

publication  against  the  defendant  by  the  act  of  any  other 

person  by  his  authority,  it  shall  be  competent  to  such  ietea- 

dant  to  prove  that  such  publication  was  made  withont  his 

authority,  consent,  or  knowledge,  and  that  the  said  publication 

did  not  arise  from  want  of  due  care  or  caution  on  his  part" 

The  effect  of  this  enactment  was,  to  restore  (or  rather  to 
declare)  the  law  as  it  had  been  resolved  in  Lamb's  case  (a),  a,oi 
as  it  was  laid  down  by  Lord  Mansfield,  C.J.,  and  his  colleagues 
in  The  King  v.  Almon  (x). 

Although  the  statute  above  referred  to,  was  passed  so  long 
ago  as  the  year  1643,  it  was  not  until  the  year  1877  that  a 
defence  was  raised  (by  the  author  of  this  work)  and  argued 
under  the  7th  section  above  quoted.  In  the  case  referred  to, 
a  criminal  information  had  been  granted  against  three  defen- 
dants, proprietors  and  publishers  of  a  newspaper  called  "  The 
Portsmouth  Times,"  for  a  libel  upon  the  Town  Clerk  of  Ports- 
mouth, conveying  an  imputation  upon  him  of  having  been 
influenced  by  party  politics  in  the  selection  of  the  jury  for 
the  trial  of  cases  at  the  Borough  Quarter  Sessions ;  at  which 
a  trial  arising  out  of  election  matters  was  pending.  Ou  tiie 
trial  of  the  criminal  information  it  was  proved,  that  the 
literary  department  of  the  newspaper  in  question,  had  been 
entrusted  to  an  experienced  editor  ;  who  was  appointed  by  the 
defendants,  with  general  autliority  to  conduct  the  paper,  and 
to  insert  in  it  what  he  in  his  discretion  thought  fit  in  the  my 
of  articles,  correspondence,  &c. ;  that  of  the  three  defendaata, 
each  took  the  management  of  a  particular  department  of  the 
business  other  than  that  of  the  Uterary  department ;  that  at 
the  time  of  publication  of  the  libel,  one  of  them  was  absent 

proprietor  "  might  remain  behind  anil  Cnmpbell,  and  of  Lord  Denniaii,  C-J, 

escape  altogether  ; "  it  should  be  ob-  in  the  Ho.  of  Lords,  in  th«  debate  <"■ 

served,   that   ihe   proprietor   it,    and  the  Libel  Bill  :  Hansnrd.  VoL  LXVI^ 

alwaje  was,  liable  eirUlff  {i.e.,  to  an  p.  404. 

action  at  law),  although  the  libel  be  (/}  6  &:  7  Vict.  c.  M. 

published  without  his  knowledge  or  <»)  Supra. 

authority.  (,#■)  Sxyni,  p.  .W2. 
(»)  Vide  the  obserrationa  o£  Lonl 
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from  home  on  account  of  ill  health,  and  that  neither  of  them  Chap^xxxv. 
had  given  any  authority  for  or  consent  to  the  pablication 
complained  of ;  nor  had  they  any  knotrledge  of  the  libellous 
article  until  attention  was  called  to  it  after  the  paper  was  in 
circulation;  and  there  was  no  evidence  of  the  sale  ot  the  papet- 
fiontaining  the  article,  after  it  had  been  brought  to  their 
knowledge.  The  defendants  relied  on  the  section  above  stated 
of  the  Libel  Act,  1843  (jf) ;  and  it  was  submitted  on  their 
behalf,  that  the  jury  should  be  asked  whether  the  publication 
of  the  libel  was,  or  was  not,  made  without  their  authority,  &c., 
within  the  meaning  of  that  section.  But  it  was  ruled  by 
Lindley,  J.,  that  as  it  was  admitted  that  an  authority  had 
been  given  by  the  defendants  to  their  editor,  to  insert  what 
be  thought  fit,  in  the  newspaper  without  supervision  or  control, 
such  amounted  to  an  actual  authority ;  and  therefore  that  the 
statute  had  no  application  to  such  a  case ;  and  accordingly, 
lie  directed  the  jury  to  find  all  the  defendants  guilty.  This 
was  afterwards  held,  by  the  majority  of  the  Court  of  Queen's 
Bench,  to  be  a  misdirection ;  and  that  upon  the  evidence  given, 
the  question  ought  to  have  been  submitted  to  the  jury  whether, 
within  the  words  of  exemption  in  the  statute,  the  defendants, 
or  either  of  them,  were  criminally  responsible  for  the  publica- 
tion of  the  libel ;  and  a  new  trial  was  granted  (z).  At  the 
second  trial,  before  Grove,  J.,  the  question  submitted  to  the 
jury  was  whether  or  not  the  general  authority  given  to  the 
editor,  did  not  include  an  authority  to  publish  the  libel : 
that  as  the  defendants  took  the  benefit  of  the  services  of  their 
«ditor,  they  must  take  the  onus  of  his  acts  ;  that  they  had  no 
business  to  appoint  a  man  and  rely  upon  bis  discretion,  so  as 
to  shirk  responsibility.  And  the  jury  having,  upon  this  direc- 
tion, found  all  three  defendants  guilty ;  upon  motion  for  a 
new  trial,  it  was  held,  by  the  majority  of  the  court,  that 
inasmuch  as  the  "authority"  mentioned  in  the  statute,  meant 
an  authority  to  publish  the  libel ;  and  as  a  general  authority 
to  an  editor  to  conduct  the  business  of  a  newspaper,  must  in 
the  absence  of  anything  to  give  it  a  different  character,  be 
taken  to  mean  an  authority  to  conduct  it  according  to  law : 
and  whether  within  the  words  of  the  section,  it  was  proved 
that  the  publication  in  question  was  without  the  authority, 
consent  or  knowledge  of  the  defendants,  or  either  of  them, 
should  have  been  submitted  to  the  jury  (o). 


ff)  6  &  7  Vict  c.  96,  s.  7. 

otken,  3  Q.  B.  D.  CO  ; 

,  47  L.  J.  35 

(;)   Vie   g»een    v.    JIMr. 

»>k   ,,/td 

(a)    The    <^iieeit    v 
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Chic  ixxv.  It  ebould  be  observed,  tbat  the  word  "  pabUcation,"  whetever 
it  occurs  in  the  aectioa,  points  to  tbe  Ubel,  not  to  tbe  news- 
paper. Tbe  words  of  tbe  Bection  are,  "  whensoever  upon  the 
trial  of  any  indictment  or  information  for  tlie  publication  of  a 
libel."  It  applies,  tberefore,  to  libels  however  published,  whether 
in  a  newspaper,  book,  pamphlet,  or  otherwise. 

As  to  what  amounts  to  a  "  want  of  due  care  or  caution  " 
within  the  meaning  of  the  statute,  is  a  question  for  the  jury 
upou  tbe  facts  and  circumstances  of  each  particular  case. 

A  proprietor  or  publisher  of  a  newspaper,  who  employs  & 
competent  editor,  would  not  be  guilty  of  a  want  of  due  care  or 
caution  on  tbe  ground  merely  that  be  did  not  read  the  news- 
paper through,  before  pubUcation,  to  see  that  it  contained  no 
libel. 
Bridenco  in         The  defendant  was  at  liberty,  even  before  the  Libel  Act, 
m^S^iIm"'  ^^^^'  '"^  ^^'*"  '^**  although  be  was  the  printer  or  publisher 
or  exciue,  '     of  the  paper  containing  the  libel,  yet  be  was  not  privy  to  the 
publication  of  the  Ubel,  nor  assenting  to  it  in  any  way :  and 
evidence  was  admissible  in  contradiction  of  a  prima  facie 
pubUcation,  and  in  exculpation,  or  excuse  (b). 
Bridtnce  of  Where  tbe  defendant  related  to  the  editor  of  a  newspaper  a 

pnwS'i  Kbel.  ^***T  defamatory  of  K.,  and  asked  the  editor  to  "  show  up  "  E. 
The  editor  then  communicated  tbe  story  to  a  reporter  for  the 
l)aper.  The  story  afterwards  published  in  the  paper  was  sab- 
stsntially  the  same  as  that  related  by  the  defendant  to  the 
editor ;  and  after  pubUcation  the  defendant  expressed  bis 
approval  of  it.  This  was  held  to  be  evidence  for  the  jury 
of  an  authority  to  the  editor  for  the  pubUcation  of  the  libel 
which  appeared  in  the  newspaper:  and  notwithstanding  that 
there  were  some  additions  and  comments,  by  tbe  editor,  yet 
the  defendant  having  requested  the  editor,  generally,  to  write 
and  publish  a  Ubel  of  K.,  the  defendant  must  be  answerable 
for  a  Ubel  written  in  pursuance  of  his  request,  which  was 
substantially  identical  with  that  which  he  desired  to  be 
pubUshed  {c). 
Evidsn.^  tiiat  The  defendant  may  prove  that  tbe  writing  in  question  is 
t^rtaLl^'"  "***  Ubellous;  and  for  that  purpose  a  defendant  has  been 
HDd  that  inten-  iillowed  to  givc  in  evidence  other  passages  in  the  same  news- 


ag  alleged. 


.rfAfly-.  4«  I,.  J.  113:  4  Q.  B.  I).  ^■2.  Manbfiekl.   CJ.,  and  Jostices  Aston. 

|HT  Cockbuni,  !..<.'.  J.,  aod   Lu^li,  J.  Willes,  and  Ashhurst,  In  (he  same. 

(XlcUor,  J.,  JiM^Ht!f«tf).  (O  Thf   Quern  v.    C-<itr.  S  «.  B. 

(*)   Vidn    Hej-  V.   Almoii,   T,   Butr.  M3  :  15  L.  J.  Q.  B.  206. 

::iiNH,    and    ihc    judgments  of    Ixirii 
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paper  or  publication,  plainly  referring  to  the  subject  of  the^H*!"'  XXXY. 
libel,  or  fairly  connected  with  it,  though  disjoined  from  it  by 
other  matter  and  in  a  different  type,  in  order  to  prove  that 
his  intention  was  not  such  as  was  imputed  to  him  by  the 
prosecution ;  or  that  the  passage  in  question  would  not  fairly 
bear  the  construction  attempted  to  be  given  to  it  (d). 

The  defendant  may  give  in  evidence  any  facts  to  rebut  the  Rebuuhig 
proofs  given  in  support  of  the  prosecution,  as  to  the  circum-  to'inMh't"ic 
stances  and  intention  of  the  publication :  and  though  no  such 
proofs  be  given  on  the  part  of  the  prosecution,  yet  the  defen- 
dant may  give  evidence  to  rebut  the  presumption  of  a  mis- 
chievous intention  which  the  law  infers  from  the  publication 
of  libellous  matter.  And  where  the  defendant  was  indicted 
for  publishing  a  seditious  hbel,  with  intent  to  inflame  the 
minds  oF  the  labourers  and  working  people  in  England,  and 
to  incite  them  to  acts  of  violence,  riot  and  disorder,  and 
to  the  burning  and  destruction  of  corn,  grain,  machines,  and 
other  property ;  it  was  ruled,  by  Lord  Tenterden,  C.J,,  that 
the  evidence  of  persons  acquainted  with  the  defendant  as  to 
his  general  character,  and  as  to  his  opinions  on  subjects  con- 
nected with  the  alleged  libel,  might  be  received  in  evidence  in 
his  behalf,  for  the  purpose  of  showing  the  general  character  of 
his  publications  and  opinions  on  such  subjects  {«).  And  so 
also  for  the  same  purpose,  a  printed  copy  of  a  report  of  a 
speech  made  by  the  defendant  nine  years  previously  and 
published  at  the  time  (/). 

There  is  an  important  distinction  between  justifications  in  imiKM-tiut 
civil  and  in  criminal  proceedings  for  libel.     In  the  former,  it  lo'iuaii'fio"wo 
has  already  been  seen,  that  tbe  truth  of  the  defamatory  matter  j"  civii  and 
was  always  a  ground  of  justification;  in  the  latter,  it  never  was  pioceeJingi. 
until  the  Libel  Act,  1843.     Tbe  reason  why  the  truth  of  the 
libel  is  no  defence  to  a  crimmal  prosecution  is,  that  its  publica- 
tion may  provoke  a  man  to  a  breach  of  the  peace ;  and  therefore 
whether  the  thing  complained  of  be  true  or  false  it  may  equally 
tend  to  a  breach  of  the  peace ;  and  accordingly  the  mere  truth 
of  the  libel  will  not  excuse  its  publication ;  for  the  tendency 
of  the  defamation  to  produce  a  breach  of  the  peace,  is  of  the 
essence  of  tbe  offence  as  far  as  the  public  are  concerned  ;   and 
therefore,  the  truth  or  falsity  of  the  publication  is  collateral  to 

Camp.  S!(«,  4l>i. 

((")  Tlir  Kiag   v.  CuUrll,  Si.  1 
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cirii'.  XIXV.  tiie  offence ;  and  it  is  obvious  that  the  imputation  may  be  not 

the  less  mahcions  or  provoking  becanse  it  ifi  tme. 
Truth  of  tb«        By  the  Libel  Act,  164S  (g),  a  defendant,  on  the  trial  of  an 
"'''Tisbie***  a  indictment  or  information  for  a  df/amatoty  libel  (It)  may  plead 
jDKtiiicaiioa.    the  truth  of  the  libel  in  manner  therein  mentioned ;  and  the 
truth  of  the  matter  charged  may  then  be  inquired  into  at  the 
trial,  but  will  not  amount  to  a  defence,  unless  it  be  shown  that 
it  was  for  the  public  benefit  that  the  matters  charged  should 
be  published.    And  by  the  same  section  it  is  provided,  that 
the  truth  of  the  matters  charged  in  the  alleged  libel,  can  in  no 
case  be  inquired  into  without  such  plea  of  justification. 
Tmth  of  libel        It   will   be   observed    that   the  truth  of   the  libel,  upon  a 
whan'^'*'*'    '^'■'"""<''  charge  of  publication,  is  only  available  as  a  defence 
imder  the  statute  ;  and  in  order  to  make  it  bo  available,  the 
statutory  requirements  must  be  strictly  complied  with,    tn 
no  other  case  can  the  truth  of  a  libel  be  set  up  as  a  defence 
to  a  criminal  prosecution,  whether  such   prosecution  be  by 
indictment  or  by  criminal  information. 
The  whole  of       Where  a  justification  is  pleaded  under  the  above  section,  to 
i*V''^^:'"    *"  indictment  for  a  defamatory  libel,  and  the  lil>el  contaiDS 
several  disiinct  imputations,  and  the  plea  alleges  the  truth  of 
all,  and  is  traversed  generally,  if  the  evidence  fail  as  to  any 
one  of  them  the  verdict  will  be  entered  generally  against  the 
parti  si  finding  defendant.     Therefore  where,  upon  the  trial  of  an  issue,  upon 
a  plea  justifying  the  whole  of  such  a  libel,  evidence  was  offered 
in  support  of  some  only  of  the  imputations,  and  the  jury  foiuid 
that  one  only  was  proved,  the  verdict  was   entered   for  the 
Crown  on  that  issue  generally ;  and  the  court,  on  an  applica- 
tion afterwards  for  a  new  trial,  on  the  ground  that  the  findiDg 
as  to  the  other  issues  was  against  the  weight  of  evidence, 
refused  to  grant  it  (i).    But  where  the  libel  is  general  in  its 
terms,  if  the  plea  of  justification  be  proved  in  substance  and  in 
fact,  it  will  be  sufBcient  to  sustain  a  verdict  for  the  defendani 
on  that  plea  {k). 
That  it  uMfoT      But  the  truth  of  tiie  libel  is  no  defence,  unless  it  teas  for  Ou 
uAeiit.  public  benefit  tliat  the  matters  charged  should  be  published.    It 

is  to  be  observed  that  in  a  plea  of  justification  under  the 
statute  (0,  alleging  the  truth  of   the  libel,  it  must  also  be 

0)  6  &  T  Vict.  c.  'J6,  a.  6.  23  L,  J.  Q.  B.  1S6. 

(ft)  The  statute  does  not  apply  to  (*)  The  Queen  on  pros,  Lambri  *. 

a  Htilitioua,  blaspheoions,  or  obscene  Labiiuckere,   It   Cox,   C.  C.  43S,  IW 

libtl.  Cockbum,  L.C.J. 

(0  It.  V.  yewmat,  1  E.  &  B.  558  ;  (0  "  &  7  Vict,  c  96,  s.  G. 
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alleged  that  it  -w&b  tot  the  public  benefit  that  the  matters  Chap,  xxxv 

charged  should  be  published ;  and,  further,  the  particular  fact 

or  facts  by  reason  whereof  it  was  for  such  public  benefit.     And 

if  the  defendant  fail  to  prove  this  latter  part  of  his  plea, 

although  he  prove  the  truth  of  the  matters  charged,  it  will  be 

no  sufficient  justification  under  the  statute ;  and  the  verdict 

must  be  for  the  Grown  (m).    It  would  therefore  appear  that  in 

many  cases,  although  the  defendant  may  be  able  to  prove  the 

truth  of  the  libel,  he  will  find  a  difficulty  in  establishing  a 

defence  to  the  satisfaction  of  the  jury,  on  the  ground  of  any 

"  public  benefit "  that  could  arise  by  the  publication. 

The  plea  of  justification  to  an  indictment  for  the  publication  TLb  pl«B  cao- 
ot  a  libel  cannot  be  treated   as   distributive :    it  is  one  and  ^Vatritm^. 
entire;  raising  only  one  issue;  and  unless  the  whole  plea  is 
proved,  that  issue  must  be  found  for  the  Crown.     There  can 
be  no  partial  finding  for  the  defendant  on  the  ground  that  the 
justification  is  partially  established  (»)- 

It  is  not  competent  to  the  defendant  to  show  that  others  PnTiaiu  or 
have  published  similar   papers   without  having  been  prose-  p^iii»tion 
cuted  {o).     And  where,  to  a  criminal  information  for  a  libel,  by  another, 
the  defendant  has  justified  under  the  above  section,  he  will  not 
be  permitted  to  prove,  in  support  of  his  plea,  that  the  same 
charges  were  previously  published  in  another  publication,  and 
that  the  prosecutor  took  no  steps  against  the  publisher  ;  and 
that  therefore  the  inference  is  that  they  were  true  (p) ;  for  such 
persons  have  no  opportunity  given  them  to  defend  themselves ; 
and  one  defendant  cannot  excuse  himself  by  showing  that 
others  have  also  been  criminal. 

It  will  be  observed  that  the  statute  does  not  take  away  or  Jiutiiic&tiuu 
prejudice  any  of  the  defences  which  were  previously  available  ^uuia^'may 
under   the  plea  of  Not  Quilty.     Therefore  any  defence  that  be  pleaded  to 
might  have  been  made  under  the  general  issue,  before  the  ^^u 
passing  of  the  statute,  is  available  still :   the  statute  expressly 
provides,  that  in  addition  to  the  plea  of  justification  allowed  by 
that  Act,  it  shall  be  competent  to  the  defendant  to  plead  a  plea 
of  Not  Guilty. 

Where   on   the   trial   of   a  criminal   information,   for   the  ThatDefendBnt 
publication  of  a  libel  in  a  newspaper ;  the  libel  was  contained  ^^*in"  "* 
in  what  professed  to  be  a  comment  on  the  verdict  of  a  coroner's  sdmiasiue. 
jury,  imputing  that  the  death  was  not  a  suicide  but  a  murder: 


(in)  B.  v.  jVeiTBiOM,  tii;ira. 

(;0  s.  ■ 

(n)  Jbid.,\  E.  4:B.  577, 

22  L.  J.  Q. 

(«)  H.  T.  S,-U.  5  T.  B.  43G. 
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Civil  tai 
CrimiDtJ 

IJability. 


Cn*p.  XXXV.  it  was  proposed,  on  behalf  of  the  defendant,  who  was  the 
pnbHeher  of  the  paper,  to  call  the  editor,  and  also  the  writer 
of  the  article,  to  prove  that  they  bad  been  mis-led  as  to  the 
facts,  and  had  no  intention  of  imputing  crime  to  the  relator: 
Cockburn,  L.C.J.,  after  conferring  with  his  colleagues,  rejected 
the  evidence ;  stating,  that  it  coold  not  be  permitted  that  the 
libel  should  be  construed  by  anything  but  its  terms.  But 
that  if  the  defendant  should  be  found  guilty,  the  matters 
might  be  deposed  to  by  affidavit,  in  mitigation  of  punishment, 
on  coming  up  for  judgment  {q). 

Although  the  whole  of  the  publication  containing  the  libel 
ia  not  set  out  in  the  indictment,  or  information,  yet  if  any  part 
qualifies  the  rest,  it  may  be  given  in  evidence  (r). 

No  man  is  punishable  aa  a  criminal,  for  a  publication  made 
on  an  occasion  which  the  interests  of  others,  or  even  his  ovo, 
fairly  required  him  to  make ;  though  its  contents  may  convey 
an  imputation  on  the  character  of  another ;  provided  such  a 
publication  was  called  for  by  the  exigency  of  the  occasioD,  and 
was  made  bond  fide  with  a  view  to  the  occasion,  without  malice. 
And  here  the  boundaries  of  criminal  as  well  as  civil  liabilitr 
are  identical. 

Many  instances  have  already  been  cited  in  illustration  of  the 
operation  of  the  same  principle  on  the  question  of  civil  liability: 
it  is  therefore  unnecessary  to  repeat  them,  for  the  question  of 
civil  and  criminal  liability,  in  the  case  of  libels  reflecting  on 
individuals,  seems  in  this  class  of  cases  to  be  identical ;  when- 
ever the  publication  of  such  a  libel  is  criminal  as  concerns  the 
public,  it  constitutes  a  civil  injury  repairable  in  damages  at 
the  suit  of  the  party  calumniated.  It  is,  however,  important  to 
observe,  in  respect  of  this  class  of  cases,  where  the  intention  of 
the  publisher  is  the  test  of  civil  or  of  penal  liability,  that  with 
a  view  to  exemption  from  criminal  as  well  as  civil  responsi' 
bility,  the  mere  abstract  intention  of  the  party  cannot  protect 
him,  in  the  absence  of  facts,  which  constitute  an  occasion 
recognized  by  the  law.  The  law  allows  no  man  to  defend 
himself  by  saying,  "  I  did  an  act,  in  itself  injurious,  mis- 
chievous, and  illegal,  but  I  did  it  with  an  excellent  intention." 
And  it  must  also  he  remarked,  that  a  publication  not  warranted 
by  the  nature  and  exigency  of  the  occasion,  eannot  be  justified 
in  a  criminal,  any  more  than  in  a  civil  proceeding ;  for  if  the 
occasion  does  not  justify  or  excuse  the  act,  neither,  on  the 

(r)  2  ealk.  417  ;  and  see  7»«  QnMa 
1.  Crnioe,  3  Cox,  C.  C.  123, 
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principle  just  adverted  to,  can  mere  abBtract  good  intention  Chip.  XXXV. 
supply  a  sufficient  defence.  ' 

By  the  statute  for  amending  the  law  of  evidence  and  practice  How  fu-  vit- 
on  criminal  trials  («),  a  party  producing  a  witness  is  not  allowed  ju^^  tj 
to  impeach  his  credit  by  general  evidence  of  bad  character;  tte party pm- 
bnt  he  may  in  case  the  witness,  in  the  opinion  of  the  judge, 
prove  adverse,  contradict  him  by  other  evidence :  or,  by  leave 
of  the  judge,  prove  that  he  has  made,  at  other  times,  a  state- 
ment inconsistent  with  his  present  testimony :  but  before  such 
last-mentioned  proof  can  be  given,  the  circumstances  of  the 
supposed  statement  sufficient    to    designate    the  particular 
occasion  must  be  mentioned  to  the  witness,  and  he  must  be 
asked  whether  or  not  he  has  made  such  statement  (t). 

Matters  available  in  mitigation  of  punishment  are  usually  Eridnnce  in 
reserved  till  after  the  trial,  and  are  exhibited  to  the  court  upon  "'"8»t"«i- 
affidavits  (»).    In  some  instances,  however,  such  evidence  is 
receivable  at  the  trial.     Thus,  evidence  has  been  received  to 
show  that  the  defendant,  when  proceedings  were  instituted, 
stopped  the  sale  of  the  obnosious  work  (x). 

Criminal  proceedings  against  persons  for  publishing  libels  of  CompromiBe  of 
individuals  may  be  compromised  either  by  the  payment  of  ^''^'' 
money,  or  by  apology  (ji),  or  by  both. 


CHAPTER  XXXVI. 


PROCEEDINGS    INCIDENT   TO  THE   TRIAL  OF  INDICTMENT 
OR  CRIMINAL  INFORMATION    FOR  LIBEL. 


Wliat  are  qvat'wru  of  fuel  fo 
Jury,  and  what  of  law  fa, 
Judge. 

Oceatiot  and  circuvi'tanoaa  of  puhli 


the 


Trial  by  iHdktmrnf  for  Libel. 
Notice   of  trial  whea  Indictiuent  re- 

mored  by  Certiorari. 
CruwN  Ofice  Rulai  an  fii. 
ProriliBMr   of  Faj;'g  Libel  Act  at  to 

Trial. 
CamtractiiiK  put  vjwu  the  ttatste  by 

the  CouH. 


After  the  finding  by  a  grand  jury,  of  a  "  true  bill  "  against     CniPii«« 
the  defendant,  the  indictment  is  tried  in  the  ordinary  course,       ' 

Trinl  by 
(»)  28  4;29  Vict.c.l8,B.3[186.i).  (y)  Wither  and   Co.  t.  ApolUjiari^  Indicwnont 

(0  Ibid.,  and  ride  bs.  4,  5,  and  6.  Co..    L.    R.    10    Ch.    App.   303,   per  '"'  I''*'- 

(b)   Vide  infra,  p.  r,2S,  Mellisb,  LJ. 

(j)  ii.  T.7/ufle,  Maoning'glnd.lSS. 


coy  Google 


512  CRIMIKAL   DIVISION  :    UBELS. 

Cbimib     before  a  petit  jury,  unless  a  certiorari  be  obtained  for  the  re- 

'      moval  of  the  indictment  into  the  King's  Bench  Division  (a), 

n  which  case  it  may  be,  and  usually  is,  tried  l}efore  a  special 

jury ;  either  at  the  assizes  for  the  county  in  which  the  libel 

was  published,  or  on  the  Crown  aide  of  the  King's  Bench 

Division  in  London,  at  the  Boyal  Courts  of  Justice. 

Ubeiauenat       Formerly  an  indictment  for  Hbel  might  have  been  tried  at 

Quarter'         Quarter  Sessions  before  justices  of  the  peace  (fc),  but  now  the 

Sessions.         offence  of  composing,  printing,  or  publishing  blasphemous, 

seditious,  or  defamatory  lil)els,  is  not  triable  at  any  Quarter 

Sessions  (c).    And,  upon  an  application  to  the  Court  of  Queen's 

Bench  in  Ireland  for  a  mandamus,  that  court  refused  to  grant 

such  a  writ  to  justices  at  Quarter  Sessions,  commanding  them 

to  charge  the  grand  jury  with,  and  to  try,  an  indictment  for  & 

libel  id). 

Venofl  (or  Crime  is,  in  a  legal  sense,  local,  and  according  to  the  law  of 

England  a  man  must  be  tried  where  the  offence  with  which  he 

is  charged  is   alleged  to  have  been  committed.      There   are 

indeed  exceptions  to  this  rule.     Some  offences,  from  their  very 

nature,  may  be  said  to  be  committed  at  the  same  time  in  more 

counties  than  one.    It  a  man,  intending  to  publish  a  libel, 

puts  it  into  the  post  in  London,  with  the  intention  that  the 

libel  shall  be  opened  and  read  in  another  county,  he  may  i>e 

charged  and  tried  eitlier  where  he  commits  the  libel  t«  the 

public  means  of    communication  and  despatch,  or    in    the 

county  where  it  sees  the  light,  and  is,  practically  speaking, 

published  (e). 

Notice  of  Trial     The  time  for  giving  notice  of  trial  of  an  indictment  for  lil>el, 

rarat  removed  removed  by  Certiorari  into  the  King's  Bench  Division,  is  now 

bj  Certiorari,  regulated  by  the  Crown  OfiSce  Rules,  1906,  and  is  the  same  in 

the  case  of  an  indictment  as  in  that  of  a  criminal  information. 

The  statute  of  4  &  6  Wm.  &  M.  c.  IH,  mates  provision  against 

■  any  prolonged  or  unnecessary  delay  in  bringing  an  information 

to  trial. 

Cro«D  Office         If  the  prosecutor  or  relator  does  not,  within  six  weeks  after 

Rules  a*  to.      jgg^g  joined,  or  within  such  extended  time  as  the  court  or 

a  judge  may  allow,  give  notice  of  trial,  the  defendant  may  give 

such  notice,  and  when  the  defendant  is  bound  by  recognizance 

(a)  As  to  the  proceedings  on  appli.  (r)  f,  &  6  Vict.  c.  33,  s.  1. 

cation  for  i-erthrari,  ride  the  C.  O.  E.  (rf)  Re  JruittroHg,  ]4  Ir.  C.  I.  K. 

1906,  IT.  20-2M.  D7  ;  »  Cox,  C.  C.  312. 

(i)  Hawlc.  P.  C.  c«p.  8,  KC.  8S  ;  R.  (c)   Vide   the  Kiig   v.   Btird^t,  I 

T.  S'li'iiiierf,  1  Let,  1'J3.  B.  4;  Aid.  93, 


coy  Google 


PROCEEDINGS  INCIDENT   TO  TRIAL.  513 

to  give  notice  of  trial  the  prosecutor  may,  In  all  cases,  give     ^|^4' 
notice  by  proviso  (/).  

Ten  days'  notice  of  trial  must  be  given  unless  a  longer 
notice  shall  be  ordered  by  the  court  or  a  judge,  or  the  party  to 
whom  it  is  given  shall  consent  to  take  short  notice,  which 
shall  be  four  days,  or  any  longer  period  {g). 

Notice  of  trial  for  London  or  Middlesex  shall  not  be  or 
operate  as  for  any  particular  sittings,  but  shall  be  deemed  to 
be  for  the  day  stated  in  the  notice,  or  tor  any  day  after  the 
aspiration  thereof  on  which  the  record  may  come  on  for 
trial  (/<)■ 

Notice  of  trial  elsewhere  shall  be  deemed  to  be  for  the  first 
day  of  the  then  next  assizes,  at  the  place  for  which  the  notice 
of  trial  is  given  (t). 

The  trial  of  the  defendant  for  libel,  whether  on  an  indict-  Cendnct  of  ths 
ment  or  a  criminal  information,  is  (with  the  exceptions  men- 
tioned below)  conducted  in  the  same  manner  in  the  one  case 
as  in  the  other.  The  defendant  must  be  tried  by  a  j  ury  of  the 
county  in  which  the  offence  was  committed.  The  trial  on  a 
criminal  information  is  usually  taken  before  a  special  jury. 
But  where  the  information  has  been  filed  ex  officio  by  the 
Attorney-General,  that  officer  is  entitled  to  have  the  case  tried 
at  bar  if  he  applies  for  it  to  be  so  tried  (,k). 

In  the  preamble  to  the  Libel  Act,  1792  (32  Geo.  III.  cap.  60),  Provisioiis  of 
it  is  recited  that  doubts  had  arisen,  whether,  on  the  trial  of  an  ^'J*!^]*" 
indictment  or  information  for  the  making  or  publishing  oE  any 
lil>el,  where  an  issue  or  issues  are  joined  between  the  King 
and  the  defendant  or  defendants,  on  the  plea  of  not  guilty 
pleaded,  it  be  competent  to  the  jury  empanelled  to  try  the 
same,  to  give  their  verdict  upon  the  whole  matter  in  issue. 
It  is  then  declared  and  enacted,  that,  on  every  such  trial,  the  Jur?  ms;  give 
jury  sworn  to  try  the  issue  may  give  a  general  verdict  of  guilty  ^^"^ : 
or  not  guilty  upon  the  whole  matter  put  in  issue  upon  such 
indictment  or  information ;    and   shall    not   be   required   or  bnt  not  to  find 
directed  by  the  court  or  judge  before  whom  such  indictment  or  g^^jy  ^^  „g,g 
information  shall  be  tried,  to  find  the  defendant  or  defendants  P™f  "f  ?"'■''- 
guilty  merely  on  the  proof  of  the  publication  by  such  defendant 
or  defendants  of  the  paper  charged  to  be  a  libel,  and  of  the 
sense  ascribed  to  the  same  in  such  indictment  or  information. 

(/)  C.  O.  R.  I90S,  r.  138.  (A)  I  Str,  644.    Aa  to  applicotioa 

Cs)  IMd.,  t.  139,  for,  and  proceediiigi  on  '■  trial  at  bar," 

(4)  Ibid.,  T.  HI.  see  the  C.  0,  R.  lHOii,  rr.  150  to  155. 
(0  Ibid..  T.  H2. 
F.B.  L  L 
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Xl^l  ^^  ^^'  ^  '''  '^  pi^ovided,  that  on  every  such  trial  tbe  court 

or  judge  before  whom  anch  indictmeDt  or  information  shall  be 

mmtbfl    ""^  tried  shall,  according  to  their  or  his  discretion,  give  their  or 

directed,         his  Opinion  and  directions  to  the  juty  on  tbe  matter  in  issue 

between  the  King  and  the  defendant  or  defendants,  in  like 

manner  as  in  other  criminal  cases. 

Maj  find  a  Bv  sec.  S,  the  jurv  are  empowered  to  find  a  tvecial  verdict,  as 

m  other  crunmal  cases. 

And  by  sec.  4,  if  the  defendant  be  fonnd  guilty  he  may  move 
in  arrest  of  judgment,  as  before  the  passing  of  the  Act. 

It  is  ohservahle,  that  the  first  clause  in  tbe  statute  is,  so  far 
as  regards  the  giving  a  general  verdict,  merely  declaratory  ; 
placing  informations  and  indictments  for  libels  on  the  same 
footing  as  those  for  any  other  offences.  The  latter  branch 
is,  in  its  terms,  purely  negative  and  restrictive,  and,  escept 
that  it  amounts  to  a  legislative  disapproval  of  the  directions 
which  bad  been  given  to  juries  in  particular  instances,  is 
rendered  unimportant  by  the  subsequent  clause  which  directs, 
afQrmatively,  what  tbe  court  or  judge  shall  do  od  such  trials. 
This  (the  second)  section  provides,  that  tbe  court  or  judge 
shall,  according  to  their  or  his  discretion,  give  their  or  his 
opinion  on  the  matter  in  issue,  in  like  manner  as  in  other 
criminal  cases.  It  is,  therefore,  observable  that  the  object  of 
the  legislature  was  to  remove  all  anomalies  and  peculiarities  by 
which  trials  for  libels  were  distinguished  from  those  for  any 
other  ofifencea.  Now,  the  principal  peculiarity,  and  that  on 
which  the  difference  in  practice  originated,  was  this :  that  in 
tbe  case  of  libel,  the  alleged  libel  was  stated  on  the  record  :  on 
wbicli  account  it  was  unnecessary  to  decide  at  the  trial  upon 
the  (juality  of  the  matter  published.  But,  by  the  express  pro- 
vision of  this  clause,  the  jury  are  to  be  directed  ax  in  other 
ctiminal  casei ;  and  in  other  criminal  cases  the  ordinary 
course  is  to  advise  and  direct  the  jury  as  to  the  criioindl 
quality  of  the  transaction,  supposing  the  facta  to  be  proved. 
It  seems  therefore  to  follow,  that  the  court  or  judge  is  bound 
to  give  an  opinion  on  the  legal  quality  of  the  alleged  libel,  fts 
stated  on  the  record,  and  the  jury  are  not  to  convict  without 
the  previous  sanction  of  the  judge's  opinion  that  the  act  is 
criminal ;  though,  in  some  instances,  they  had  been  required  to 
convict  where  they  were  satisfied  as  to  the  fact  of  publication 
and  the  truth  of  the  averments.  The  opinion  and  direction  lo 
the  jury  are  to  be  given  on  the  matter  in  issue;  by  these 
terms  it  is  not,  it  seems,  to  be  understood  that  the  court  or 
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affinuative  or  negative  apon  tha  whole  of  the  issue,  bat  only,       

as  in  other  cases,  conditionally  and  hypothetically  upon  the 
law,  as  it  arises  on  different  branches  of  the  evidence.  The 
third  section  seems  to  have  been  introduced  merely  for  the 
purpose  of  repelling  any  inference  which  might  otherwise  have 
arisen  from  the  terms  of  the  first,  that  the  jury  were  bound  to 
give  a  general  verdict.  The  fourth  section  seems  to  have 
been  suggested  by  some  apprehension,  that,  without  an  express 
clause  to  that  effect,  the  defendant  might  be  considered  to  be 
escluded  from  objecting  that  the  alleged  libel,  as  stated  on  the 
record,  was  not  in  itself  illegal,  and  that  the  publishing  of  it 
was  not  criminal.  It  seems,  therefore,  that  the  legislature 
meant  to  leave  the  question,  whether  the  matter  published 
amounted  to  a  libel,  as  before,  a  question  of  law ;  it  being 
expressly  provided  that  the  defendant  may  still  move  in  arrest 
of  judgment  on  such  ground  as  he  might  have  done  before  : 
and  as,  before  the  statute,  the  defendant  might  certainly  have 
arrested  the  judgment  on  the  ground  that  the  matter  pub- 
blished  was  not  libellous,  it  seems  that  no  alteration  was 
intended  to  be  made  in  this  respect;  but  that  the  objection, 
that  the  matter  pubbshed  was  innoxious,  as  it  stood  on  the 
record,  was  still  available.  But  whilst  this  is  the  case,  it  is 
obvious  that  the  question  must  remain  a  question  of  law  ;  a 
general  acquittal  would  be  conclusive,  as  in  all  other  cases ; 
but  the  finding  of  the  jury,  as  to  the  mere  criminal  quality  of 
the  alleged  libel,  either  by  a  general  verdict  of  guilty  or  by  a 
special  verdict,  must  be  immaterial,  so  long  as  the  objecUou 
may  be  taken  to  the  record  itself,  that  it  charges  no  libel 
in  point  of  law,  notwithstanding  the  finding  of  the  jury  in 
fact(0- 

With  regard  to  the  construction  to  be  put  upon  this  statute ;  conrtraetion 
it  was  observed  by  Abbott,  L.C.J.,  in  his  judgment  in  a  case  p°^^?  'Ji 
■which  underwent  considerable  argument,  "  If  the  judge  is  to  Conrt. 
give  his  opinion  to  the  jury,  as  in  other  criminal  cases,  it  must 
be  not  only  competent  but  proper  for  hun  to  tell  the  jury, 
if  the  case  will  so  warrant,  that  in  his  opinion  the  publication 
before  them  is  of  the  character  and  tendency  attributed  to  it 
by  the  indictment ;  and  that  if  it  be  so  in  their  opinion,  the 
publication  is  an  offence  against  the  law."  .  .  .  .  "  The  statute 
was  not  intended  to  confine  the  matter  in  issue  exclusively  to 

(0  See  B.T.  Hnft,  5  T.R.*36;  and      Senty,  7  App.  Cm.  741,  taid  tupra. 
see  7^  Cupiial  and  Cuuntit*  Sank  t.      pp.  316-7. 
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declare  that  they  should  be  at  liberty  to  exercise  their  own 

judgment  upon  the  whole  matter  in  issue,  after  receiving  there- 
upon the  opinion  and  directions  of  the  jadge  "  (m). 

And  Best,  J.,  observed  in  the  same  case,  that  it  must  not  be 
supposed  that  the  statute  of  Geo.  III.  made  the  question  of 
libel  a  question  of  fact ;  if  it  had,  instead  of  removing  an 
anomaly,  it  would  have  created  one.  Libel  is  a  question  of 
law,  and  the  judge  is  the  judge  of  the  law  in  libel,  as  in  all 
other  cases ;  the  jury  having  the  power  of  acting  agreeably  to 
his  statement  of  the  law  or  not.  All  that  the  statute  does,  is 
to  prevent  the  question  from  being  left  to  the  jury  in  the 
narrow  way  in  which  it  was  left  before  that  time.  Judges  are 
in  express  terms,  directed  to  lay  down  the  law,  as  in  other 
cases.  In  all  cases,  the  jury  may  find  a  general  verdict ;  they 
do  so  in  cases  of  murder  and  treason,  but  there  the  judge  tells 
them  what  is  the  law,  though  they  may  find  against  him, 
unless  they  are  satisfied  with  his  opinion  (n).  And  in  a  sub- 
sequent case  of  libel,  Best,  C J.,  said  :  "  I  do  not  admit  that, 
even  in  criminal  cases,  the  jury  are  the  sole  judges  of  the  law. 
Before  the  statute,  their  province  was  merely  to  find  whether 
or  not  the  innuendoes  were  proved,  and  then  it  was  for  the 
judge  to  say  whether  or  not  the  publication  was  a  libel.  The 
statute  does  not  transfer  to  the  jury  the  authority  of  the 
judge,  but  it  merely  provides  that  they  may  find  a  general 
verdict "  (o). 
Pnctice  undsr  The  practice  under  the  statute  has  therefore  been,  for  the 
the  Sutute.  judge  first  to  give  a  legal  definition  of  the  offence,  and  then 
to  leave  it  to  the  jury  to  say,  whether  the  facts  necessary  to 
constitute  that  offence  are  proved  to  their  satisfaction;  and 
this,  whether  the  libel  is  the  subject  of  a  criminal  prosecution 
or  a  civil  action  (p). 

If  the  publication  in  consideration  of  law  be  libellous,  then 
it  is  a  question  of  fact  for  the  jury  whether  it  was  wilfully  and 
maliciously  published,  subject,  however,  to  the  ordinary  pre- 
sumption of  law,  that  in  the  absence  of  proof  to  the  contrary, 
a  man  intends  that  which  is  the  natural  consequence  ol  the 
means  which  he  employs.  If  collateral  facts  be  proved  in 
defence,  it  is  for  the  court  to  pronounce  whether  they  furnish 

(fli)  The  Khig  V.  Barddt,  4  B.  &      *  Bing.  11)5. 
Aid.  183,  (^)    Parmiter    v,    CimplaKd   and 

--   -       -  anether,  6  M.  &   W.    108 ;  ftud  w* 

liijira,  p.  315 
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an  absolute  defence,  or  a  cotidilional  one,  dependent  on  the     Cbaptbk 

actual  or  express  malice  of  the  publisher;  of  the  existence  of        ' 

which  the  jury  are  to  decide.  It  follows,  that  neither  the  jury 
nor  the  parties  have  a  right  to  expect  from  the  court  any 
specific  and  direct  opinion  upon  the  whole  of  the  case,  or  any 
other  than  that  which  is  ordinarily  given  at  the  discretion  of 
the  court  to  the  jury  in  parallel  cases,  with  respect  to  the 
verdict  which  they  ought  to  find  in  point  of  law,  as  dependent 
itnd  contingent  upon  their  conclusions  in  point  of  (act,  drawn 
from  the  alleged  libel  itself  and  all  the  circumstances  of 
the  case  as  to  the  meaning,  motives,  and  intention  of  the 
defendant  {q). 

The  offence  consists  in  the  act  of  publishing  the  matter  set  what  ue 
forth  on  the  record,  in  the  sense  appearing  upon  the  face  of  fATj^'V^ 
the  libel  itself,  or  in  that  attributed  by  the  innuendoes,  and  jars,  ">a 
■with  the  intention  alleged,  maliciously  and  without  any  legal  J^^  l^^  j^^ 
justification  or  excuse.      The  fact  of  publishing  the  illegal 
matter,  and  of  its  being  published  in  the  particular  sense 
alleged,  are  ordinarily  questions  of  fact  for  the  jury,  subject, 
of  course,  to  the  opinion  and  judgment  of  the' court,  whether 
the  facts  proposed  to  be  proved  would  be,  when  proved,  suffi- 
cient in  point  of  law,  to  constitute  a  pubhcation  and  to  support 
the  innuendoes. 

Whether  the  defendant  published  the  alleged  libel  wilfully  iDieniion. 
and  designedly,  and  whether  he  did  ao  with  the  particular 
intention  specified  in  the  information  or  indictment,  are  also 
questions  of  fact  for  the  determination  of  the  jury.  Until  those 
facts  are  determined  by  the  jury,  the  court  cannot,  otherwise 
than  hypothetically,  form  any  judgment  on  the  question  of 
guilt  or  innocence.  On  the  other  hand,  the  quality  of  the 
alleged  hbel,  as  it  stands  on  the  record,  either  simply  or  as 
explained  by  averments  and  innuendoes,  is  purely  a  question 
of  law  for  the  consideration  of  the  court. 

Whether  the  publication  of  the  libel  alleged  was  a  malicious  or  Pabiication 
wrongful  publication  is  entu:ely  a  question  of  fact  for  the  jury ;  ^Lma'tr''" 
for,  though  the  fact  of  publishing,  and  the  illegal  and  noxious  •rongtol. 
quality  of  the  thing  published  be  beyond  dispute,  yet  the  act 
of  publication  maybe  perfectly  innocent;  so  far  from  being 
illegal,  it  may  have  been  an  act  meritoriously  done,  for  the 
very  purposes  of  justice.    And,  therefore,  aa  not  merely  a 
publication,  but  a  malicious  or  wrongful  publication  must  be 
averred,  so  must  such  a  malicious  and  wrongful  publication  be 

(j>  See  R.  T.  Bolt,  5  T.  R.  436  ;  R.  v.  Burdett,  4  B.  &  Aid,  95. 
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xxxvi'     ^01"^  ^y  tb®  J"T'  either  by  means  of  a  general  verdict  ol 

guilty,  which  comprehends  the  whole  of  the  charge,  or  by  a 

special  finding  of  a  malicious  and  wrongful  pablication,  or,  at 
least,  bv  negativing  the  existence  of  any  legal  justification  or 
excuse. 
Occaiiooand  Where  the  circumstanceB  and  occasion  of  publishing  are  such 
ofTob^B^  aa  amount  to  a  legal  justification  or  excuse,  independently  of 
the  question  of  intention,  the  existence  of  those  facts  is,  of 
course,  for  the  consideration  and  decision  of  the  jury  ;  but 
whether,  when  ascertained,  they  amount  to  a  legal  justification 
or  excuse,  is  obviously  a  mere  question  of  law  for  the  opinion 
and  judgment  of  the  court.  It  iB,  for  instance,  a  question  of 
mere  fact,  whether  the  alleged  libel  was  published  by  way  of 
petition  to  parliament,  and  whether  it  was  made  according  to 
the  course  and  order  of  such  like  proceedings  in  parliament, 
but  whether  the  occasion  justifies  a  publication  so  made,  is  a 
question  of  law. 

So,  again,  it  is  a  question  of  law,  whether  the  occasion  and 
circumstances  of  the  publication  furnish  a  cojiditional  justifica- 
tion or  excuse  dependent  on  the  actual  intention  of  the 
defendant ;  but  when  that  is  the  case,  and  the  guilt  or  innocence 
of  the  defendant  turns  upon  the  question,  whether  he  acted  with 
an  evil  and  mischievous  intention,  or  bona  fide  with  a  view  to 
some  legal  object,  the  question  of  malicious  intention  is  a  con- 
clusion of  fact  to  be  drawn  by  the  jury  on  a  consideration  of  the 
terms  of  the  alleged  libel  and  all  the  circumstances  of  the  case. 
If  the  matter  charged  to  be  libellous  were  contained  In  a  letter, 
sent  by  the  defendant  to  the  prosecutor,  and  the  defence  were, 
that  the  charges  it  contained  were  stated  not  with  intent  to 
provoke  or  exasperate,  but  were  written  for  the  purpose  of 
honest  remonstrance  and  admonition,  it  would  be  for  the  jury 
to  decide,  under  all  the  circumstances,  considering  the  situa- 
tion of  the  parties,  the  conduct  of  the  defendant  and  the 
language  used,  whether  the  act  in  reality  originated  in  a  sincere 
and  honest  intention,  or  in  an  evil  and  sinister  motive  which 
warranted  a  conviction. 

It  is  clear,  therefore,  that  in  order  to  warrant  a  legal  judg- 
ment of  condemnation,  the  jury  must,  by  their  verdict,  find 
that  the  act  was  done  maliciously  or  wrongfully,  or  in  such 
other  manner  as  is  sufficient  to  negative  the  question  of  any 
legal  justification  or  excuse ;  until  then,  the  presumption  of 
innocence  is  not  excluded,  still  less  is  the  criminality  of  the 
act  established. 
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Where  on  the  trial  of  a  criminal  information  for  a  libel  con-     CH*p™it 

tained  in  a  newspaper,  the  jury  having  requested  to  be  directed       

as  to  whether  it  was  necessary  that  there  should  be  a  malicious  Dilution  w 
intention  in  order  to  constitute  a  libel,  Abbott,  L.C.J.,  to  HaUce. 
directed  them,  that,  "  the  man  who  publishes  slanderous 
matter  calculated  to  defame  another,  must  be  presumed  to 
have  intended  to  do  that  which  the  publication  is  calculated 
to  bring  about,  unless  he  can  show  the  contrary  ;  and  it  ia  for 
him  so  to  show."  And  this  was  held  to  be  a  correct  direction  : 
and  assuming  that  a  malicions  intention  is  necessary  to  con- 
stitute a  libel,  such  intention  is  to  be  inferred  from  the  mis- 
chievous tendency  of  the  publication  itself ;  and  the  onus  of 
rebutting  that  inference  is  cast  upon  the  defendant :  and 
where  the  publication  of  a  libel  of  mischievous  tendency  has 
been  proved,  and  the  defendant  has  not  shown  anything  to 
rebut  that  inference,  the  jury  are  bound  to  find  the  defendant 
guilty  (r). 

The  verdict  in  this,  as  in  other  criminal  proceedings,  is  Voniiot. 
either  a  general  verdict  of  condemnatiou,  or  acquittal ;  or  a 
special  verdict,  by  which  the  jury  find  the  facts,  and  refer  the 
questions  of  law  to  the  court.  For,  as  already  shown,  it  is 
specially  provided  by  the  Libel  Act,  1792  («),  that  nothing  therein 
contained  shall  extend,  or  be  construed  to  extend,  to  prevent 
the  jury  from  finding  a  special  verdict,  in  their  discretion,  as  in 
other  ciiminal  cases. 

And  although  the  jury  find  the  defendant  guilty,  he  may  Verdictof  Jui? 
move  in  arrest  of  judgment ;  for  the  legislature  in  passing  an  "h^""^^""™' 
enactment  in  favour  of  defendants,  had  no  intention  to  put 
them  in  a  worse  position  than  before,  and  to  make  the  verdict 
of  a  jury  conclusive  against  them.  And  therefore,  by  the  4th 
section  of  the  statute  it  is  provided,  that  the  defendant,  though 
found  guilty  by  the  jury,  shall  still  {as  he  had  prior  to  that  Act) 
have  the  power  to  take  the  opinion  of  the  court  on  the 
question  of  law  by  moving  in  arrest  of  j  udgment.  And  accord- 
ingly although  the  jury  should  find  the  defendant  guilty,  yet 
he  is  at  hberty  to  move  in  arrest  of  judgment;  and  if  the  court 
should  afterwards  find  that  the  matter  charged  in  the  indict- 
ment or  information  is  not  libellous,  judgment  must  be 
arrested  {(). 

(r)  The  King  V.  Harvey  aadaHMtr,  (<)  32  Geo,  111.  cap.  60,  s.  3,  nt/ira, 

2  B.  J:  C  257,  266.  (0  Il>id.,a.i;  andsee  next  Chapter. 
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OoDTiotioD. 


CHima         Afteb  the  defendant  has  been  found  guilty  on  a  criminal  in- 
^^^5]^"-     fonnatiun,  it  is  a  matter  of  course  that  he  should  stand  com- 
Pn>TiDc«  of  the  mitted,  pending  the  consideration  of  the  judgment ;  unless  the 
nidici.    '      prosecutor  expressly  consent  to  his  standing  out  upon  bail  (a). 
Portponoment   UnlesB  there  is  some  substantial  cause  shown  to  the  contrary, 
by  the  prosecutor,  it  is   usual   for  the  judge  to  admit  the 
defendant  to  bail,  on  his  finding  security  by  recognizance ; 
himself  with  two  sufficient  sureties  in  such  sum  as  the  j  udge  in 
his  discretion  may  see  fit  to  require,  for  bis  personal  appearance 
on  the  day  appointed,  and  from  day  to  day  afterwards  until 
he  receives  the  judgment  of  the  court.    And  so  also  upon  an 
indictment  for  libel  which  has  been  removed  by  certiorari  into 
the  King's  Bench  Division,  for  trial  by  a  special  jury ;  if  a  ver- 
dict of  Guilty  is  returned,  judgment  may  be  deferred  until  the 
ensuing  term  (or  day  appointed)  and  the  defendant  admitted 
to  bail  upon  similar  terms  and  conditions. 

By  the  Crown  Office  Rules,  1906,  on  all  trials  for  felonies  or 
misdemeanours  in  the  King's  Bench  Division,  except  upon 
informations  filed  by  leave  of  the  court,  and  ex  officio  informa- 
tions where  the  Attorney-General  shall  pray  that  the  judg- 
ment may  be  postponed,  judgment  may  be  pronounced  during 
the  sittings  or  assizes  at  which  the  trial  has  taken  place,  by  the 
judge  before  whom  the  verdict  has  been  taken ;  as  well  upon 
the  defendant  who  shall  have  suffered  judgment  by  default,  or 
confession,  as  upon  those  who  shall  have  been  tried  and  con- 
victed, and  whether  such  persons  be  present  or  not  in 
court  {b) . 

(a)  R.  \.  Waddington,  1  East,  U3.  (b)  C.  O.  B.  1906,  r.  ie2. 


Crown  Offica 
EnlM  M  to 
poatpoBament 


cB,  Google 


PROCEEDINGS  AFl'ER  TRIAL.  521 

The  judge  before  whom  the  trial  shall  be  had  may  either  xxtvtt 
issue  an  immediate  order  or  warrant,  for  committiDg  the  defen-  _- 
dant  in  execution,  or  respite  the  execution  of  the  judgment  on 
such  terms  as  he  shall  think  iit,  and  for  such  time  as  may  be 
necessary,  for  the  purpose  of  enabhng  tlie  defendant  to  move 
for  a  new  trial,  or  in  arrest  of  judgment,  and  if  imprisonment 
be  part  of  the  sentence,  may  order  the  period  of  imprisonment 
to  commence  on  the  day  on  which  the  party  shall  be  actually 
taken  to  and  confined  in  prison  (c). 

If  a  defendant  be  convicted  and  not  sentenced  at  the  trial.  Judge's 
and  is  not  under  recognizance  or  under  sufficient  recognizance  bou  u,  b^i. 
to  appear  to  receive  the  sentence  of  the  court,  or  if  it  be  made 
to  appear  on  affidavit  or  otherwise  that  ha  is  likely  to  abscond,  a 
judge's  warrant  may  be  obtained  at  any  time  after  verdict  and 
before  final  judgment  ;  and  either  from  the  judge  at  the  trial 
or  from  a  judge  at  Ohambers,  to  liold  him  to  bail,  or  to  require 
him  to  give  such  further  bail  as  the  judge  in  his  discretion  may 
think  fit ;  upon  a  certificate,  if  he  be  not  under  recognizance, 
of  the  conviction  to  be  obtained  from  the  clerk  of  assize  or 
associate  or  other  proper  officer ;  and  a  certificate  of  his  not 
being  under  recognizance  from  the  Grown  Office,  or  if  he  be 
under  recognizance,  upon  a  certificate  of  conviction  and  an 
affidavit  of  facts  showing  the  necessity  of  further  bail  {d). 

After  a  verdict  of  guilty  against  the  defendant,  on  the  Motion  in 
trial  of  an  indictment  or  a  criminal  information  for  Ubel,  jJd^°„t. 
he  may  move  the  court  in  arrest  of  judgment,  on  the  ground 
of  there  being  a  substantial  defect  on  the  record  :  that  there 
is  in  law  no  libel,  or  no  sufficient  averment  of  it  in  the  indict- 
ment or  information.  And  therefore,  although  the  jury 
should  find  that  the  matter  charged  is  a  libel,  if  the  court  should 
afterwards  be  of  opinion  that  it  is  not,  judgment  will  be 
arrested  whether  on  an  indictment  in  a  criminal  case  or  a 
record  in  a  civil  suit  (e). 

Whenever  a  verdict  has  passed  against  a  defendant  in  a 
case  of  Ubel,  and  judgment  has  been  given  in  the  court  below, 
those  who  bring  their  writ  of  error  on  the  ground  that  there 
was  no  libel,  assert  that  both  the  jury  and  the  court  below 
have  gone  wrong:  but  they  are  not  called  upon  to  say  that  the 
words  were  incapable  of  conveying  the  libellous  imputation  ; 

(.■)  C.  0.  B.  1906.  r.  163.  GoldiCeiu  v.  Fott,  I  Bing.  489  ;   The 

id)  Hid.,  r.  161.  Cajiital  and  Coimtiei Bank  v.  HfHty,! 

(it)  Vide  The  Libei  Act,  1792  ;  and  App.  Cm.  741  ;  52  L.  J.  Q.  B.  D.  232  ; 

Heamt  r,  StOKtll,   12  A.  fc  E.  731  ;  ami  mpra,  p.  317. 
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CsiniR     it  is  enough  if  the;  can  make  out,  to  the  satisfaction  of  the 
—  '     coart  in  error,  that  the  onus  of  showing  that  they  do  convey 
such  an  imputation  is  not  satisfied  (/). 
One  Count  The  Vice  of  one  or  more  counts  is  no  ground  for  arresting 

^k^tCl^"**  the  judgment  (g).  provided  there  be  one  valid  count  in  the 
jndgmcnt.  information  or  indictment ;  though  as  already  seen  [h),  it  is 
otherwise  in  a  civil  action,  where  general  damages  are  given ; 
since  in  the  latter  case  the  court  cannot  apportion  the  damages, 
and  say  how  much  was  intended  to  be  given  in  respect  of  the 
defective  counts. 
Kme  for  A  motion  in  arrest  of  judgment  should,  in  strictness,  be 

'^^l '"        made  before  sentence  is  passed,  though  upon  leave  reserved 
it  may  be  moved  after  sentence  (t).     The  defendant  must  be 
present  in  court  at  the  time  the  motion  is  made  (A:).     But  in 
the  case  of  a  speci-il  verdict  by  the  jury,  the  presumption  of 
innocence  may  be  supposed  to  continue;  and,  therefore,  it  is 
said,  the  personal  presence  of  the  defendant  may  be  dispensed 
with  (0- 
Vrit  oE  Brror,      The  defendant  may  likewise,  in  libel,  as  in  other  criminal 
J['^^"**      cases,  bring  his  writ  of  error  for  any  substantial  defect  appear- 
ing upon  the  record  after  conviction  and  sentence,  on  obtain- 
ing the  fiat  of  the  Attorney-General  for  the  time  being  for  that 
purpose  (m). 
fiespite  of  The  court  on  giving  final  judgment,  or  the  Court  of  Appeal 

MndiDg'appii-  °^  affirmance  may,  if  they  shall  so  think  fit,  on  the  application 
Mtion  forWrit  of  the  defendant  then  present,  respite  the  execution  of  the 
judgment  for  such  time  as  may  he  necessary  for  the  defendant 
to  obtain  the  Attorney- General's  fiat  for  a  writ  of  error,  or 
consent  for  an  appeal  to  the  House  of  Lords,  upon  the  defen- 
dant entering  into  recognizance  with  two  sufficient  sureties, 
upon  such  terms  as  the  court  may  order,  to  render  himself 
into  custody  or  to  prosecute  his  writ  of  error  or  appeal  with 
effect ;  and  may  order  the  period  of  imprisonment,  if  that  be 
part  of  the  sentence,  to  commence  on  the  day  on  which  the 
party  shall  be  actually  taken  to  and  confined  in  prison  (n). 
Brror  not  After  couvlction  for  publishing  a  defamatory  libel,  the  defen- 

"he^'*'"'        ^^^^  cannot  raise,  on  a  writ  of  error,  the  objection  that  the 

(J)  See  [ler  Lord  Blackburn,  7  App.  2  Barr.  929. 

C«B.  776  i  52  L.  J.  Q.  B.  D.  2S1.  (0  See   itra  t.    I>e  Jlrreiger  and 

($)   R.   V,    Benjietd   and   aaolker,  ulheri,  3  M.  &  S.  67  ;  and  see  per  Ixini 

Burr.  980,  CampbeU,  C.J.  ;  2  Uen.  C,  C.  372. 

(*)  A'b;i™.  p.  ■■iJS.  (m)  Vide  C.  0.   B.  1906,  rr.  173  to 

(t)  See  2  Deu.  C.  C.  372  (note).  205. 

(.*)  See  JleJ:  v.  Sj/ragnand  another,  (.h)  C.  O.  R.  1906,  r.  169. 
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into  recognizances  to  prosecute,  &c.,  had  not  been  complied 
with.     It  being  then  too  late  to  take  the  objection  (o), 

The  court  will  not  grant  a  habeas  corpus  to  discharge  out 
of  custody  a  pareoD  who  has  been  convicted  of  publishing  a 
seditious  libel,  at  the  commission  of  Oyer  and  Terminer  at  the 
Old  Bailey,  on  the  ground  that  when  the  verdict  was  returned 
only  one  commissioner  was  present  instead  of  two,  as  required 
by  law  (p). 

Applications  for  a  new  trial,  or  to  enter  judgment  itun  Cnxm  Office 
obstante  veredicto,  or  to  arrest  judgment,  where  such  applica-  mo^o„"(^, 
tions  may  by  law  be  made,  must  be  by  motion  for  an  ui-der  Ne»-  TrUls, 
tiiBt.    Such  motion  must  be  made  to  a  Divisional  Court  of   "' 
the  King's  Bench  Division,  and  in  cases  tried  in  London  or 
Middlesex,  within  eight  days  after  the  trial,  or  on  the  first 
subsequent  day  on  which  a  Divisional  Court  shall  sit  to  hear 
motions  on  the  Crown  side ;  or  if  the  trial  has  been  had  at 
the  assizes,  within  the  first  seven  days  after  the  last  day  of  the 
sittings  on  the  circuits  for  England  and  Wales  :  the  time  of 
the  vacations  not  being  reckoned  in  the  computation  of  time 
for  moving  (q). 

The  time  in  either  case  may  be  extended  by  the  court  or  a 
judge.  The  grounds  upon  which  the  order  was  granted  must 
be  stated  in  the  order  [r). 

A  copy  of  such  order  must  be  served  on  the  opposite  party 
within  four  days  from  the  time  of  the  same  being  granted  (a). 

On  moving  for  a  new  trial  on  indictment,  information,  or  Defgndanta 
inquisition,  all  the  defendants,  if  more  than  one,  who  are  not  ""^  '*. 

^  pnmnt  in 

either  in  custody  or  who  are  only  liable  to  a  fine  must  beconrt. 
present  in  court,  unless  the  court  shall  otherwise  order  (0- 

It  is  usual  to  postpone  the  argument  upon  the  rule  until  the 
defendant  is  brought  up  for  judgment  (u),  as  in  all  criminal 
cases  the  proceedings  should  be  conducted  in  the  presence  of 
the  accused.  But  the  rule  does  not  apply,  in  strictness,  where 
the  offence  of  which  the  defendant  has  been  convicted  is 
punishable  by  a  fine  only  (x). 

Where  a  plea  of  justificaiion  under  the  statute  (y)  contained  justiflcation 

partly  proved 

(o)  JjMiUr  V.  The  <>Mce«,2l  Q.  B.  D.  (*)  Ibid.,  r.  158. 

284  ;  57  L.  J.  il.  C.  8.-. ;  16  Cox,  C.  C.  (0  Ibid.,  r.  159. 

488.  C»)  Jfe?.  V.  Betheringlua,  5  Jur.  529. 

(yi)  Btx-i.BichardCarlHe,i.C,l!.Y.  [J)  R.   v.  Parkinmn,  2  Den.  C.  C. 

415,42-2.  459. 

(j)  C.  O.  R.  190ti,  r.  loll.  (j)  e  &  7  Vicl.  cap.  96.  s.  6. 
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several  charges,  and  the  jury  found  one  of  them  proved,  but 
as  to  the  others  that  the  evidence  was  not  satisfactory :  even 
if  the  court  should  be  of  opinion  that  as  to  any  one  or  all  of 
the  charges,  the  evidence  greatly  preponderated  against  the 
prosecution,  still  the  court  will  not  set  the  verdict  aside,  and 
grant  a  new  trial  (z). 

Where,  upon  a  trial  for  libel  upon  a  criminal  information, 
evidence  is  tendered  for  one  purpose  and  rejected  as  inadmis- 
sible  for  that  purpose,  but  is  admissible  in  another  view  of 
the  case  not  alluded  to  at  the  trial ;  the  court  vill  not  grant 
a  new  trial  upon  the  ground  that  the  evidence  was  improperly 
rejected  (o). 

But  the  court  will  grant  a  new  trial  of  a  criminal  information 
for  libel,  if  it  be  shown  that  the  judge  misdirected  blie  jury  in 
point  of  law  {b). 

When  the  defendant  is  brought  up  for  judgment,  afBdavits 
may  be  produced  by  the  prosecutor  in  aggravation  of  punish- 
ment, and  by  the  defendant  in  mitigation.  These  are  read 
aloud  to  the  court  by  the  master ;  after  which  observationa 
concerning  their  contents  are  made  by  counsel  in  behalf  of 
their  respective  clients.  Affidavits  on  the  part  of  the  prose- 
cutor may  be  read  in  aggravation,  though  made  by  witnesses 
who  were  esEunined  at  the  trial ;  in  which  case,  however,  the 
defendant  will  be  at  liberty  to  answer  them  (c). 

To  show  the  malice  of  the  defendant,  the  prosecutor 
may  slate  upon  his  affidavit  similar  libels  published  since 
the  conviction.  It  being  well  settled  that  the  conduct  of  the 
defendant,  subsequent  to  his  conviction,  may  be  taken  into 
consideration  either  by  way  of  aggravating  or  mitigating  the 
punishment ;  but  the  court  will  take  care  not  to  inflict  a  greater 
punishment  than  the  principal  offence  will  warrant  (d). 

So  also  affidavits  of  prior  libels  by  the  defendant,  and  office 
copies  of  any  prior  convictions  of  the  defendant  for  libels  pub- 
lished by  him  of  the  prosecutor,  are  admissible  in  aggravation 
of  punishment. 

If  the  defendant  suffered  judgment  by  retraxit,  it  is  unneces- 
sary that  the  record  should  contain  a  confession  of  the 
indictment  (e). 


(;)  H.  v.yeiemua,  1  E.  &  B.  577, 
(a)  Sej:  t,  Oraat  and  atAert,  8  Nev. 

i:  Man.  lue  ;  .'i  B.  J:  Adol.  1081. 
{*)   Tlir    Qiiern   v.    Hollrrook   aitd 

ethfrt,  3  Q.  B.  D.  60 ;  *T  L.  J.  35 ;  4 

Q.  B.  D.  42:  48L.  J.  113. 


(C)  B.    V.  Shariiaea,  1    T.  R.  228  ; 
B.  Y.  Pinkeiian.  2  Eail,  3.)7. 
((0  Ji.  V.  WUA^ri,  3  T.  B.  432. 
(e)  Gregori,  v.  Tlie  Qiifeit,  13  Q.  B. 
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Where  the  defendant  has  pleaded  guilty  to  an  indictment     Csaptkb 

for  publishing  a  libel,  and  entered  into  his  own  recognizance  to        

appear  and  receive  judgment  when  called  upon  to  do  so,  and  ^^'^^^  *** 
not  to  be  called  upon  at  all  if  be  discontinue  to  publish  libels 
on  the  prosecutor ;    shoald  the  defendant  afterwards  publish 
such  libels,  the  court  will  require  an  affidavit  to  that  effect 
before  passing  judgment  upon  him  (/). 

It  is  not  usual  to  give  the  defendant  an  opportunity  of  Aj  to  &iuwsr- 
answering  at  a  future  day  the  affidavits  produced  by  thei^,jj^"jy_ 
prosecutor,  where  they  do  not  extend  beyond  the  allegations 
contained  in  the  indictment,  though  judgment  should  have 
been  suEFered  by  default  (a).  But  where  affidavits  are  produced 
to  show  a  continvadon  of  the  defendant's  malice,  the  court  has 
thought  it  reasonable  to  allow  the  defendant  an  opportunity 
of  answering  them,  since  it  cannot  be  supposed  that  he  comes 
prepared  to  answer  that  which  is  not  contained  in  the 
indictment  {k). 

The  defendant  is,  in  general,  at  liberty  to  introduce  any  wbat  maj  b« 
affidavit  tending  to  show  that  his  act  did  not  result  from  "^"T" '".  "■''• 

°  gatioD  of 

malice,  but  proceeded  from  some  motive  less  reprehensible.  Punishment. 
How  far  be  should  proceed  in  such  statements  is,  of  course,  a 
matter  of  prudence  and  discretion  to  be  exercised  upon  the 
particular  circumstances  of  the  case.  Any  reflections  upon 
the  prosecutor  beyond  those  conveyed  by  a  bare  statement  of 
facts,  and  any  attempt  to  impugn  the  credit  of  the  witnesses, 
or  the  justice  of  the  conviction,  are  inconsistent  with  the 
situation  of  the  defendant,  who  stands  before  the  court  as  a 
suppliant  for  its  indulgence,  and  not  in  the  character  of  an 
accuser. 

A  defendant  is  not  at  liberty  to  show,  by  affidavit,  in  mitiga-  Tratfa  of  Ubei 
tion,  that  a  libel,  imputing  a  criminal  charge,  was  true,  whether  ?"' *;^*'''V'* 
the  party  reflected  on  be  or  be  not  the  prosecutor  (t)-     In  the  nnieu  pleaded, 
case  of  The  King  v.  Burdett  (A),  where  the  libel  imputed  that 
certain  oE  the  King's  troops  had  maimed  certain  of  the  King's 
subjects ;  it  was  held  not  competent  for  the  defendant  to  use 
affidavits,  after  conviction,  in  mitigation  of  punishment  for  the 
purpose  of  showing  that  the  facts  stated  were  true.     But  the 
libel  purporting  to  have  been  written  in  consequence  of  the 

if)  Reg.  r.  aicluirdma  and  othert,  (i)  H.  v,  Hulpiii,  M  B.  i;  f.  G.^j  ;  H. 

8  DoTvl.  511.  V.   I)r,idUij,   2  M.   &  It.   152;   H.  v. 

(tf)  R.  T.  Wilton,  \  T,  B.  487.  ItoherU,  Mich.  T.  8  O.  2  ;  Digest  Law 

(A)    Ihld.;    and   R.  t.   Archer,   2  of  Libels,  16. 
T.  B.  203,  n.  (i)  4  B.  &  Aid.  3H.  ' 
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defend&Dt  having  read  statements  to  that  effect  in  different 
newspapers,  an  affidavit  that  he  had  read  those  statements  in 
the  aewBpapers  and  that  he  had  no  doubt  in  his  own  mind 
that  the  statements  were  true,  was  allowed  to  be  read. 

If  the  defendant  has  pleaded  a  justification  ander  section  6 
of  the  Libel  Act,  1648,  he  may,  in  mitigation  of  ponishment, 
show  by  affidavit  that  after  tbe  pablication,  bnt  before  plea 
pleaded,  information  was  given  to  him  which,  if  true,  would 
have  supported  an  allegation  in  the  plea ;  evidence  having 
been  given  at  the  trial  to  acconnt  for  the  non-production  of 
proof,  but  no  evidence  in  support  of  tbe  allegation  itself. 
But  where  a  docnment  which  would  have  supported  the  plea 
has  been  rejected  at  the  trial  for  want  of  authentication  as  to 
the  place  of  custody  or  otherwise,  its  contents  are  not  admis- 
sible in  confirmation  of  the  defendant's  own  affidavit  that 
such  a  document  was  communicated  to  him  before  plea 
pleaded  (/).  The  opinion  expressed  by  the  jury  on  any  par- 
ticular parts  of  a  plea  of  justification  (the  whole  not  being 
proved)  cannot  be  entered  on  the  record.  It  might  be  reported 
by  the  judge  who  presided  at  the  trial,  to  the  court  by  whom 
the  sentence  is  te  be  pronounced ;  but  the  judges,  in  deliberat- 
ing upon  the  sentence,  are  boond  te  form  their  own  opinion 
upon  the  evidence ;  and  as  they  think  that  it  aggravates  or 
mitigates  the  guilt  of  the  defendant,  they  are  to  apportion  the 
punishment  accordingly  (m). 

Where,  in  the  case  of  a  libel  published  in  a  newspaper,  tbe 
jury  find  that  although  the  libel  was  published  without  the 
defendant's  knowledge,  yet  that  he  did  not  use  due  care  or 
caution  to  prevent  its  publication,  the  conviction  will  be 
sustained  ;  but  the  court  will  take  tbe  finding  of  the  jury  into 
consideration  in  mitigation  of  punishment  (n). 

It  may  be  shown  in  mitigation  of  punishment,  where  the 
libel  was  published  in  a  newspaper,  book,  or  pamphlet, 
that  the  defendant  stopped  the  sale  and  circulation  of  the 
Ubellous  publication,  immediately  on  complaint ;  or  on  becom- 
ing aware  of  its  libellous  tendency,  if  previously  unaware 
thereof. 

In  awarding  judgment  against  a  defendant  after  conviction, 
on  an  indictment  removed  at  the  defendant's  instigation  into 
the  King's  Bench  Division,  the  court  will  take  into  account 

(0  n.  V.  Ifeutmaii,  1  B.  Jc  B.  658.  (n)   llm    Qaeen  v.    Wyvtan,    Situ 

(m)  iftirf.,  678,  per  Lord  Campbell,  Baoc,  June,  1879,  cor.  Cockbnm, 
C.J.  L.C.J.,  attd  Lusb  and  Manist/,  JJ. 
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the  fact  that  the  defendant  has  entered  into  recognizances  by     Sl'iJ?? 

which  he  is  liable  to  pay  the  costs  of  the  prosecution  (").  

General  evidence  of  good  character  is  always  proper  to  be 
introduced  iuto  affidavits  in  mitigation. 

With  respect  to  the  order  observed  in  reading  the  affidavits :  order  of 
— When  any  defendant  shall,  after  verdict,  be  brought  up  for  J^jariw  on 
sentence  on  any  indictment  or  information,  after  the  notes  of  Jetendani 
the  trial  shall  have  been  read,  the  affidavits  produced  on  the  upt^rsentmco. 
part  of  the  defendant,  if  any,  shall  be  read ;  and  then  any 
affidavits  produced  on  the  part  of  the  prosecution  ;  after  vhich 
the  counsel  for  the  defendant  shall  be  heard,  and  lastly,  the 
counsel  for  the  prosecution  (p). 

When  any  defendant  shall  be  brought  up  for  sentence  after 
judgment  by  default,  confession,  or  retraxit,  the  prosecutor's 
affidavits  shall  be  first  read,  then  the  defendant's  affidavits, 
after  which  the  counsel  for  the  prosecution  shall  be  heard, 
and  lastly  the  counsel  for  the  defendant  (9). 

If  no  affidavits  are  produced,  the  counsel  for  the  defendant 
shall  be  first  heard,  and  then  the  counsel  for  the  prosecutor  (r). 

As  a  misdemeanour  at  common  law,  the  offence  of  libel  is  Punishmeni 
punishable  by  fine  and  imprisonment,  at  the  discretion  of  the 
court,  after  full  consideration  of  all  the  circumstances,  in- 
cluding the  nature  and  tendency  of  the  libel,  and  the  manner 
and  extent  of  publication,  as  tending  either  to  extenuate  or 
aggravate  the  guilt  of  the  offender. 

A  person  duly  convicted  of  a  misdemeanour  at  common  law, —  Soretiei  for 
as  by  publishing  a  libel, — may,  in  addition  to  the  paniahment  ^°°'^  "'™'' 
of  fine  and  imprisonment  for  such  offence,  be  also  adjudged  to 
give  security  for  his  good  behaviour,  for  a  reasonable  time,  to 
be  computed  from  and  after  the  expiration  of  such  imprison- 
ment; himself  in  a  sum  named  in  such  judgment,  with  two 
sufficient  sureties,  each  in  a  sum  therein  also  mentioned  (s). 
And  he  may  be  also  adjudged  to  he  further  imprisoned  until 
such  security  be  given  (()■  And  it  has  been  held  in  a  case  in 
Ireland,  that  the  Conrt  of  King's  Bench,  as  Conservators  of 
the  Peace,  have  original  jurisdiction,  independently  of  the 


(u)  rSe  ^hi/vn  V.  IFyman,  tvjrra. 

Hart  and  anotlier,  30  How.   St.  Tr. 

ip)  C.  0.  R.  1906,  r.  170. 

1J31,   1194,   1344;    and   see    Rex  v. 

(S)  C.  0.  It.  1906,  r.  171. 

Wilkei.,  1  Burr.  2574  ;  R.  t.  AHngden, 

W/ftW..r.  172. 

1  F^p.  229. 

(»)  Per  ananimoaB  opinion  of  thfi 

(0  Ibid. ;    and  see   DKnn  v.   The 

Queen,  U  Q.  B.  102fl,  1041  ;  Tlie  King 

■ee  Loi^'  Joaraals,  Vol.  47,  p.  271  ; 

T.  Hunt,  St.  Tr.  2  N.  S.  104. 

Stx  T.  MiddUton,  Fort.  201  ;  Bex  v. 
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statute,  84  Ed.  III.  c.  1,  to  require  sureties  for  good  behaviour 
from  persons  whose  acts  or  language  are  shown  to  be  likely  to 
endanger  the  public  peace  {h). 

Where  the  defendant  is  convicted  upon  two  or  more  infor- 
mations, a  separate  judgment  of  fine  and  imprisonment  may 
be  given  upon  each ;  that  on  the  second  to  commence  at  the 
expiration  of  that  on  the  first  (;r). 

If  the  indictment  or  information  on  which  the  defendant  is 
found  guilty,  contains  several  counts,  a  separate  punishment 
should  be  awarded  upon  each  count.  For  if  judgment  be  entered 
generally  on  the  record,  that  "  for  the  offences  charged  in  each 
and  every  count,  the  defendant  be  imprisoned  for  six  months 
now  next  ensuing  "  ;  such  being,  in  form,  a  sentence  of  one 
term  of  imprisonment  upon  the  whole  indictment,  it  will  be 
erroneous  if  any  one  count  should  afterwards  be  held  bad. 
But  where  judgment  was  entered,  on  each  of  four  counts  ol 
an  information  for  libel,  that  the  defendant  be  imprisoned, 
on  the  first  count,  "for  the  space  of  two  months  now  nexl 
ensuing";  on  the  second  count,  "for  the  further  space  ol 
two  months,  to  be  computed  from  and  after  the  end  and 
expiration  of  his  imprisonment  for  the  offence  mentioned  in 
the  first  count  "  ;  on  the  third  count,  "  for  the  further  space 
of  two  months,  to  be  computed,  in  like  manner,  from  the  end 
of  the  imprisonment  on  the  second  count "  ;  and  on  the  fourth 
count,  "  for  the  further  space  of  two  mouths,  to  be  computed 
in  like  manner  from  the  end  of  the  imprisonment  on  the  third 
count " :  and  the  third  count  of  tlie  information  was  afterwards 
held  bad  by  a  court  of  error  ;  it  was  held,  that  the  sentences 
on  the  preceding  and  subsequent  counts  were  not  thereby 
invalidated  {y). 

When  a  defendant  is  brought  up  to  receive  sentence  after 
conviction  for  libel,  on  the  trial  of  a  criminal  information,  or 
an  indictment  removed  into  the  Court  of  King's  Bench,  the 
sentence  of  the  court  is  not  pronounced  by  the  President  (the 
Chief  Justice)  but  by  the  judge  next  in  seniority :  and  this  has 
always  been  the  practice  (;). 

As  to  the  punishment  for  libel  under  the  Libel  Act, 
1648  ('i) ;  where  the  defendant  is  convicted  of  publishing,  or 


{«)  Ser/m.'Kr  v.  Darill,  Saiua 
Quim,  L.  R.  (Ir.)  12  y.  B.  D.  46. 

(i)  tiee  Ilex  v.  IVUIum,  1  Bu 
a67<,  2677. 

(y)  GTfiiOTy  V.  Tlie  Qseen,  15  Q. 


(;)  See  Rex  v.  WilUt,  1  Burr,  2574  ; 
Rex  V.  WaddiHQtim,  I  Etist,  160  ;  Rex 
V.  WaUtJieU  (Clk.),  27  How.  St.  Tr. 
754. 

(o)  6  1:  7  Vict.  c.  96,  a.  3. 
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threatening  to  publish,  any  libel,  or  of  threatening  to  print  or 
publieh,  or  to  abstain  from  so  doing,  with  intent  to  extort 
money,  &c.,  he  may  be  imprisoned  with  or  without  hard 
labour  for  an;  term  not  exceeding  three  years. 

By  section  4,  any  person  convicted  of  publishing  any  de- 
famatory libel,  knowing  the  same  to  be  false,  may  be  im- 
prisoned for  any  term  not  exceeding  two  years,  and  ordered 
to  pay  such  fine  as  the  court  shall  award. 

By  section  5,  any  person  convicted  of  publishing  any  de- 
famatory libel  shall  be  liable  to  fine  or  imprisonment,  or  both, 
as  the  court  may  award,  the  imprisonment  not  to  exceed  one 
year. 

By  section  6,  where  a  special  plea  ie  pleaded  as  therein 
mentioned,  if  the  defendant  shall  be  convicted,  the  court,  in 
pronouncing  sentence  may  consider  whether  the  guilt  of  the 
defendant  is  aggravated  or  mitigated  by  the  said  plea,  and  by 
the  evidence  given  to  prove  or  disprove  the  same  {b). 

A  sentence  passed  on  a  defendant  for  a  malicious  libel,  may  i 
be  amended  if  there  be  error  or  mistake  in  the  retraxit,  or  in  iS^J^' " 
the  form  or  mode  of  punishment ;  but  a  judge  at  chambers  has 
no  jurisdiction  to  order  the  amendment,  it  must  be  made  on 
application  to  the  full  court  (c) :  which  will,  in  the  case  of  an 
indictment  or  a  criminal  information  for  libel,  allow  the  record 
to  be  amended  as  to  the  sentence,  where  a  term  of  imprison- 
ment has  been  erroneously  entered,  generally,  on  several 
counts :  and  this  even  after  the  ease  is  entered  for  argument : 
but  only  on  payment  of  costs  by  the  prosecutor  :  and  so  also, 
even  after  argument  in  a  court  of  error,  before  judgment;  but 
also  only  on  payment  of  costs  by  the  prosecutor  (d). 

By  the  Libel  Act,  1843,  a.  8,  in  the  case  of  any  indictment,  Costs  on 
or  information  («),  by  a  private  prosecutor  for  the  publication  J'"'^^i'*'' 
of  any  defamatory  libel,  if  j  udgment  be  given  for  the  defendant 
he  will  be  entitled  to  recover  from  the  prosecutor  the  costs 
sustained  by  the  said  defendant  by  reason  of  such  indictment 
or  information.  And  upon  a  special  plea  of  justification  to 
such  indictment  or  information,  if  the  issue  be  found  for  the 
prosecutor,  be  will  be  entitled  to  recover  from  the  defendant, 
the  costs  sustained  by  the  prosecutor  by  reason  of  such  plea ; 
such  costs  BO  to  be  recovered  by  the  defendant  or  prosecutor 

(ft)    Vide  tupra,  p.  526.  (J)   Gregory  v.  The  Queen,  15  Q.  B. 

(o)  Gregory  v.  rh«  Qmen,  IB  Q.  B.  957. 

970 ;  see  also  (rOmnell  t.  The  Queen,  (a)  See  aa   to  Costa    on    Crimmal 

]1  CI.  k  Win.  156.  lufonnatioii,  ittpra,  p.  iaS  et  teq. 

F.8.  U  M 
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Sixm     respectively,  to  be  taxed  by  tbe  proper  officer  of  the  conrt 
—        before  which  the  said  indictment  or  information  is  tried. 

The  seation  applies  escluBively  to  indictiDeata  and  infor- 
mations by  a  "  private  prosecutor,"  and  not  to  prosecationa 
instituted  by  the  Attorney-General,  nor  to  seditioas  libela  {/) : 
nor  to  obscene  or  blasphemous  libels. 

It  also  appears,  that  ii  there  be  no  special  plea  of  jnstifi- 

cation,  then,  although  the  defendant  be  found  Guilty,  or  plead 

Guilty,  there  ia  no  power  to  compel  him  to  pay  any  of  the 

costs  of  the  prosecution.    The  prosecutor  is  entitled  to  recover 

of  the  defendant,  only  tbe  costs  sustained  by  reason  of  the 

special  plea  of  justificatioQ  :  which  do  not  include  the  general 

costs  of  the  prosecution. 

No  Coate  if         And  if  on  an  indictment  for  libel,  the  bill  is  ignored  by  the 

*""  grand  jury,  no  "judgment"  is  given;  consequently  it  would 

appear  that  no  costs  can  be  recovered  on  either  side,  under 

the  above  section. 

Deteoduit'i  If  on  the  trial  of  an  indictment,  or  a  criminal  information, 

Mqnittol.        '»r  libel,  the  defendant  be  found  Not  Gvilty,  judgment  of 

acquittal  is  given  and  he  is  then  entitled,  under  the  above 

section,  to  recover  of  the  prosecutor  all  tbe  costs  he  has 

sustained  by  reason  of  such  indictment  or  information ;  which 

include  those  of  showing  cause  against  a  rule  nisi  for  the  filing 

of  a  criminal  information  ig).    And  no  appeal  lies  against  an 

order  of  the  King's  Bench  Division,  upholding  the  master's 

allowance  of  such  costs  on  taxation  under  the  above  section  (k). 

The  cott«  m&T       'Xhe  costs,  under  this  section,  may  be  recovered  in  Ein  action 

ftction  at  law.   at  law  by  a  defendant  who  has  been  found  Not  Guilty.     A 

judge  of  Oyer  and  Terminer  has  no  power  to  issue  execution 

for  tbem.    A  certified  copy  of  the  record  of  such  acquittal  is 

admissible  as  evidence  of  tbe  record  (i).    The  issue  of  n%tl  tiel 

record  is  tried  by  the  court  and  not  by  a  jury  {k). 

No  Certificate       If  judgment  be  given  for  the  defendant  he  is  entitled  to  costs 

depriTr^en-  Under  the  8th  section,  although  tbe  only  plea  on  the  record  is 

(laat  of  coEtB. 

(/)  See  The  Queen  t.  Dugy,  9  Ir.  event  of  a  new  trial  being  obtained,  if 

L.  K.  32it  ;  2  Coi,  C.  C.  *9.  judgment  of  acquittal  be  spvca,   the 

ig)  Th»  QuefTH  t.  Sleei  and  otbfrt,  defeodaot  would  be  entitled   to  bis 

1  Q.  D.  D.  482;  45  L.  J.  391.    There  costa  of  both  trials.    This  point  has 

ie  B  decision  of  the  Court  of  Q.  B.  in  not  however  been  decided,  as  no  caae 

Ireland  to  the  contrar;,  which,  how-  has  yet  arisen   in  which  it  has  been 

ever,  was  not  followed  in  the  above  raised. 

case.    «ee  note  ((),  ntjira,  p.  461.  (i)  U  t  16  Vict.  c.  99,  8.  IS. 

(ft)  Ibid,.  2  Q.  B.  D.  37  ;  46  L.  J.  (A)  Riehardtm  v.  WiUU,  42  L.  J. 

M.  C.  1.    It  would  eeem,  from  tbe  8th  Ex.  16  and  68  ;  L.  K.  S  Bi.  69. 
section  above  mentioned,  that  in  the 
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plea  under  the  6th  section :  and  the  judge  haa  no  power  to 
deprive  him  of  such  costs  (0. 

The  Court  of  King's  Bench  has  no  jurisdiction  to  direct 
the  clerk  of  assize  to  review  his  taxation  of  costs  (under  the 
6  &  7  Vict.  cap.  96,  s.  6)  of  an  indictment  for  libel  tried  on 
the  Crown  side  under  a  commission  of  oyer  and  terminer. 
It  appears,  however,  that  one  of  the  judges  appointed  by  such 
commission,  has  jurisdiction  to  do  so  if  application  be  made 
before  that  commission  be  superseded  (m). 

Where,  on  an  indictment  tor  conspiracy,  with  a  connt  tor  co«t«  od 
libel,  the  indictment  was  removed  by  cej-turrari  into  the  Court  eJIn«pirt!^^  *' 
of  King's  Bench,  and  at  the  trial  the  prosecutor  abandoned  ^  """"t  'w 
the  counts  for  conspiracy,  and  the  defendant  was  found  guilty 
as  to  the  libel :  on  taxation  of  costs,  under  5  W.  &  M.  cap.  11, 
3, 3,  the  master  having  allowed  the  prosecutor  the  costs  of  the 
counts  for  the  conspiracy  as  well  as  for  the  libel,  it  was  held, 
that  the  costs  could  only  be  claimed  on  the  count  for  libel  (n). 

But  where  a  public  body  preferred  an  indictment  for  a  libel  Corte  uhsre 
upon  one  of  its  officers  in  the  name  of  such  officer,  and  the  ,  pntUc  l>od;. 
defendant  afterwards  removed  the  indictment  by  certiorari, 
and  was  convicted ;  it  was  held,  that  no  costs  could  be  awarded 
under  the  5  W.  &  M.  cap.  11,  s.  3,  as  the  party  libelled  was 
not  the  "  party  grieved  "  within  the  meaning  of  that  statute  (o) . 

A  municipal  corporation  have  no  power  to  order  the  expenses  Cobi  ot  proM- 
of  a  prosecution  for  libel,  incurred  with  their  sanction,  by  one  notpfjabuoot 
of  their  officers,  to  be  paid  out  of  the  borough  tund(p).  of  Borongh 

The  costs  of  a  prosecution  for  libel  affecting  the  private  f,'  ^ 
cheiracters  of  the  directors  of  a  trading  company,  and  only  anting » Libel 
incidentally  affecting  the  company  itself,  are  not  properly  ^^"^Slwe' 
payable  out  of  the  assets  of  the  company :  and  a  court  of  "^^  °^  ^f 
equity  granted  an  injunction  restraining  the  application  of^£^'' 
the  funds  of  the  company  to  such  a  purpose  (q).    But  where 
the  Ubel  directly  affects  the  company  itself,  and  the  costs  of  a 
prosecution  for  the  libel  have  been  paid  out  of  the  assets  of  the 
company,  the  court  will  not  interfere  by  injunction  (r). 

(i)  R.  V.  Latini^.  ]o  Q.  B.  1077.  v.  tame,  26  L.  T.  (N.  8.)  101.  . 

(m)  Reg.   t.  jVrwoAowe,  I  L.  &  M.  (;)  IHeJiering-r.SlepheHtini,1lL.J. 

129.    See  Reg.  v.  SUel,  ntpra.  Ch.  493. 

(m)  R.  \,  Jfawdon,  3  Per.  &  Dav.  44.  (r)  StuddeH  y.  Grmvener.  33  Ch.  D. 

(o)  R.  T.  DeiDhurtt,  2  Nev.  &  Maa,  628  ;  G6  L.  J.  6B9  ;   and  see  Brcay  v. 

263;  6  B.  &  Adol.  105.  Royal Srit.  Xarset' Ai»oc.,C  A.,  {\m) 

(y)   R.    V.    Mayor  and  othert   of  2  Ch.  272,  «y»-a,  p.  310. 
LieerpoBl,  41  L.  J.  Q.  B.  175  ;  Wilmer 
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NO.  FAOE 

1.  Form  of  indorsemeDt  on  writ  of  summoiiB  in  an  action  of 

Blonder S36 

2.  Form  of  indorsement  on  writ  of  suromonH  in  an  action  of  libel  .  ib, 

3.  Form  of  statement  of  claioi  in  an  action  of  slander         .         .     .  ib. 

4.  Form  of  defence  to  action  of  slander 397 

A.  Statement  of  claim  in  an  action  of  slander  of  the  plaintiff  in  hia 

trade 538 

6.  Statement  of  claim  in  an  action  of  slander  of  co-partners  in 

trade ;  vitb  allegationH  of  special  damage      ....  ii. 

7.  Statement  of  claim  in  an  action  for  words  imputing  immoralitj 

to  a  beneficed  clergyman ;  with  avermenta  and  innuendoes   .  MO 

8.  Statement  of  claim  in  an  action  for  slander  imputing  immorality 

to  a  domestic  servant 541 

9.  Statement  of  claim  in  an  action  for  slander,  actionable  only  in 

respect  of  the  special  damage  sustained ib. 

10.  Another  form &42 

11.  Defence  to  action  of  slander  raising  objection  in  point  of  law  543 

12.  Defence    to    aotion   of   slander,    raising    general    question    of 

privilege                                  ib, 

13.  Defence,  including  an  objection  in  point  of  law  ib. 
M.  Form  of  reply ib. 

15.  Statement  of  claim  in  libel  (ordinary  form) 644 

16.  Various  defences  to  actions  of  libel  (ordinary  forms)  ib. 

17.  B«ply  in  action  of  libel 545 

18  &  19.  Defences  to  action  of  libel,  containing  concise  statements 

of  facte  showing  privilege i'^. 

20.  Statement  of  claim  in  an  aotion  for  libel  of  an  innkeeper       .     .  546 

21 .  Statement  of  claim  in  an  action  for  a  libel  on  a  candidate  for 

Parliament ib. 

22.  Defence  to  action  for  libet  ou  a  candidate  for  Parliament       .    .  547 

23.  Statement  of  claim  in  an  aotion  for  libel  in  a  newspaper    .  ib. 

24.  Defence  to  action  of  libel  in  a  newspaper,  with  justification, 

under  "  The  Law  of  Libel  Amendment  Act,  1888  "    .        ,     .  548 

25.  Another  form  of  defence  to  libel  in  a  newspaper,  that  fair  and 

accurate  report  of  proceedings  at  a  pubUc  meeting                 .  549 

26.  Form  of  reply  to  statutory  defenoe ib, 

27.  Statement  of  claim  in  an  action  for  libel  contained  in  a  report 

of  judicial  proceedings  published  in  a  newspaper    .                  .  550 

28.  Statutory  defence,  under  "  The  Law  of  Libel  Amendment  Act, 

1688,"  sect.  3,  to  action  for  libel  contained  in  newspaper 

report  of  judicial  proceedings   . ib. 

29.  Form  of  reply  to  ditto .  551 
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30.  Statement  of  claim  for  dainageB  and  injunction  in  sn  action  for 

libel  on  the  managing  director  of  a  company     .                 .    .  5dl 

31.  Defence  to  ditto 332 

32.  Form  of  apology  and  payment  into  Court  under  6  &  7  Tict. 

c  96,  B.  2,  in  an  action  for  libel  published  in  a  newspaper      .  ib. 

33.  Another  form  of  apology  and  payment  into  Court .        .        .     .  533 

34.  Form  of  reply  to  ditto i*. 

39.  Form  of  particulars  ot  evidence  in  mitigation  of  damagee      .     .  3a4 

36.  Notice  of  intention  to  give  evidence  of  an  apology  in  mitigBtion 

of  damages,  under  6  &  7  Vict,  c  96,  s.  1  .  .554 

Forms  of  Procedure  in  Aeliona  of  Slander  and  Libel,  remitted  for 
7'rial  in  Onmty  Cottrit. 

37.  Statement  of  plaintiff's  cause  of  action,  in  action  remitted  for 

trial  in  a  county  court 555 

38.  Plaint  in  Ubel 556 

39.  Tor  Ubel  of  plaintiff  in  the  way  of  his  trade ib. 

40.  Plaint  tn  Blander ib. 

41.  For  slander  of  plaintiff  in  the  way  of  his  calling    .  ih. 

42.  Notice  of  special  defence  (libel  or  Blander) 557 

43.  Notice  to  be  given  by  defendant  under  6  &  7  Vict.  c.  96,  e.  1,  in 

an  action  for  libel  or  slander,  remitted  for  trial  in  a  county 

court ib. 

44.  Notice  to  be  given  by  defendant  under  6  &  7  Vict.  c.  86,  b.  2, 

in  an  action  for  libel  remitted  tor  trial  in  a  county  court        .  ib. 

CRIMINAL  DIVISION :  PRECEDENTS. 

45.  Indictment  for  libel  at  common  law 55S 

46.  Indictment  for  publishing  a  libel  knowing  it  to  be  false             .  559 

47.  Indictment  for  threatening  to  publish  (or  abstain  from  pub- 

lishing) a  libel,  witli  intent  to  extort ib. 

48.  Indictment  for  a  libel  in  a  picture  or  print         ....  560 

49.  Indictment  at  common  law  tor  a  blasphemous  libel                .     .  ib. 

50.  Indictment  (or  sending  a  challenge  to  fight  a  duel                      .561 
fil.  Indictment  tor  words  provoking  another  to  send  a  challenge  562 

52.  Indictment  for  a  lit>el  on  a  lady  deceased,  accusing  her  of 

incontineaoe ib. 

53.  Indictment  tor  seditious  words 363 

54.  Plea  to  indictment  or  information  for  a  libel,  justi^ing  the 

publication  on  the  ground  ot  its  truth  and  benefit  to  the 

public 564 

55.  Information  ex  officio  by  Attorney-General                             .    .  ib. 

56.  Information  in  the  name  ot  the  Master  of  the  Crown  Office  363 

57.  Plea  al  Not  Ouilty  to  information  for  libel 566 

58.  Information  tor  a  libel  reflecting  on  the  chastity,  &c,  of  the 

relator's  deceased  wife ib. 

59.  Information  ioi  libel  contained  in  a  publication  of  lectures 

delivered  by  a  Boman  Catholic  priest 569 
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MO.  PAGE 

60.  Special  pleas  to  the  above 670 

61.  Eeplicatdou fiT2 

62.  Eejoinder rt. 

63.  Iniormation  for  a  libel  on  a  religions  order  and  community  .    ,  ib. 

64.  Notice  to   a  jnetice  of  tlie  peace  of  intention  to  apply  (or  a 

criminal  information                 .,,,.,.  ib. 

65.  Notice  to  several  justices                  £73 

66.  Information  (orimiual) ^. 

67.  Information  {ex  officio) 614 

68.  Entry  of  plea  of  Not  Guilty,  or  Guilty,  to  indictment,  informa- 

tion, or  inquisition ib. 

69.  DemTurer  to  indictment  or  information ib. 

70.  Plea  of  Not  Guilty,  and  justification  pursuant  to  6  ft  7  Tict. 

o.  96,  s.  6 576 

71.  Replication  to  plea  of  justification  ptuvuant  to  6  &1  Vict.  c.  96, 

8.6 676 

72.  Demurre   by  proeeoutor  to  defendant's  plea       ....     ib. 

73.  Joinder  in  demurrer  by  prosecutor ib. 

74.  Joinder  in  demurrer  by  defendant 677 

75.  Itecord  of  information  (criminal)  for  trial ib. 

76.  Becoid  of  information  {ex  officio)  tor  trial 676 
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Indobsbubkts  of  Claim  on  Wbtts  of  Suhhons  in  Actions 
OF  Slandbb  and  Libbl. 

By  "the  Roles  of  the  Supreme  Court,  1883  and  1903, 
Order  III.,  rr.  1,  3  and  9,"  the  iQdorsenieDt  of  claim  maet  be 
made  on  every  writ  of  anmmons  before  it  is  isened :  and  most 
be  to  the  effect  of  such  of  the  Forms  in  Appendix  A.,  Fart  III., 
Section  IV.  of  the  B.  S.  C-,  as  are  applicable  to  the  case,  or  if 
none  be  found  applicable,  then  such  other  similarly  concise 
form  as  the  nature  of  the  case  may  reqoire. 

And,  by  r.  9,  in  actions  tor  libel  the  indorsement  on  the 
writ  must  state  sufficient  particulars  to  identify  the  publications 
in  respect  of  which  the  action  is  brought. 


No.   1.    FoBH   OF   InDOBBKHBNT   on   WbTC   of    SnUUONS   DJ   AN 

AcnoM  of  Slamdbk. 
The  plaintiff's  claim  ie  for  damages  for  slander. 


No.  2.  FoEU  of  Indobsbubnt  oh  Wbit  of  Sumuons  in  am 
Action  of  Libel. 
The  plaintiff's  claim  is  for  damages  for  libel  contained  in 
[ttate  guficient  particulara  to  identify  the  ptMication]  (a). 


No.  8.    Form    op    Statbubnt   of   Claim   in   an  Action  of 
8landbb. 
19—.    B.  No.— . 
In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Writ  isBoed  the of ,  19—. 

Between    A B ,  Plaintiff, 

and 
C D ,  Defendant. 

Statement  of  Claim,  (b). 
The  defendant  falsely  and  maliciously  (c)  spoke  and  published 

(a)  Old.  III.,  r.  9,  as  amended  by  B.  S.  C,  July,  1903. 

(t)  The  statement  of  Claiin  Bhoaid  contain  only  a  HDmioaiy  BtaUment,  or 
OQtlioe,  of  tbe  material /net*  on  which  the  plaintlB  t«lie«  for  his  claim  ;  net  tlu 
evidence  by  which  those  facta  are  to  be  prored  :  and,  when  necessary,  should  be 
In  paragraphs,  nnmbered  conaecutiTely.  Dftles,  sums,  and  uiunbere  should  be 
expressed  in  figures,  not  in  words.     Vide  R.  B.  C„  Otd.  XIX.,  r.  4. 

{c)  Whenever  it  is  material  to  allege  malice,  it  will  be  tnfficlent  to  all^e  it 
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of  the  plaintiff  the  words  following  (that  is  to  say),  "Have  you 

beard  about  A B ?    It  ie  said  that  he  stole  Grimsby's 

mare  last  week,  and  sold  ber  at  Croydon  fair  to  a  horse-dealer 
for  £20;  the  mare  was  worth  over  £50."  The  defendant 
meaning  thereby  that  the  plaintiff  bad  feloniously  stolen  a 
mare,  tbe  property  of  one  George  Grimsby. 

Tbe  plaintiff  claims . 

Damages  £ . 

(Signed)  (d). 

Place  of  trial (e). 

Delivered  tbe day  of ,  19 — . 

By of,  &c., 

SoUcitor  for  the  Plaintiff 


No.  4.  FosH  OF  Defence  to  Action  of  Slandbb. 

19—.    B.  No.  — . 
In  the  High  Court  of  Jnetice, 
King's  Bench  Division, 

Between    A B ,  Plaintiff, 

and 
C D _  Defendant. 

Defence. 
Tbe  defendant  says : — 

1.  That  he  denies  the  speaking  and  publishing  of  the  words 
alleged. 

2.  That  the  words  (if  spoken  by  tbe  defendant)  were  spoken 
on  a  privileged  occasion  (/)  without  malice  and  in  the  bond  Hde 
belief  that  tliey  were  true. 

8.  Tbe  defendant  does  not  admit  that  tbe  words  alleged 
(if  spoken  by  tbe  defendant)  were  intended  to  convey  or 

OB  a/aet,  without  setting  out  the  circumataacea  from  which  the  same  U  to  be 
inferred.     Vide  fi.  8.  C,  Oiil.  XIX.,  i.  22. 

(i)  8ig[nature  of  counsel  is  not  necessary  ;  but  where  pleadings  have  been 
settled  bj  counsel,  or  a  special  pleailer,  they  inost  be  signed  by  him  ;  and  it  not 
BO  settled,  they  most  be  signed  by  the  solicitor,  or  by  the  party  if  he  saes  or 
defends  in  person,     R,  S.  C,  Ord.  XIX.,  r.  4. 

(«)  There  is  now  no  local  Tenue  for  the  trial  ot  any  action,  except  where 
otherwlBe  provided  by  statute,  but  in  every  action  in  every  Division  the  place 
of  trial  will  be  fixed  by  the  Court  or  a  Judge.  Ord.  XXXVI.,  r.  1  (R.  S.  C, 
July,  1902). 

(/}  The  defendant  may  be  required  to  give  particulars  of  the  o 
circnmstances  relied  on  as  constituting  privilege. 
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tbat  they  did  convey  the  meaning  alleged  in  the  plaintiff's 
innuendo. 

(Signed) 

Delivered  the day  of ,  19 — . 

By of,  &c., 

Solicitor  for  the  Defendant. 


No.  5.    Statement  of  Cl&iu  in  ah  Actioh  of  Slandbb  of 
THB  Plaintiff  in  his  Tkadb. 
[Heading  as  in  Form  No.  3.] 

1.  The  plaintiff,  at  the  time  of  the  publication  of  the  defa- 
matory matter  hereinafter  mentioned,  was  a  baker,  carrying  on 
his  trade  and  bueiness  ae  such  at ,  in  the  county  of . 

2.  The  defendant  falsely  and  maliciously  spoke  and  published 
of  the  plaintiff,  and  of  him  as  such  baker  so  carrying  on  his 
trade  aud  business  as  aforesaid,  the  words  following  (that  is  to 
say)  "  He  (meaning  the  plaintiff)  will  soon  have  to  shut  up  his 
shop.  His  affairs  are  in  liquidation.  His  millers  have  refused 
to  supply  him  with  any  more  flour.  They  have  stopped  his 
credit.  He  has  no  flour  to  bake  with."  [The  defendant 
meaning  thereby  that  the  plaintiff  was  insolvent  and  unable 
to  carry  on  his  busineBS,  and  that  the  millers  would  not  trust 
him  with  flour  on  credit  (i}).] 

The  plaintiff  claims . 

Damages  i" . 

Place  of  trial (A). 

(Signed) 
Delivered  the day  of ,  19 — . 


No.  6.  Statement  of  Glaiu  in  an  Action  of  Sundbb  or 
Co-partners  in  Trade  ;  wtth  Allkoations  of  Spbcial 
Dauaqb. 

[Commence  as  in  Form  No.  3.3 
Between  A— B— ,C— D— ,andE— F— I  ™  .  ,.„ 
(trading  as  A.  B.&  Co.)  (  Plaintifls. 

and 
G H ,  Defendant. 

Statement  of  Claim. 
1.  The  plaintiffs  are  co-partners  carrying  on  the  trade  and 

{g)  ThU  innuendo  is,  howerer,  nnnecesaarj,  the  debiniatory  worda  above  Bet 
forth  being  actionable  without  the  aid  of  an  innuendo,  the  meaning  being  clear 
npon  tbe  face  of  tbem. 

{k)  See  note  (c),  mpra,  p.  637. 
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basinesB  of  cattlfl-salesmen  at ,  and  at  the  cattle-marketB 

held  at and  other  places. 

2.  The  defendant  is  a  farmer  and  cattle-dflaler  carrying  on 
his  business  as  such  at and  elsewhere. 

3.  The  plaintiffs  in  the  course  of  their  said  trade  and  busi- 
ness attended  the  cattle-market  at aforesaid  and  took  and 

exposed  for  sale  thereat  79  head  of  cattle,  consisting  of  bullocks 
and  heifers. 

4.  The  defendant  falsely  and  maliciously  spoke  and  published 
of  the  plaintiffs  and  of  them  in  their  said  trade  and  business, 
and  of  their  said  cattle  so  exposed  for  sale  at  the  said  market, 
the  words  following  (that  is  to  say)  "  These  catUe  (meaning 
the  plaintiffs'  said  cattle)  ought  not  to  be  allowed  in  the  market; 
they  are  diseased ;  they  have  the  foot-and-mouth  disease." 

6.  Also  the  words  "  These  cattle  (meaning  the  plaintiEFs'  said 
«attle)  are  diseased.  Here  is  one  foaming  at  the  month.  -The 
foot-and-mouth  disease  is  about,  and  these  cattle  have  got  it." 

ti.  Also  the  words  "  These  cattle  belong  to  the  man  (mean- 
ing one  of  the  aforesaid  plaintiffs)  that  yon  and  your  master 
bought  the  20  cattle  of.     They  have  got  the  disease." 

7.  The  defendant  meaning  thereby  and  by  the  several 
slanderous  words  and  statements  aforesaid,  that  the  plaintiffs' 
said  cattle  were  affected  with  a  contagious  and  infectious  disease, 
and  that  the  plaintiffs  knowingly  exposed  for  sale  in  the  cattle- 
market  at  - — -  aforesaid,  cattle  affected  with  a  contagions  and 
infectious  disease,  and  that  the  plaintifiTs  were  thereby  also 
guilty  of  various  offences  under  the  Contagious  Diseases 
(Animals)  Act,  18 — . 

8.  By  reason  of  the  several  slaaderous  words  aforesaid  the 
plaintiffs'  said  cattle  became  and  were  unsaleable  at  the  said 
market,  and  the  plaintiffs  lost  the  sale  thereof  and  incurred 
expenses  for  the  driving,  housing,  and  conveyance  of  the  said 
cattle  and  for  food  and  fodder  for  the  same,  and  Ihe  plaintiffs 
were  put  to  much  trouble,  loss  of  time,  and  expense  in  and 
about  the  said  cattle,  and  in  obtaining  an  examination  thereof 
by  a  veterinary  surgeon,  and  in  procuring  certificates  from  the 
said  veterinary  surgeon ;  and  the  plaintiffs  were  obliged  to  sell 
and  did  sell  the  said  cattle  at  greatly  reduced  prices,  and  lost 
and  were  deprived  of  the  profits  they  would  otherwise  have 
made  on  sale  of  the  said  cattle ;  and  were  otherwise  greatly 
wronged  and  injured  in  their  said  trade  and  business,  and  in 
their  credit  and  reputation. 

[Conclude  as  in  Form  No.  8.] 
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No.    7.    Statbmbnt  of    Claim    in    an    Action    for    Words 

IMPUTINO   IU»0RAL1TT   TO  A    BENEFICED   ClKROTMAN  ;    WITH 
AVERMENTS  AND  INNUENDOES. 

[Heading  as  in  Form  No.  S.] 

1.  The  plaintiff,  at  the  time  of  the  speaking  and  publishing 
by  the  defendant  of  the  words  hereinafter  mentioned,  was  in 
holy  orders  as  a  clergyman  of  the  Church  of  England,  and 
held  the  office  of  rector  of  B.,  which  office  is  one  of  great  tmst 
and  profit  to  the  plaintiff,  and  is  within  the  diocese  of  the  Lord 
Bishop  of  L. 

2.  Whilst  the  plaintiff  was  each  rector  as  aforesaid,  he  was 
accused  of  having  been  guilty  of  incontiDence  with  a  certain 
woman,  and  of  being  the  father,  or  putative  father,  of  a  certain 
bastard  child,  and  was  Bummoned  to  appear  before  the  magis- 
trates at  C to  show  cause  why  he  should  not  contribute  to 

the  maintenance  of  the  said  child. 

8.  At  the  heai'ing  of  the  said  summons,  the  magistrates 
aforesaid  adjudged  that  the  plaintiff  was  }fot  Guilty  of  inconti- 
nence with  the  said  woman,  and  was  not  the  father,  or  putative 
father,  of  the  said  child,  and  dismissed  the  said  summons,  and 
the  plaintiff  was  wholly  exonerated  and  acquitted  of  the  said 
charge,  and  no  appeal  has  been  had  against  the  said  decision 
and  judgment  of  the  magistrates  aforesaid. 

4.  The  defendant  afterwards,  in  a  conversation  upon  and 
about  the  matters  and  premises  aforesaid,  with  divers  persons 
to  wit,  D.  E.,  F.  G-,  and  others,  and  in  their  presence  and 
hearing,  falsely  and  maliciously  spoke  and  published  of  the 
plaintiff,  in  relation  to  his  character  as  such  clergyman  as 
aforesaid,  and  in  relation  to  his  office  of  rector  of  B.,  the 
words  following  (that  is  to  say),  "If  Mr.  A.  knows  nothing 
against  Mr.  G."  (meaning  the  plaintiff)  "the  Bishop"  (mean- 
ing the  Lord  Bishop  of  L.)  "  does."  And,  in  answer  to  a 
question  by  the  said  D.  E.  as  to  what  the  said  Bishop  knew 
against  the  plaintiff,  the  defendant  falsely  and  maliciously 
spoke  and  published  of  the  plaintiff  as  such  clergyman  and 
rector  as  aforesaid,  the  words  following  (that  is  to  say),  "  Why, 

that  gross  affair  in  B "  (the  defendant  meaning  thereby, 

that  the  conduct  of  the  plaintiff,  whilst  such  rector  as  aforesaid, 
in  and  with  respect  to  the  matters  and  premises  aforesaid,  had 
been  of  a  gross  and  scandalous  nature,  and  that  the  plaintiff 
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had  been  guilty  of  incoDtinence  with  the  said  woman,  and  was 
the  father,  or  putative  father,  of  the  said  bastard  cbild)  (>)■ 
[Conclude  as  in  Form  No.  3.] 


No.  8.    Statbusnt  of  Olaih  is  an  Action  of  Slander 

IMPUTINQ   lUMOBALlry   TO   A   DOUBSTIG    SeBVANT. 

[Heading  as  in  Form  No.  3.] 

1.  The  plaintifiF  is  a  domestic  servant,  and  at  the  time  of  the 
speaking  and  publishing  of  the  defamator;  matter  hereinafter 
complained  of,  was  about  to  enter  the  service  as  housemaid,  of 
one  Lady  D ,  at  certain  wages  which  had  been  agreed  on. 

2.  The  defendant  falsely  and  maliciously  spoke  and  pub- 
lished of  the  plaintiff,  and  of  and  concerning  her  as  a  domestic 
servant,  the  words  following  (that  is  to  say),  "  She  is  a  bad 
girl ;  when  living  in  her  last  situation  she  used  to  admit  men 
into  the  house  at  all  hours  of  the  night  after  her  mistress 
was  gone  to  bed."  (The  defendant  meaning  thereby  that  the 
plaintiff  was  unchaste,  and  bad  been  guilty  of  gross  miscon- 
duct, and  of  immorality  with  men,  when  in  service  as  a  domestic 
servant.) 

3.  By  reason  of  the  speaking  and  publishing  of  the  words 

complained  of,  the  said  Lady  D refused  to  receive  the 

plaintiff  into  her  service,  and  the  plaintiff  was  and  is  otherwise 
injured  in  her  character  and  reputation,  and  deprived  of  her 
wages  and  employment  as  a  domestic  servant  (k). 

The  plaintiff  claims  £ damages 

Place  of  trial . 

(Signed) 

Delivered  the day  of ,  19 — . 

By ,  of,  &c, 

Solicitor  for  the  Plaintiff. 


No.  9.    Statement  of  Claim    in   an   Action  fob   Slandee, 

ACTIONABLE     ONLY    IN    BESPECT    OF     THE     SfBCIAL     DaHAGE 

Sustained. 

[Heading  as  in  Form  No.  S.] 
1.  The  defendant  falsely  and  maliciously  spoke  and  pub- 
lished of  the  plaintiff  the  words  following  (that  is  to  say),  "  I 

(0  See  GaUicty  t.  Manhall,  23  L.  J.  Ex.  78. 

(1)  Verbal  imputations  of  unchaatity  or  adultery  id  females  are  now  acticQ- 
able  without  proof  of  special  damage.    51  &  66  Vict.  c.  SI  ;  and  mprii,  p.  44. 


cB,  Google 


542  CIVIL  PROCEDURE  :    PKECEDENIS. 

am  surprised  at  your  associations  with  that  fellow.  He  is  one 
of  the  most  unprincipled  scoundrels  in  the  county.  None  of 
the  county  families  will  receive  him.  There  is  some  dark 
mystery  hanging  over  that  man's  head,  in  connection  with 
some  offence  he  is  said  to  have  committed,  that  will  some  day 
be  brought  to  light."  (The  defendant  meaning  thereby  that 
the  plaintiff  had  committed  an  offence  for  which  he  was  amen- 
able to  the  criminal  law,  and  also  that  he  had  been  guilty  of 
fraudulent  and  unprincipled  conduct,  and  was  unfit  for  the 
society  of  gentlemen,  or  to  be  received  into  the  society  of 
county  families.) 

2.  In  consequence  of  the  speaking  and  publishing  of  the 
slander  complained  of,  the  plaintiff  lost  the  friendship,  society, 
and  hospitality  of  divers  friends  and  county  families  in  the 

county  and  neighbourhood  of  L and  M ,  and  was 

otherwise  damnified  in  his  character  and  reputation. 

The  plaintiff  claims — 

Damages  £ 

Place  of  trial . 

(Signed) 
Delivered  the day  of ,  19 — . 


No.  10.    Another  Fobu. 

[Heading  as  in  Form  No.  8.] 

The  plaintiff  has  suffered  damage  by  the  defendant  having 

faUely  and  maliciously  spoken  and  published  of  the  plaintiff 

the  words  following  (viz.) — 

[Here  set  oat  the  defamatory  matter  with  appropriate  inienendoes, 
if  necfiMory.] 
Particulars  of  special  damage — 
Loss  of  business,  £ 

Loss  of ,  £ 

And  the  plaintiff  claims,  £ 

(Signed) 

Place  of  trial . 

Delivered,  &c. 

Xote. — This  and  the  preceding  Form  are  applicable  to  those  cases  in  which 
the  Blander  it  actionable  otdy  in  respect  of  the  special  damage  sustained. 
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No.  11.    Dbfbmob  to  Action  op  Sl&kdeh,  rusino  objection 
IN   poiMT  OP  Law    {vide   R.   S.   C,    Oao.  XXV.   b.    2, 

"PsoCBBDmOS   IN    LIBU    OP   DeUURRBB  "). 

3.  As  a  point  of  l&w,  the  defendant  will  object  that  the 
words  are  not,  in  their  natural  and  ordinary  sense  and  meaning, 
defamatory  of  the  plaintiff,  and  that  no  facts  are  alleged  which 
show  them  to  have  been  used  in  any  defamatory  sense,  and 
therefore  that  the  statement  of  claim  is  bad  in  law. 


No.  12.    Dbfbncb  to  Action  op  Slandhb,  raising   obnbbal 

QUESTION    OF    PrIYILEGE. 

The  words  alleged,  if  spoken  or  published  by  the  defendant, 
which  he  does  not  admit,  were  spoken  and  published  bond  fide 
and  without  malice,  and  on  such  an  occasion  and  under  such 
circumstances  as  constitute  the  same  a  privileged  communica- 
tion (i).  

No.  13.    Depbnoe  [including  an  objection  in  POINT  OF  Law]^ 
(Obd.  XXV.  B.  2,  App.  E.,  Sect.  III.  No.  2). 
To  action  for  verbal  slander,  actionable  only  by  reason  of 
special  damage. 

[Heading  as  in  Form  No.  4.] 
The  defendant  says : — 

1.  That  he  did  not  apeak  or  publish  the  words. 

2.  The  words  did  not  refer  to  the  plaintiff. 

3.  The  defendant  will  object  that  the  special  damage  stated 
is  not  sufficient  in  point  of  law  to  sustain  the  action. 

(Signed) 
Delivered  the day  of ,  19 — . 


No.  14.    FoBM  OF  Beply. 

[Heading  as  in  No.  4.] 

Reply. 

The  plaintiff  as  to  the  defence  says : — 
1.  That  he  joins  issue  thereon. 

(Signed) 
Dehvered  the   —  day  of ,  19 — . 

(i)  To  a  defence  of  thia  kind  the  defendant  may  be  required  lo  gl^e  particular*, 
of  the  occaaioD  and  circiunatancea  constitutiog  the  alleged  privilege. 
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No.  16.     Statbhbnt  of  Claim  in  Libel  (o&dinabt  FoBii). 
[Heading  as  in  Form  No.  8.] 
1.  The  defendant  falsely  and  lualicioaBly  wrote  and  pnb- 
lished  [or  printed  and  published ;  or  caased  and  procured  to  bo 
printed  and  published,  or  written  and  published]  of  and  cod- 
ceming  the  plaintiff,  the  words  and  figures  [or  the  words  and 
statements]  following  (that  is  to  8ay)^Here  get  out  the  aUeged 
Ubel  verbatim,  tcitk  appropriate  innuendoes  where  nccesttuy.] 
The  defendant  meaning  thereby  that  the  plaintiff,  &c.  [accord- 
ing to  the /acts]. 
The  plaintiff  claims — 

Damages  £ . 

(Signed) 
Delivered  the day  of ,  19 — . 


No.  16.    Various  Defences  to  Actions  of  Libel  (obdinabt 

Fobmb). 
In  the  High  Court  of  Justice,  19—,  B.  No.  — . 

King's  Bench  Division. 

Between    A B ,  Plaintiff, 

and 
C D ,  Defendant. 

Defence. 
The  defendant  says : — 

1.  That  he  denies  the  writing  and  publishing  [or  the  print- 
ing and  publishing,  ae  the  case  may  be]  of  the  alleged  Ubel. 
or, 
1.  That  he  does  not  admit  that  he  printed  or  published  the 
defamatory  matters  alleged. 

1.  That  the  defamatory  matter  complained  of  is  true  in 
substance  and  in  fact. 

or, 

1,  That  the  publication  of  the  alleged  libel  was  made  by  the 
defendant  to  his  employers  in  the  discharge  of  his  duty  to 
such  employers,  in  the  bondjide  belief  of  the  truth  thereof,  and 
without  malice. 
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No.  17.    Bbplt  in  Action 

OF  Libel. 

In  the 

High  Court  of  Jastiee, 

19—  B., 

,  No. 

King 

'b  Bench  Division. 

Between  A B , 

Plaintiff, 

and 

C D , 

,  Defendant. 

Reply. 
The  plaintiff,  as  to  the  defence,  says — 

1.  That  he  joins  issue  thereon  [add  where  necessary — except 
as  to  Boch  parts  thereof  as  contain  admissions  of  facts  in  the 
statement  of  claim  alleged]. 

2.  To  paragraph  No.  —  of  the  defence,  the  plaintiff  also 
says,  that,  &c.  [according  to  facts]. 

{Signed) 

Delivered  the day  of ,  19 — . 

By ,  of,  kc. 

Solicitors  for  the  Plaintiff. 


No.  18.    Defbnces,  to  Actioh  of  Libel,  containinq  concise 
Statements  of  Facts  showing  Privileoe. 

The  words  complained  of  were  written  without  malice,  and 
in  the  bond  fide  belief  that  they  were  true,  and  in  reply  to 
inquiries  by  one  T.  H.  as  to  the  character  and  fitness  of  the 
plaintiff  for  the  ofBce  of  manager  of  the  business  of  the  firm 
of  T.  H.  &  Co. 


No.  19.  or, 

The  publication  of  the  defamatory  matter  alleged,  was  made 
by  the  defendant  in  his  capacity  of  steward  to  the  Hon.  Mrs. 
N.,  on  the  occasion  of  an  investigation  of  the  accounts  of  the 
B.  estate,  by  the  trustees  under  her  marriage  settlement,  and 
the  publication  by  the  defendant  was  made  only  to  the  said 
trustees,  and  was  so  made  by  letter  to  the  said  trustees,  without 
malice,  in  the  discharge  of  his  duty  as  such  steward,  and  in  the 
bond  fide  belief  that  it  was  true. 
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No.  20.  Stateubkt  or   Claiu  in  am  Action  fob  Libel  of 
AN  Innsbbpes. 

[Heading  as  in  Form  No.  8.] 

1.  The  plaintilT  before  and  at  the  time  of  the  puhlication  of 
the  defamatory  matter  hereinafter  mentioned  carried  on  the 
business  of  an  innkeeper,  and  was  then,  and  had  been  for  man; 

years  previouBly,  the  owner  and  occupier  of  the hotel  at 

,  in  the  county  of . 

2.  The  defendant  falsely  and  maliciously  wrote  and  pub- 
lished of  and  concerning  the  plaintiff,  and  of  and  concerning 

him  as  such  innkeeper,  and  of  and  concerning  the  said 

hotel,  and  the  plainttfTs  conduct,  management,  and  carrying 
on  thereof,  the  words  and  statements  following  (that  is  to  say) 
—  [Here  set  out  the  libel  rerbatim.] 

The  defendant  meaning  thereby,  that,  &c.  [accordmg  to 
/acts]. 

[Conclude  as  in  Form  No.  S.] 


No.  21.  Statbment  of  Claim  in  am  Action  for  a  Libel  on 
A  Candidate  for  Parliament. 

[Heading  as  in  Form  No.  S.] 

1.  The  plaintiff  at  the  time  of  the  pubhcalion  of  the  defa- 
matory matters  herein  alleged,  was  a  candidate  for  tbe  repre- 
sentation in  Parliament  of  the  electors  of  tbe division  of 

the  county  of . 

2.  The  defendant  falsely  and  maliciously  printed  and  pub- 
lished, and  caused  and  procared  to  be  printed  and  published 
of  and  concerning  the  plaintiff,  and  of  and  concerning  him  aa 
such  candidate  as  aforesaid,  divers  placards,  posters,  and 
handbills,  containing  the  words  and  figures  following  (that  is 
to  say) — [Here  set  out  thi:  libel  verbatim.] 

The  defendant  meaning  thereby  that  the  plaintiff,  &c~ 
[according  to  the  facts] . 

[Conclude  as  in  Form  No.  3.} 
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No.  22.  Dbfbmcb  to  Action  for  Libel  on  a  Gahdidatb 

FOR  Parliament. 

[Heading  as  in  Form  No.  4.] 

Defence. 

The  defendant  says  that — 

1.  At  the  time  of  the  pnblication  of  the  matters  complained 
of,  he  also  vas  a  candidate  for  the  representation  in  Parliament 
of  the  electors  of  the division  of  the  comity  of . 

2.  The  publications  complained  of  were  made  by  the  defen- 
dant as  such  candidate  as  aforesaid  to  the  electors  of  the  said 
division  in  the  hojid  fide  discharge  of  his  duty  as  such  candi- 
date, and  were  material  to  the  issue  then  before  the  electors 
(viz.),  the  choice  of  a  representative  in  ParUament  for  the  said 
division,  and  the  qualifications  of  the  plaintiff  as  such  candidate, 
and  were  privileged. 

9.  The  publications  complained  of  were  made  by  the  defen- 
dant bona  fide  and  without  malice,  on  the  occasion  of  his  and 
the  plaintiff's  candidature  for  a  seat  in  Parliament  as  represen- 
tative of  the  said  division  and  in  the  interests  of  the  constituents, 
and  were  privileged  as  such. 

4.  The  publications  complained  of  were  made  to  the  consti- 
tuents of  the  said  division  and  related  to  the  plaintiff  as  a 
public  man,  and  to  a  matter  of  public  concern  (viz.),  the  quali- 
fications and  fitness  of  the  plaintiff  for  the  representation  in 
Parliament  of  the  said  division  and  not  otherwise,  and  were 
privileged  as  such. 

5.  The  matters  complained  of  were  of  public  concern  and 
were  published  bona  fide  to  the  constituents  of  the  said  divi- 
sion, in  the  interests  of  the  said  constituency,  for  the  benefit 
of  the  public,  and  without  any  sinister  or  malicious  motive. 

6.  The  words  complained  of  were  and  are  true  in  substance 
and  in  fact. 


No.  23.  Statement  of  Claim  in  an  action  for  Libbl  in 

A  Newspaper. 

[Heading  as  in  Form  No.  8.] 

1.  The  plaintiff  is  chairman  of  the  Board  of  Directors  of  a 

Trading  Company  called  the  "  B.  C.  Company  (Limited)," 

which  said  company  carry  on  their  business  at  D Street, 

London. 

N  k2 
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2.  The  defeDdant  ia  the  printer  and  publisher  of  a  newspaper 
called  the  E.  F. 

3.  A  meeting  of  the  Directors  of  the  said  Company  was  held 

on  the day  of ,   19 — ,  at  D Street  aforesaid,  at 

which  meeting   the  plaintiff   was  present  in  his  capacity  of 
chairman  aforesaid. 

4.  The  defendant  afterwards  falsely  and  maliciously  printed 
and  pablished  of  the  plaintiff  as  such  chairman  as  aforesaid, 
and  of  and  concerning  his  conduct  at  the  said  meeting,  in  the 

said  newspaper,  and  in  the  print  thereof  bearing  date  the 

day  of ,  19 — ,  the  words,  statements,  and  figures  following 

(that  is  to  say).      [Here  set  out  the  libel  verbatim,  with  appro- 
priate innuendoes,  if  necessary.] 

The  plaintiff  claims  £ damages. 

(Signed) 

Delivered  the day  of ,  19 — . 

By ,  of,  &e. 

Solicitors  for  the  Plaintiff. 


No.  24.  Dbpbhce  to  Action  of  Libel  in  a  Nbwspapbb  ; 
WITH  Justification,  undbb  "  Thb  Law  of  Libbl  Ahbnd- 
MBNT  Act,  1888,"  61  &  62  Vict.  c.  64,  s.  4. 

[Title  as  in  Form  No.  4.] 

Defence. 

1.  The  defendant  does  not  admit  that  he  printed  and  pnb< 
lished  the  alleged  libel,  nor  that  he  is  the  printer  and  publisher 
of  the  newspaper  called  the  £.  F.,  nor  of  the  print  thereof, 
bearing  date  the day  of ,  19 — . 

2.  The  defendant  says  that  at  a  public  meeting  of  the  said 

"B.  C.  Company  (Limited),"  held  at  D Street,  on  the 

day  of ,   19 — ,   the  plaintiff,  [H«-e  gel  out  facts  of 

justification.] 

8.  The  defendant  also  says  that  the  matters  above  stated 
did  take  place  at  the  said  meeting,  and  the  plaintiff  did,  &c., 
[according  to  the  facta,]  and  was,  &c.  [according  to  the  facts]. 

i.  And  the  defendant  also  says  that  the  words,  statements, 
and  figures  alleged,  formed  part  of  a  fair  and  accurate  report 
published  in  the  said  newspaper,  of  the  proceedings  at  the  said 
meeting,  and  were   of  public  concern,  and  the  publication 
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thereof  in  the  said  newspaper  was  for  the  benefit  of  the 
public. 

5.  And  the  defendant  (without  admitting  the  publication 
thereoO  further  says,  that  the  report  was  not  published  or  made 
maliciously. 

[Conclude  as  in  Form  No.  4.] 


No.  25.  Another  Form  of  Defence  to  Libel  in  a  News- 
paper,  THAT  FAIR   AND   ACCURATE   REPORT   OF  FltOCEflDINOS 

AT  A  Public  Meeting. 

(Heading  as  in  Form  No.  4.] 
Defence. 

1.  The  defendants  as  to  par^raph  No.  —  of  the  statement 
of  claim  admit  that  the  words  therein  set  forth  were  printed 
and  published  by  them  in  the  newspaper  called  "  The ." 

2.  The  said  words  were  and  are  a  fair  and  accurate  report  of 
the  proceedings  of  a  pubUc  meeting,  and  the  said  report  was 
not  published  or  made  maliciously,  and  the  matters  contained 
in  the  said  report  were  of  public  concern,  and  the  publication 
thereof  was  for  the  public  benefit  (m). 

3.  The  defendants  do  not  admit  that  the  words  complained 
of  will  bear  the  meaning  alleged  by  the  innuendo  in  paragraph 
No.  — of  the  plaintiff's  statement  of  claim. 

(Signed) 
Delivered  this day  of ,  19 — . 


No.  26,  Form  of  Beplt  to  Statutory  Defence. 

[Heading  as  in  Form  No.  17.] 

Reply. 

The  plaintiff  as  to  paragraphs  Nos.  2  and  3  of  the  defence, 

says — 

1.  That  he  joins  issue. 

The  plaintiff,  as  to  the  said  paragraph  No.  2,  further  says, 
that  the  defendant,  on  request  made  to  him  by  the  plaintiff, 
refused  to  insert  in  the  said  nevrapaper  in  which  the  report 

(w)    Vide  Gl  &  62  Vict.  c.  6i,  a.  *. 
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complained  of  appeared,  a  letter  containing  a  denial  of  the 
troth  of  the  matters  complained  of  as  having  heen  pablished 
in  the  said  newspaper. 

(Signed) 
[Conclude  &b  in  Form  No.  17.] 


No.   27.     Stateubht   of  Claiu    in    an    Action    fob   Libel 

CONTAINED       IN      A     BsPORT       OF       JcDICUL       PbOCKBDIKOB 
PDBLI8HBD   IN   A   NbWBPAPBB. 

[Heading,  &e.,  as  in  Form  No.  3.] 

Statement  of  Claim. 

1.  The  defendants   falsely   and    maliciously   printed   and 

published,  and  caused  and  procured  to  be  printed  and  pab- 

lished,  of  and  concerning  the  plaintiff,  in  a  newspaper  called 

"  The ,"  the  words  following  (that  is  to  say) — 

[Here  tet  out  the  HheUout  matter  complained  of,  with  sack 
innuendoei  as  may  be  necessary.] 

The  plaintiff  claims  damages  M . 

An  Injunction  (n). 

(Signed) 
[Conclude  as  in  Form  No.  8.] 


No.  28.  Statutory  Defence,  undgb  "  The  Law  op  Libbi. 
Amendment  Act,  1888,"  sect.  S,  to  Newspafeb  Bbport 
OF  Judicial  Proceedinob. 

[Heading  as  in  Form  No.  4.] 
Defence. 

1.  The  defendants  admit  the  publication  of  the  words  alleged 

in  the newspaper  of  the  date  mentioned,  but  they  deny 

that  the  same  were  published  maliciously. 

2.  The  words  alleged  are  part  of  a  fair  and  accurate  report 
of  proceedings  on  the  trial  of  an  action  in  which  G.  W.  was 
plaintiff  and  the  said  R.  P.  was  defendant,  which  proceedings 
were  publicly  heard  on the day  of ,  19 — ,  before 

(n)  It  U  Terj  doubtful  if  an  iajaDctiau  could  be  legtUj  enforced  in  an  action 
of  libet  agaiiut  a  newqwiper  proprietor,  in  the  «Tent  of  disobedience  to  tbe 
injunction.      Vide  ntpra,  note  (a),  p.  329, 
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a  court  esercieing  judicial  authority,  to  wit,  a  Court  o[  Nisi 

PriuB,  in  which  the  Hon.  Mr.  Justice  D was  the  judge, 

and  which  said  report  was  published  contemporaneously  with 
such  proceedings. 

(Conclade  as  in  Form  No.  4.] 


No.  29.  Form  of  Eeflt  to  Drrro. 
[Heading  as  in  Form  No.  17.] 
Reply. 
The  plaintiff  says — 

That  he  takes  issae  oq  the  defence,  except  as  to  snch  parts 
thereof  as  contain  admissions  of  the  publication,  and  of  such 
other  parts  as  allege  that  tlie  trial  of  the  said  action  was 

publicly  heard  on the day  of ,  19 — ,  before  a 

court  esercisiug  judicial  authority  (viz.)  a  Court  of  Nisi  PriuB 

in  which  the  Hon.  Mr.  Justice  D was  the  judge. 

[Conclude  as  in  Form  No.  17.] 


No.  80.    SxATEilBHT   OF     ClAIH     FOB    DaUAGES   AND    InJUNOTIOH 

IN  AN  Action  for  Libel   on   the  Manaoino  Dibbctor 

OF   A    COHPANT. 

[Heading  as  in  Form  No.  8.] 
Statement  of  Claim. 

1.  The  plaintiflf  is  managing  director  of  The Company 

(Limited),  carrying  on  business  at  No. , Street,  in 

the  City  of  London. 

2.  The  defendant  falsely  and  maliciously  printed  and  pub- 
lished, and  caused  and  procured  to  be  printed  and  published 
of  and  concerning  the  plaintiff  and  of  and  concerning  him  in 
his  office  of  managing  director  of  the  said  company,  the  words 
and  figures  following  (that  is  to  say) — [Here  tet  out  the  libel, 
with  appropriate  innuendoes  where  neceseaiy,^  The  defendant 
meaning  thereby,  &a.  [according  to  ike  facts]. 

The  plaintiff  claims — 

(o)  Damages :  £ 

(b)  An  injunction  restraining  the  defendant  from  the  further 
circulation  and  publication  of  the  libellous  matters  aforesaid. 
(Signed) 
Delivered  the day  of ,  19 — . 
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No.  31. 

[Commence  as  in  Form  No.  4.} 

Defence. 

1.  The  defendant  is  a  shareholder  in  the  said Company 

(Limited). 

2.  The  defendant  says  that  the  matters  complained  of  in 
paragraph  No.  2,  are,  in  their  natural  and  obvions  meaning, 
true  in  substance  and  in  fact. 

8.  The  defendant  denies  that  he  published  tlie  same  mali- 
ciouely,  and  eaya  that  the  matters  complained  of  were  commu- 
nications made  by  him,  as  such  shareholder  as  aforesaid,  to 
his  fellow  shareholders  in  the  said  company,  and  related  to 
matters  in  which  be  and  they  bad  a  common  interest  (viz.), 
the  afhirs  of  the  said  company,  the  management  thereof,  and 
the  welfare  and  success  of  the  business  of  the  said  company ; 
and  the  said  communications  were  made  bon&  Jide,  without 
malice,  and  with  a  view  to  such  common  interest,  and  were 
privileged. 

4.  The  defendant  denies  that  the  matters  complained  of 
convey,  or  were  intended  to  convey,  the  meaning  alleged  by 
the  innuendo  to  paragraph  No.  2  of  the  Statement  of  Claim. 
(Signed) 
Delivered  the day  of ,  19 — . 


No.  32.  FoBM  OF  Apology  and   Payment  isto  Codbt  ukdek 
THE  Libel  Act,  1843  (6  &  7,  Vict.  c.  96,  s.  2),  in  an 
Action  poh  Libel  published  in  a  Newspaper. 
[Commence  as  in  Form  No.  4.} 
The  alleged  libel  was  contained  in  a  public  newspaper  {or 

periodical  publication,  a>  the  case  may  fce],  called  "  The ," 

published  weekly  [daily  or  monthly,  as  the  caae  may  fee],  and 
was  inserted  therein  without  actual  malice,  and  without  gross 
negligence,  and  before  [or  at  the  earhest  opportunity  after,  as 
the  case  may  fee],  the  commencement  of  this  action,  to  wit,  on 
the day  of ,  the  defendant  inserted  in  the  said  news- 
paper a  full  apology  for  the  said  libel  [or  offered  to  publish  a 
full  apology  for  the  said  Ubel  in  any  newspaper  to  be  selected 
by  the  plaintifiT],  and  the  defendant  now  brings  into  court  the 
sum  of  £. ready  to  be  paid  to  the  plaintiff  by  way  of 
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amends  tor  the  injury  Buatained  by  the  plaintiff  by  and  through 
the  publication  of  the  alleged  libel,  and  the  defendant  says 
that  the  said  sum  is  sufficient  to  satisfy  the  claim  of  the 
plaintiff  in  respect  of  the  alleged  canse  of  action  (o). 


No.  83.  Another  Form. 
In  &c.  19—.    W.  No.  — . 

Between  A J W ,  plaintiff, 

and 

T.  F ,  J.  T.  F ,  and  A.  F 

(sued  as  T F &  Sons),  defendants. 

Defence. 

1.  The  defendants,  as  to  paragraphs  Nos.  2  and  3  of  the 
Statement  of  Claim,  say  that  "  The  — —  Journal "  is  a  public 
newspaper  and  the  alleged  libel  was  inserted  therein  without 
actual  malice  and  without  gross  negligence. 

2.  And  the  defendants  further  say,  tliat  before  the  com- 
mencement of  this  action,  to  wit,  on  the day  of , 

19 — ,  and  immediately  on  the  defendants'  attention  being 
called  to  the  alleged  libel  they  inserted  in  the  said  newspaper 

called  "  The Journal,"  in  the  print  thereof  published  on 

the day  of ,  19 — ,  a  full  apology  for  the  alleged  libel, 

the  said  apology  being  in  the  words  and  figures  following  (that 
is  to  say)  [here  copy  apology  verbativil. 

8.  The  defendants  now  bring  into  court  the  sum  of  £ 

ready  to  be  paid  to  the  plaintiff  by  way  of  amends  for  the 
injury  sustained  by  the  plaintiff  by  and  through  the  publication 
of  the  alleged  libel,  and  the  defendants  say  that  the  said  sum 
is  safficient  to  satisfy  the  claim  of  the  plaintiff  in  respect  of 
the  alleged  cause  of  action. 

4.  The  defendants  do  not  admit  the  allegations  contained  in 
paragraph  No.  5  of  the  Statement  of  Claim,  nor  any  or  either 
of  them.  (Signed) 

Delivered  the day  of ,  19 — . 


No.'  34.  [Commence  as  in  Form  No.  17.] 

Reply. 

1.  The  plaintiff  as  to  so  much  of  paragraph  No.  1  of  the 

Defence  as  states  that  the  alleged  libel  was  inserted  in  the 

(i>)   Vide  tvpea,  p.  226,  as  to  payment  iuto  court. 
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said  newspaper  without  actual  malice,  and  witboat  gross  Dili- 
gence, takes  issue  thereon. 

2.  As  to  paragraph  No.  2  of  the  defence  the  plaintiff  takes 
iBBue  thereon. 

S.  Ab  to  paragraph  No.  3  the  plaintiff  says  that  the  sam 
hrongbt  into  court  is  not  enough  to  satisfy  the  claim  of  the 
plaintiff  in  respect  of  the  matters  therein  referred  to. 
[Conclude  as  in  Form  No.  17.] 


No.  85.  Form  of  Particulars  of  Evidencb  m  Mitioatioh  of 
Damages.     (R.  S.  C,  Ord.  XXXVI.,  r.  37.) 

In  the  High  Court  of  Joetice,  19—.    B.  No.—. 

King's  Bench  Division. 

Between  A B ,  plaintiff, 

and 
C D ,  defendant. 

Parttcolars  of  evidence  in  mitigation  of  damages. 

Take  notice  that  the  defendant  intends  on  the  trial  of  this 
action  to  give  evidence  in  chief  (with  a  view  to  the  mitigation 
of  damages),  as  to  the  circumstances  under  which  the  alleged 
libel  was  published  [or  as  to  the  character  of  the  plaintiff]; 
particulars  of  which  are  as  follows  : — 

1,  That  before  the  publication 

of    the    alleged  libel,  the 
plaintiff,  &c. 

2.  That  on  the day  of  - 

&e. 
S.  That  the  defendant,  &c. 

(Signed) 

Dated  this day  of ,  19—. 

of,  &e. 

Solicitor  for  the  defendant 

To , 

Solicitor  for  the  plaintiff. 


[According  to  tkefacU.] 
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No.    36.  Notice    of    Intention    to    oivb    Evidence    of    an 
Apology  in  Mitigation  of  Damages,  under  the  Libel 
Act,  1843  {6  &  7  Vict.  c.  96,  b.  1). 
In  the  High  Court  of  JuBtice, 
King's  Bench  Division. 

Between  J W ,  plaintiff, 

and 

R P ,  defendant. 

Talce  notice,  that  the  defendant  intends  on  the  trial  of  this 
action  to  give  in  evidence,  in  mitigation  of  damages,  that  he 
made  [or  offered,  as  the  case  may  be']  an  apology  to  the  plaintiff 
for  the  defamation  complained  of  in  the  statement  of  claim 
herein,  before  the  commencement  of  this  action  [or  as  soon 
after  the  commencement  of  this  action  as  there  was  an  oppor- 
tunity of  making  or  offering  such  apology,  the  action  having 
been  commenced  before  there  was  an  opportunity  of  making  or 
offering  such  apology]  whieh  said  apology  ie  in  the  words  and 
figures  following,  viz, — [Aer«  get  out  apology  verbatim]. 
(Signed) 
Delivered  this day  of ,  19 — . 


FORMS  OF  PROCEDURE  IN  ACTIONS  OF  SLANDER  AND 
LIBEL,   REMITTED  FOB  TRIAL  IN  COUNTY  COURTS. 

Forms  Nos.  87  to  44  are  from  the  Appendix  to  the  County 
Court  Rules,  1903. 

No.   87.    Statement    op    Plaintiff's    cause    op    action,   in 
Action  of  Tort  remitted  foe  trial  in  a  County  Court. 

In  the  Comity  Court  of 
bolden  at 

Between  A B , 

[address  and  description] 
and 

C D , 

[address  and  description] 

Being  an  action  of  tort  commenced  in  the  High  Court  of 

Justice,  and  remitted  by  order  of  a  judge  [or  master  or  district 

registrar]  thereof  under  section  66  of  "  The  County  Courts 

Act,  1688,"  to  be  tried  in  this  court. 
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No.  88.  Libel. 

The  defendant  falsely  and  maliciously  wrote  and  pablished 

of  and  concerning  the  plaintiff  the  words  following :  "ke  ia  a 

liar,  a  blackguard  and  a  scoundrel;  "  and  the  plaintiff  claims 

£200  damages. 


No.  39.  Libel  of  Plaintiff  in  the  way  op  his  Trade. 

[Commence  as  in  Form  No.  37.] 
The  defendant  falsely  and  maliciously  caased  to  be  printed 
and  published  of  and  concerning  the  plaintiff  in  the  way  of  his 
trade  as  a  grocer,  the  words  following  :  "  Mr.  A.  B.  gattds  his 
avgar  and  dutts  his  pepper,"  whereby  the  plaintiff  was  injured 
in  his  trade,  and  lost  the  custom  of  several  persons,  particularly 
X.,  Y.  and  Z.,  who  had  before  dealt  at  the  plaintiff's  shop ;  and 
the  plaintiff  claims  i:50  damages. 


No.  40.  Slander. 

[Oommence  as  in  Form  No.  37.] 

The  defendant  falsely  and  maliciously  spoke  and  published 

of  and  concerning  the  plaintiff  the  words  following :  "  A.  B.ia  a 

thief,  and  stole  Mr.  Brmvn's  dvcks ; "  and  the  plaintiff  claims 

£30  damages. 

No.  41,  Slander  of  Plaintiff  in  the  way  of  his  Callino. 
[Commence  as  in  Form  No.  37.] 
The  defendant  falsely  and  maliciously  spoke  and  published 
of  and  concerning  the  plaintiff,  in  the  way  of  his  business  and 
calling  as  a  rat-catcher,  the  words  following:  "  A.  B.  is  a 
great  rogue,  and  instead  of  doing  his  best  to  kiU  the  rats  he 
encourages  the  breed,  so  that  he  may  have  more  employment  from 
the  farmers,"  whereby  the  plaintiff  was  injured  in  his  business, 
and  several  farmers,  particularly  X.,  Y.  and  Z.,  who  had  usually 
employed  him  to  kill  the  rats  on  their  farms,  ceased  to  do  so; 
and  the  plaintiff  claims  £20  damages. 
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No.  42.  Notice  of  Special  Defence. 

{Libel  or  Slander.) 

Take  notice,  that  the  defendant  intends  at  the  heating  of 

this  action  to  give  in  evidence  and  rely  apoo  the  following 

groonds  of  defence — 

That  the  libel  [oc  slander]  complained  of  is  itae  in  sub- 
tonce  and  in  fact. 

Dated  this day  of ,  19—. 

(Signed  by  defendant  or  his  solicitor.) 
To  the  Registrar  of  the  Court. 


No.  48.  Notice  to  be  given  by  Depehdant  under  the  Libel 

Act,  1848  (6  &  7  Vict.  c.  96,  a.  1),  in  an  action  for  Libel 

OR  Slander,  reuitted  for  Trial  in  a  Countv  CIourt. 

Being  an  action  for  libel  [or  slander]  commenced  in  the 

High  Court  of  Justice,  and  remitted  by  order  of  a  judge  [or 

master  or  district  registrar]  thereof  under  section  66  of  "  The 

County  Courts  Act,  1888,"  to  be  tried  before  this  court. 

Take  notice,  that  the  defendant  on  the  trial  of  this  action 
will  give  in  evidence  in  mitigation  of  damages  that  he  made 
[or  offered]  an  apology  to  the  plaintiff  for  the  libel  [or  slander] 
complained  of  before  the  commencement  of  the  action  [or  as 
soon  after  the  commencement  of  the  action  as  he  had  an 
opportunity  of  so  doing] . 

Dated  this day  of ,  19 — . 

(Signed  by  defendant  or  hia  solicitor.) 
To  the  Registrar  of  the  Court 
and  to  the  plaintiff. 


No.  44.  Noticb  to  be  given  by  Defendant  under  the  Libel 
Act,  1843  (6  &  7  Vict.  c.  96,  s.  2),  inan  action  for  Libel 
REMITTED  for  .Trial  in  a  County  Court. 

Being  an  action  for  libel  commenced  in  the  High  Court  of 
Justice  and  remitted  by  order  of  a  judge  [or  master, or  district 
registrar]  thereof  under  section  66  of  "  The  County  Courts 
Act,  1888,"  to  be  tried  before  this  court. 

Take  notice,  that  the  defendant  on  the  trial  of  this  action  will 
give  in  evidence  and  rely  upon  the  following  ground  of  defence : 
(that  is  to  say), 
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That  the  libel  was  inserted  in  the  newspaper  called  or  knowD 

by  the  name  of withont  actual  malice  and  without  gross 

negligence,  and  that  before  the  commencement  of  the  action 
[or  as  soon  after  the  commencement  of  the  action  as  he  had  an 
opportunity  of  doing  so]  the  defendant  inserted  in  the  said 
newspaper  [or  offered  to  pobHsh  in  any  newspaper  or  periodical 
publication  to  be  selected  by  the  plaintiff]  a  full  apology  for  the 

said  libel,  and  that  the  defendant  has  paid  into  court  £ by 

way  of  amends  for  the  injury  sustained  by  the  plaintiff  by  the 
publication  of  the  said  libel. 

Dated  this day  of ,  19—. 

C.  D.,  defendant, 

or 
E.  F.,  defendant's  solicitor. 
To  the  Registrar  of  the  Court  and  to  the  plaintiff. 
[N.B. — //  the  lihel  was  published  in  any  periodieal  publication 
other  than  a  newspaper,  alter  the  notice  accordingly.'] 


CRIMINAL  PROCEDURE:    PRECEDENTS. 

INDICTMENTS. 

No.  46.  Indictubnt  for  Libel  at  Common  Law. 

Cumberland    )     The  Jurors  for  our  Sovereign  Lord  the  King 

to  wit.        I    upon    their  oath    present  that  (p)    A 

B contriving  and  unlawfully,  wickedly,  and  maliciously 

intending  to  defame,  injure,  vilify  and  aggrieve  one  C 

D and  to  bring  him  into  hatred,  contempt,  and  ridicule 

[or  disgrace,  as  the  case  may  6e]  on  the day  of in  the 

year  19 — ,  unlawfully,  wickedly,  and  maliciously  did  write  and 
publish  and  cause  and  procure  to  be  written  and  published  a 
[false  (q)2,  malicious  and  defamatory  libel  of  and  concerning 

the  said  C D containing  (amongst  others)  the  [false], 

malicious,  and  defamatory  words  and  statements  following 
(that  is  to  say)  [here  set  out  the  libel,  m-  such  parts  thereof  as 
may  be  necessary,  adding  appropriate  innuendoes,  should  such  be 
required,  to  show  its  appUcali^m  to  the  prosecutor,  and  its 
defamatory  nature]  to  the  great  scandal,  infamy,  and  disgrace 

(;i)  Where  pielimiDArj  aTcrmcnts  are  necessarj  (ai  in  tha  case  of  libel  of  a 
pereoD  in  office.  &c.),  they  abould  here  be  stnted  by  way  of  inducement. 

(j)  A  libel  ia  indictable  whether  true  or  false ;  tbe  word  "  fal?e "  ebonld 
therefore  only  be  need  when  the  libel  can  (if  necessary]  heprored  to  be  false. 
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of  the  aaicl  C D to  the  evil  example  of  all  others  in 

the  like  case  ofFeoding,  and  against  the  peace  of  our  Lord 
the  King,  bis  crown  and  dignity. 
Add  sncb  other  counts  as  ma;  be  necessary. 


No.  46.    Indictment  for  pitblishino  a  Libel  knowinq  it  to 

BE  False  (r). 
Kent    I  The  Jurors  for  our  Sovereign  Lord  the  King  upon 

to  wit.   I    their  oath  present  that  W R contriving  and 

anlawfully,  wickedly,  and  maliciously  intending  to  defame  and 

injure  one  G W and  to  deprive  him  of  his  good  name, 

fame,  credit,  and   reputation,  and  to  bring  him  into  public 

contempt,  infamy,  and  disgrace,  on  the day  of ,  in 

the  year  19 — ,  unlawfully,  wickedly,  and  maliciously,  did 
write  and  publish,  and  cause  and  procure  to  be  written  and 

published,  of  and  concerning  the  said  G W ,  a  false, 

malicious,  and  defamatory  libel,  containing  the  false,  mali- 
cious, and  defamatory  words  and  statements  of  and  concerning 

the  said  G W lollowing,  that  is  to  say  [here  set  out 

the  lilfel,  with  such  innuendoes  as  may  be  necesBarif\  he  the  said 

W R then  well  knowing  the  said  defamatory  libel  and 

the  said  defamatory  words  and  statements  to  be  false,  con- 
trary to  the  statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  Lord  the  King,  his  crown  and 
dignity. 

No.    47.     Indictment    for    thrbatenino    to    publish    (or 

ABSTAIN      FROM     PUBLISHINQ)      A     LiBEL,     WITH      INTENT      TO 
EXTORT  (g). 

Norfolk  I  The  Jurors  for  our  Sovereign  Lord  the  King  upon 

to  wit.   I  their  oath  present  that  G K on  the 

day  of in  the  year  19 — ,  unlawfully  did  threaten  to  publish 

[or  to  abstain  from  publishing,  or  to  prevent  the  publishing] 

of  one  D N a  certain  libel  touching  and  concerning 

the  said  D N ,  with  intent  thereby  to  extort  money, 

to  wit  £5  [or  security  for  money,  to  wit,  a  promissory  note  for 

£60,  under  the  hand  of  S F ,  bearing  date,  &c.,  &c.] 

from  the  said  D N ,  which  said  libel  is  in  the  words 

(r)  The  Libel  Act,  1843  (e  &  7  Vict.  c.  96,  f,  *). 
(()  The  Libel  Act,  1843  (6  &  7  Vict.  c.  96,  a.  3). 
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and  figures  following,  that  is  to  say  Ihere  set  out  the  libel,  ivith 
innuendoes  if  necetiary  to  make  it  intelligible^,  contrary  to  the 
statute  in  siKh  case  made  and  provided,  and  against  the  peace 
of  our  Lord  the  £ing,  his  crown  and  dignity. 


No.  48.    iNDICTMBtlT  FOB  A  LiBEL  IN  A  PlCTD&E  OB  PbINT. 

County  of 1  The  Jurors  for  our  Sovereign  Lord  the  King 

to  wit.        /  upon  their  oath  present  that  F T 

W unlawfully,  wickedly,  and  maliciously  devising,  con- 
triving, and  intending  to  injiire,  defame,  and  aggrieve  one 
R E N and  to  bring  him  into  public  hatred,  con- 
tempt, and  ridicule,  on  the day  of in  the  year  19 — , 

unlawfully,  wickedly,  and  maliciously,  did  make,  draw,  design, 
contrive,  and  publish  and  cause  and  procure  to  be  made, 
drawn,  designed,  contrived,  and  published  of  and  concerning 

the   said   R E N a  certain   false,   scandalouB, 

malicious,  and  defamatory  libel,  in   the  form  of   a  picture, 

print,  and  matter  on  paper,  representing  the  said  R E 

N as  &c.  [state  fully  according  to  the  facts]  the  said  F 

T W meaning  thereby  that  the  said  E E 

N was  Sec.  [according  to  the  facts'}   to  the  great  scandal, 

ridicule,  and  disgrace  of  the  said  R E N ,  to  the 

evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  Lord  the  King,  his  crown  and 
dignity. 

Add  other  counts  according  to  the  circumstances. 


No.  49.    Indicthekt  at  Common  Law,  fob  a  Blabphbhocs 

LiBBL. 

1  The  Jurors  for  our  Sovereign  Lord  the  King  upon 

to  wit.  I  their  oath  present  that  P R — —,  being  a  wicked 

and  evil-disposed  person,  and  disregarding  the  laws  and  religion 
of  the  realm,  and  wickedly  and  profunely  devising  and  intend- 
ing to  bring  the  Holy  Scriptures  and  the  Christian  religion 
into  disbelief  and  contempt  among  the  people  of  tbis  kingdom, 

on  the day  of ,  in  the  year  19 — ,   unlawfully  and 

wickedly  did  compose,  print,  and  publish,  and  cause  and 
procure  to  he  composed,  printed,  and  pubhshed,  a  scandalous, 
impious,  blasphemous,  and  profane  libel  of  and  concerning  the 
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Holy  Scriptures  and  the  Christian  religion,  in  which  said  libel 
IB  contained,  amongst  other  things,  the  scandalons,  impious, 
blasphemous,  and  profane  statements,  matters,  and  things  of 
and  concerning  the  Holy  Scriptures  and  the  Christian  religion, 
following,  that  is  to-  say,  [/tere  set  out  the  libel],  to  the  high 
displeasnre  of  Almighty  God,  to  the  great  scandal  and  reproach 
of  the  Christian  religion,  to  the  evil  example  of  all  others  in 
the  like  ease  offending,  and  against  the  peace  of  our  lord  the 
King,  his  crown  and  dignity. 


No.  60,  Indictment  for  Sbndino  a  CoAU-EnaR  to  fight 

A   DUBL. 

I  The  Jurors,  &c.,  [as  in  form  No.  45}.     That  P 

to  wit.  )  B ,  being  a  person  of  a  quarrelsome,  wicked  and 

malicious  disposition,  and  contriving  and  intending  not  only 
to  vex,  injure,  and  disquiet  one  C P ,  and  do  and  pro- 
cure the  said  0 P some  grievous  bodily  harm,  but  also 

to  provoke,  instigate,  and  escite  the  said  C P to 

break  the  peace,  and  to  tight  a  duel  with  and  against  him  the 

said  F B ,  on  the day  of ,  in  the  year  19 — , 

unlawfully,  wickedly,  and  maliciously  did  write,  sepd,  and 
deliver,  and  cause  and  procure  to  be    written,  sent,  and 

delivered  to  him  the  said  C P a  certain  letter  and 

paper  writing,  containing  a  challenge  to  fight  a  duel  with  and 

against  him  the  said  F B ,  and  which  said  letter  and 

paper  writing  is  in  the  words  and  figures  following,  that  is  to 
say  [Ae«  set  out  the  letter,  with  innuendoes  if  necexsary  to  make 
it  intelligible'],  to  the  great  damage,  scandal,  and  terror  of  the 

said  C P ,  in  contempt  of  our  lord  the  King  and  his 

laws,  to  the  evil  example  of  all  others,  and  against  the  peace 
of  our  lord  the  King,  his  crown  and  dignity. 

2n(f   Count. — And   the   Jurors   aforesaid,  upon   their   oath 

aforesaid,  do  further  present  that  the  said  F B , 

contriving  and  intending  as  aforesaid,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  unlawfully,  wickedly,  and  maliciously 

did  provoke,  instigate,  excite  and  challenge  the  said  C 

P to  fight  a  duel  with  and  against  him,  the  said  F 

B ,  to  the  great  damage,  scandal,  and  terror  of  the  said 

C P ,  in  contempt  o(  our  lord  the  King  and  his  laws, 

to  the  evil  example  of  all  others,  and  against  the  peace  of  our 
lord  the  King,  his  crown  and  dignity. 
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No.  61.  Imdictmbnt  fob  Wobdb  pbovokino  Akotheb  to 

8BND   &   ChALLENQE. 

County  of i   The  Jurors,  &c.  [as  in  form  No.  45].    That 

to  wit.         )   F B ,  being  a  person  of  a  quarrel- 
some, wicked,  and  malicious  disposition,  and  contriving  and 

intending  not  only  to  vex,   injure,  and  disquiet  one  C 

P ,  and  do  and  procure  the  said  C P some  grievous 

bodily  harm,  but  also  to  provoke,  instigate,  and  excite  the 

said  C P to  break  the  peace,  and  to  fight  a  duel  with 

and  against  him,  the  said  F B ,  on  the day  of 

,  in  the  year  19 — ,  unlawfully,  wickedly,  and  maliciously 

did  utter,  pronounce,  declare,  and  say  to  and  in  the  presence 

and  hearing  of  the  said  C P ,  the  words  following, 

that  is  to  say  [here  let  out  the  words  verbatim,  irith  innuendoet 
if  necessari/'],  with  intent  to  instigate,  excite,  and  provoke  the 

said  C P ,  to  challenge  him,  the  said  F B ,  to 

fight  a  duel  with  and  against  him  the  said  C P ,  to 

the  great  damage,  &e.  [as  in  the  preceding  precedent]. 


No.  52.  Indictment  for  a  Libei.  ok  a  Lady  deceased, 

ACCUSING   HER   OP   INCONTINENCE. 

That  A B ,  late  of,  &c.,  wickedly  and  maliciously 

contriving  and  intending  to  injure,  defame,  disgrace,  and  vilify 

the  memory,  reputation,  and  character  of  E D ,  late 

of  &c.,  widow,  deceased,  relict  of  M J D ,  Esquire, 

late  of,  &c.,  also  deceased,  and  to  bring  R D ,  E 

D ,  and  others,  the  sons,  daughters,  and  descendants  of 

the  said  E D into  great  scandal,  infamy,  and  con- 
tempt, and  to  stir  up,  and  excite,  and  provoke  them  to  a 
breach  of  the  peace,  and  to  cause  it  to  be  believed  that  the 

said  E D in  her  lifetime  was  a  person  of  depraved, 

vicious,  and  lewd  mind  and  disposition  and  incontinent 
behaviour,  and  destitute  of  conjugal  affection  and  fidelity 

towards  her  said  husband,  the  said  M J D ,  and 

that  the  said  E D had  led  a  wicked,  profiigate,  and 

adulterous  course  of  life,  and  had  been  continually  from  the 

time  of  her  marriage  with  the  said  M J D till 

□ear  the  time  of  her  decease  addicted  to  promiscuous  and 
adulterous  intercourse  with  divers  menial  servants  in  the 
service    of   her  the  said  E D on,  &e.,  wickedlyf 
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maliciotislj,  and  unlawfully  did  print  and  publish,  and  cause 
to  be  printed  and  published,  in  a  certain  newspaper  called 
and  entitled,  &c.,  a  certain  false,  scandaloos,  and  malicious 

libel  of  and  concerning  her  the  said  E D [here  set 

forth  the  libel,  with  the  neceseary  innueTtdoet],  to  the  great 
disgrace  and  scandal  of  the  memory,  reputation,  and  character 

of  the  said  E D ,  and  to  the  scandal,  infamy,  and 

disgrace  of  the  said  R D ,  K D ,  and  others, 

and  against  the  peace,  SiC. 


No.  53.   Indictment  for  Seditious  Words. 

)  The  Jurors   for  our   sovereign  lord  the  King  upon 

to  wit.  I  their  oath  present  that  A B ,  being  a  wicked, 

malicious,  seditious,  and  evil-disposed  person,  and  wickedly, 
maliciously,  and  seditiously  contriving  and  intending  the  peace 
of  oar  lord  the  King  and  of  this  realm  to  disquiet  and  disturb, 
and  the  liege  subjects  of  our  said  lord  the  King  to  incite  and 
move  to  hatred  and  dislike  of  the  person  of  our  said  lord  the 
King  and  of  the  government  established  by  law  within  this 
realm,  and  to  incite,  move,  and  persuade  divers  of  the  liege 
subjects  of  our  said  lord  the  King  to  riots,  tumults,  insurrec- 
tions, and  breaches  of  the  peace,  and  to  prevent  by  force  of 
arms  the  execution  of  the  laws  of  this  realm,  and  the  pre- 
servation of  the  public  peace,  on  the day  of in  the 

year  19 — ,  in  the  presence  and  hearing  of  divers,  to  wit,  fifty 
of  the  liege  subjects  of  our  said  lord  the  King  then  assembled 
together,  in  a  certain  speech  and  discourse  by  him  the  said 

A B then  addressed  to  the  said  liege  subjects  so 

then  assembled  together  as  aforesaid,  unlawfully,  wickedly, 
maliciously,  and  seditiously,  did  publish,  utter,  prononnce, 
and  declare  with  a  loud  voice,  of  and  concerning  our  said 
lord  the  king  and  the  Crown  of  this  realm,  and  the  govern- 
ment established  by  law  within  this  realm,  and  of  and  con- 
cerning the  liege  subjects  of  our  said  lord  the  King,  amongst 
other  words  and  statements,  the  false,  wicked,  seditions,  and 
inflammatory  words  and  statements  following,  that  is  to  say 
[here  set  out  the  words  verbatim],  in  contempt  of  our  said 
lord  the  King  in  open  violation  of  the  laws  of  this  realm,  to 
the  evU  and  pernicious  example  of  all  others  in  the  like  ease 
offending,  and  against  the  peace  of  oar  said  lord  the  King,  his 
crown  and  dignity. 

oo2 
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For  other  Forms  of  Indictment  for  seditious  speeches,  vide 
The  Queen  v.  Crowe.  3  Cox,  C.  C.  128 ;  The  Queen  v.  Burnt 
and  otkers,  16  Cox,  C.  C.  856. 


No.  54.   Plea  to  Indictment  or  Information  fob  a.  Libel, 
jostifuno    the    Publication    on    the    Geound    of   its 
Truth  and  Benefit  to  the  Public.    Libel  Act,  1843 
(6  &  7  Vict.  c.  96,  s.  6)  ((). 
In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The day  of a.d.  19—. 

The  King  ]  And   J H B in   his  own  proper 

V.         [  person  cometh  into  court,  and  having  heard  the 

J.  H.  B.    )  said  indictment  [or  information  as  the  case  ma; 

be]  read,  says  that  the  alleged  defamatory  libel  and  matters 

charged  against  him,  the  said  J H E ,  in  and  by 

the  said  indictment  [or  information],  as  written  and  published 

by  him,  the  said  J H B ,  of  and  donceming  the 

said  W B are  troe  in  this,  that,  &o.  [stating  concixely 

the  /aete  relied  tm  aa  justifying  the  libel  on  the  ground  of  itt 

truth'].     And  the  said  J H B further  saith,  that 

it  was  for  the  public  benefit  that  the  said  alleged  defamatory 
libel,  and  matters  charged  in  and  by  the  said  indictment  [or 
information]  as  written  and  published  of  and  concerning  the 

said  W K ,  should  be  written  and  published,  because, 

<&c.  [jstating  the  fact  or  facts  relied  on  aa  excusing  the  pTiilication 
on  the  ground  of  the  benefit  to  the  puhUc],  whereby  and  by 
reason  whereof  it  was  and  is  for  the  public  benefit  that  all 
and  every  the  said  alleged  defamatory  libel  and  matters  charged 
in  and  by  the  said  indictment  [or  information]  should  be 
published  (m).  

INFORMATIONS. 

No.  66.  Infobmation  ex  officio  by  Attobkby-Genebal. 

The day  of 4.d.  19—. 

Middlesei:  i  Be  it  remembered  that  Sir  John  Lawson  'Walton, 

to  wit.     f  Knight,  Attorney  General  of  our  sovereign  lord 

the  King,  who  for  our  said  lord  the  King  prosecuteth  in  this 

(t)   Vide  mipra,  |>p.  180  et  leq.,  aa  to  tbe  requisites  of  thia  plea. 
(«)  Tbi£  plea  must  be  signed  by  cuunael,  aad  filed  at  tbe  Crown  Office,  and  a 
oopj  delivered  to  the  prosecutor  or  complaiuaiit. 
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behalf,  in  his  propei:  person  comes  here  into  the  King's  Bench 
Division  ol  His  Majesty's  High  Court  of  Justice  before  the 
King  himself,  at  the  Boyal  Courts  of  Justice,  and  for  our  said 
lord   the   King   gives   the  court  here  to  understand  and  be 

informed  that  C D on  the  day  of  [here 

describe  the  offence  precisely,  as  in  an  indictment],  in  contempt 
of  our  said  lord  the  King  and  his  laws,  to  the  evil  example  of 
all  others,  and  against  the  peace  of  our  said  lord  the  King, 
his  crown  and  dignity, 

2nd  count. — And  the  naid  Attorney-General  of  our  said  lord 
the  King,  who  prosecutes  as  aforesaid,  farther  gives  the  court 

here    to  understand  and  be  informed  that  the  said  G 

D on,  &c.  [state    the  offence  as  in  a  secottd  cmtnt  in  an 

indictment]  in  contempt,  &c.  [a«  above]. 

Whereupon  the  said  Attorney-General  of  our  said  lord  the 
King,  who  prosecutes  in  this  behalf  for  our  said  lord  the 
King,  prays  the  consideration  of  the  court  here  in  the  pre- 
mises, and  that  due  process  of  law  may  be  awarded  against 

him    the  said   C D in  this  behalf,  to  make  hira 

answer  to  our  said  lord  the  King,  touching  and  concerning 
the  premises  aforesaid. 


No.  56.     Information  in  the  Name  op  the  Masteb  of  the 

Crown  Office. 

[Heading  as  in  No.  54.] 

The day  of ,  a.d.  19—. 

Essex  I  Be  it  remembered  that  James  Robert  Mellor,  Esquire, 
to  wit.  jcoroner  and  attorney  of  our  sovereign  lord  the  King, 
who  prosecutes  for  our  said  lord  the  King  in  this  behalf,  in  his 
proper  person  comes  here  into  the  King's  Bench  Division  of 
His  Majesty's  High  Court  of  Justice  before  the  King  himself, 
at  the  Royal  Courts  of  Justice,  on    [the  day  the  order  nisi 

was  made  absolute]  the day  of in  the  year  19 — ,  and 

for  onr  said  lord  the  King  gives  the  court  here  to  understand 

and  be  informed  that  A B on,  &c.  [here  state  the 

offence  with  the  same  precision  as  in  an  indictment,  and  conclude 
each  count  according  to  the  natvre  of  the  offence  as  follows.] 

To  the  great  damage  of  him  the  said ,  to  the  evil  example 

of  others  in  the  like  case  offending,  and  against  the  peace  of 
our  said  lord  the  King,  his  crown  and  dignity. 

^nd  count. — And  the  said  coroner  and  attorney  of  our  said 
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lord  the  King  who  for  our  said  lord  the  King  in  this  behalf 
prosecates,  forther  giveth  the  court  here  to  understand  and  be 

informed  that  the  said  A B on,  Ac.  [atate  ofence  as  in 

a  second  count  of  an  indktment.'} 

Whereupon  the  eaid  coroner  and  attorney  of  our  said  lord 
the  King,  who  prosecutes  in  this  behalf  for  our  said  lord  the 
King,  prays  the  consideration  of  the  court  here  in  the 
premises,  and  that  due  process  of  law  may  be  awarded  against 

him  the  said  A B in  this  behalf,  to  make  him  answer 

to  our  said   lord    the   King,  touching  and  concerning  the 
premises  aforesaid. 

(To  he  signed  by  the  said  coroner  and  attorney.) 


Mo.  57.  Plea  of  Mot  Ctuiltt  to  Infobuatiom  fob  Libbl. 
In  the  High  Court  of  Justice, 

King's  Bench  Division. 
Middlesex  [or  other  venue]. 

The  King  against  C W E . 

And  now,  that  is  to  say,  on  the day  of ,  in  the  year 

19—,  before  the  King  himself,  in  the  King's  Bench  Division 
of  His  Majesty's  High  Court  of  Justice,  at  the  Royal  Courts 

of  Justice,  comes  the  said  C W B by ,  his 

solicitor,  and  having  beard  the  said  information  read,  he  says 
that  he  is  not  guilty  thereof,  and  hereupon  be  puts  himself 
upon  the  country. 

Mo.    58.       iNPOBHATtON    FOB     A    LtBBL   BBFLECTINO    ON    THE 

Chastity,  &c.,  of  the  Belatob'b  deceased  Wife. 
That  before  the  time  of  printing  and  publishing  of  the  wicked, 
false,  scandalous,  malicious,  and  defamatory  libel  hereinafter 
next  mentioned,  C,  late  the  wife  of  Sir  J.  W.,  Baronet, 
commonly  called  Lady  G.  W.,  died,  leaving  the  said  Sir  J.  W. 
her  surviving,  to  wit,  at  London,  in  the  parish  of  St.  Mary-le- 
Bow,  in  the  ward  of  Cheap ;  and  that  Robert  Thomas  Weaver, 
late  of  London  aforesaid,  printer ;  Thomas  Arrowsmith,  late 
of  London  aforesaid,  gentleman  ;  and  William  Sbackell,  late 
of  London  aforesaid,  printer  ;  being  persons  of  a  wicked  and 
malicious  disposition,  and  wickedly  and  maliciously  contriving 
and  intending  to  injure,  defame,  disgrace  and  vilify  the  memory, 
reputation,  and  cliaracter  of  the  said  C,  late  the  wife  of  the 
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B&id  Sir  J.  W.,  Baronet,  eommonly  c&lled  Lady  C.  W.,  then 
deceased,  and  to  cause  it  to  be  believed  that  the  aaid  C., 
during  her  lifetime,  was  a  person  of  immoral,  unchaste,  and 
licentious  conduct,  and  to  bring  the  said  Sir  J.  W.,  the 
surviving  husband  of  the  said  C,  and  the  children,  family,  and 
relations  of  the  said  C.  into  great  scandal,  infamy,  contempt, 
and  disgrace  ;  and  to  stir  and  excite  them  to  a  breach  of  the 
peace  of  our  said  sovereign  lord  the  King,  on,  Sto.,  in  the  first 
year  of  the  reign,  Ac,  aforesaid,  at,  &c.,  wickedly,  maliciously, 
and  unlawfully  did  print  and  publish,  and  cause  to  he  printed 
and  published,  in  a  certain  newspaper  called  "John  Bull,"  a 
certain  wicked,  false,  scandalous,  malicious,  and  defamatory 
libel  of  and  concerning  the  said  C,  late  the  wife  of  the  said 
Sir  J.  W.,  entitled  "Queen's  Visitors";  in  one  part  of  which 
said  libel  is  contained  the  false,  scandalous,  malicious,  and 
defamatory  matter  following:  that  is  to  say,  "Having  gone 
through  the  list  of  the  Queen's  female  visitors,  and  there 
appearing  no  probability  of  any  increase  to  it,  we  cannot  but 
call  the  serious  attention  of  our  readers  to  the  names  which 
we  have  laid  before  them  in  the  course  of  our  analysis.  It  is 
to  be  remarked,  not  whether  the  persons  named  (with  a  few 
exceptions)  are  disreputable  and  unfit  associates  for  a  queen  at 
any  time,  but  that  at  the  moment  when  we  are  told  that 
thousands  of  people  are  assured  of  her  innocence,  we  find,  putting 
their  rank  and  quality  out  of  the  question,  a  Ust  of  twenty-six 
Dames  of  ladies  who  have,  during  seven  months,  visited 
Brandenburgh  House.  From  these  twenty-six  we  shall,  in 
conclusion,  subtract  those  who  were  by  various  circumstances 
influenced  in  their  conduct,  and  leave  the  net  produce  to  the 
judgment  of  our  readers,  and  the  respectability  of  insulted 
majesty  " ;  and  in  another  part  thereof  is  contained  the  false, 
scandalous,  maUcious,  and  defamatory  matter  following,  of  and 
concerning  the  said  C,  late  the  wife  of  the  said  Sir  J.  W., 
Baronet,  commonly  called  Lady  G.  W.  (that  is  to  say), 
"  Countess  of  T.,  Lady  Mary  B.,  Mrs.  H.  G.  B.  and  Lady  0. 
(a  foreigner),  could  not  refuse  the  solicitations  of  the  men  of 
the  family.  Lady  C.  W.  (t)ien  and  there  meaning  the  said  C, 
late  the  wife  of  the  said  Sir  J.  W.,  commonly  called  LadyC.W.). 
Lady  T.'s  daughter  and  Lady  M.'s  sister  having  been  detected 
in  a  criminal  intrigue  with  her  menial  servant"  (then  and 
there  meaning  and  intending  that  the  said  C,  late  the  wife  of 
the  said  Sir  J.  W.,  commonly  called  Lady  C.  W.,  had  been  in 
her  lifetime  guilty  of  a  criminal  intrigue  with  her   menial 
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servaDt),  to  tlie  great  dtBgrace  and  sc&Ddal  of  the  memory, 
reputation,  and  clmraeter  of  the  said  C.,  to  the  great  damage 
and  infamy  of  the  Baid  Sir  J.  W.,  and  the  said  children, 
family,  and  other  relations  of  the  said  C,  late  the  wife  of  the 
said  Sir  J.  W.,  to  the  evil  example  of  all  otherB,  and  against 
the  peace  of  our  eaJd  lord  the  King,  his  crown  and  dignity. 
And  the  said  coroner  and  attorney  of  onr  said  present  sovereign 
lord  the  King,  givetii  the  court  here  further  to  understand  and 
be  informed,  that  before  the  time  of  the  publiabing  the  wicked, 
false,  BcandalouB,  malicious,  and  defamatory  libel  hereinafter 
next  mentioned,  the  said  C,  late  the  wife  of  the  said  Sir  J.  W., 
Baronet,  commonly  called  Lady  C.  W.,  died,  leaving  the  said 
Sir  J.  W.  her  surviving,  to  wit,  at,  &c.,  aforesaid,  and  that  the 
said  R.  T.  W.,  T.  A.,  and  W.  S.,  being  such  wicked  and 
maliciously  disposed  persona  as  aforesaid,  and  wickedly  and 
maliciously  contriving  and  intending  as  aforesaid,  at,  &e.,  did 
wickedly,  maliciously,  and  unlawfully  publish,  in  a  certain 
newspaper  called  "John  Bull,"  a  certain  other  wicked,  false, 
scandalous,  malicious,  and  defamatory  libel,  of  and  concerning 
the  said  C,  late  the  wife  of  the  said  Sir  J.  W.  (commonly 
called  Lady  C.  W.),  entitled  "  Queen's  Visitors  " ;  in  one  part 
of  which  said  last-mentioned  libel  is  contained  the  false, 
scandalous,  malicious,  and  defamatory  matter  following  (that 
is  to  say)  [setting  <mt  the  libel  as  before]  (then  and  there 
meaning  and  intending  that  the  said  C,  late  the  wife  of  the 
said  Sir  J.  W.,  commonly  called  Lady  C.  W.,  had  been  in  her 
lifetime  guilty  of  a  criminal  intrigue  with  ber  menial  servant), 
to  the  great  scandal  of  the  memory,  reputation,  and  character 
of  the  said  C,  to  the  great  damage,  disgrace,  and  infamy  of 
the  said  Sir  J.  W.,  and  the  children,  family,  and  other  the 
relations  of  the  said  late  wife  of  the  said  Sir  J.  W.,  to  the  evil 
example  of  others,  and  against  the  peace  of  our  said  lord  the 
King,  his  crown  and  dignity.  [There  were  two  other  counts 
stating  parts  only  of  the  libel.}  Whereupon  the  said  coroner 
and  attorney  of  our  said  lord  the  King.&c.  [Ueual  conclusion 
of  itiformation.^ 
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No.  59.  Information  for  Libel  contained  in  a  Publica- 
tion OF  Lectures  delivered  by  a  Roman  Catholic 
Priest  (x). 

In  the  Queen's  Bench, 
Michaelmas  Term,  15th  Viet.,  1851. 

1  Be  it  remembered,  that  C-  F,  Eobinson,  Esquire, 
Middlesex,  j  ^^^^^^^^^  ^^^j  attorney  o£  our  lady  the  Queen  in 
the  Court  of  Queen's  Bench,  who  prosecutes  for  our  said  lady 
the  Queen  in  this  behalf,  comes  here  into  the  said  court  at 
Westminster,  the  21st  day  of  November,  in  the  15th  year  of 
the  reign  of  our  said  Lady,  and  gives  the  court  to  understand 
and  be  informed,  that  John  Henry  Newman,  Doctor  of  Divinity, 
late  of  the  parish  of  Aston,  in  the  county  of  Warwick,  con- 
triving and  wickedly  and  maliciously  intending  to  injure  and 
vilify  one  Giovanni  Giacinto  Achilli,  and  to  bring  him  into 
great  contempt,  scandal,  infamy,  and  disgrace,  on  the  Ist  of 
October,  1851,  did  falsely  and  maliciously  compose  and  publish 
a  certain  false,  scandalous,  malicious,  and  defamatory  libel, 
containing  divers  false,  scandalous,  malicious,  and  defamatory 
matters  concerning  the  said  G.  G.  Achilli,  that  is  to  say: — 

[The  information  then  set  out  the  libel  verbatim,  with  the 
usual  innuendoes]  (y).  Which  said  false,  scandalous,  malicious, 
and  defamatory  libel  the  said  J.  H.  Newman  did  then  publish, 
to  the  great  damage,  scandal,  and  disgrace  of  the  said  G.  G. 
Achilli,  in  contempt  of  our  said  lady  the  Queen,  and  believes 
to  the  evil  and  pernicious  example  of  all  others  in  the  hke  case 
offending,  against  the  peace  of  our  said  lady  the  Queen,  her 
crown  and  dignity.  Whereupon  the  said  coroner  and  attorney 
of  our  said  lady  the  Queen,  who  tor  our  said  lady  the  Queen 
in  this  behalf  prosecuteth,  prayeth  the  consideration  of  the 
court  here  in  the  premises,  and  that  due  process  of  law  may 
be  awarded  against  the  said  J.  H.  Newman  in  this  behalf,  to 
make  him  answer  to  our  said  lady  the  Queen  touching  and 
concerning  the  premises  aforesaid. 

(ar)  The  followmg  mtormation,  pleas,  &0..  are  from  a  "  Report  of  the  Trial 
and  Freliminar;  Proceedings  in  the  case  of  T/ie  Queen  on  the  pToeeculion  of 
Achilli  V.  ifeieman"  (18r,2),  by  the  late  W.  F.  Fiolason. 

(y)  For  a  statement  of  the  libel,  see  Kinlason'a  Keport  of  the  Trial  and 
Proceedings,  [i.  45. 
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No.  60.     Specul  Pleas  to  the  above. 
In  the  Queen's  Bench, 

Miohaelmae  Term,  16th  Vict.,  1851. 

The  Queen     1  And  the  said  J.  H.  Newman  appears  here  in 
V.  \  court,  by  Henry  Lewin,  his  attorney,  and  the 

J.  H.  Newman.  '  said  information  is  read  to  him,  which  being 
by  him  heard  and  understood,  he  complains  to  have  been 
grievously  vexed  and  molested  under  colour  of  the  premises, 
and  the  less  justly  because  he  saith  that  be  ia  not  guilty  of  the 
said  supposed  oEFences  in  the  said  information  alleged,  &c. 

And  for  a  further  plea  the  said  J.  H.  Newman  saith :  That 
&c.  [The  plea  then,  in  23  separate  paragraphs,  profeaees  to 
justify  every  charge  contained  in  the  information,  specifying 
the  dates  and  places  of  the  alleged  misconduct,  with  other 
particulars  where  necessary]  (z). 

And  the  said  J.  H.  Newman  further  saith,  that  at  the  time 
of  publishing  of  the  said  alleged  libel,  it  was  for  the  public 
benefit  that  the  matters  therein  contained  should  be  published, 
because  he  says  that  great  excitement  prevailed,  and  numerous 
public  discussions  had  been  held  in  divers  places  in  England, 
on  divers  matters  of  controversy  between  the  Churches  of 
England  and  Rome,  with  respect  to  ^hich  it  was  important  the 
truth  should  be  known ;  and  inasmuch  as  the  said  G.  G. 
Achilli  took  a  prominent  part  in  such  discussions,  and  his 
opinion  and  testimony  were  by  many  persons  appealed  to  and 
relied  on  as  of  a  person  of  character  and  respectability,  with 
reference  to  the  matter  in  controversy,  it  was  necessary  for  the 
purpose  of  more  effectually  examining  and  ascertaining  the 
truth,  that  the  matters  in  the  said  alleged  libel  should  be  pub- 
lished and  known,  in  order  that  it  might  more  fully  appear  that 
the  opinion  and  testimony  of  the  said  G.  G.  Achilli  were  not 
deserving  of  credit  or  consideration,  by  reason  of  his  previous 
misconduct;  and  also  because  the  said  G.  G.  Achilli  bad 
been  and  was,  at  Birmingham,  Leamington,  Brighton,  Bath, 
Cambridge,  Huntingdon,  Winchester,  and  elsewhere,  endea- 
vouring by  preaching  and  lecturing  to  excite  discord  and 
animosity  towards  Her  Majesty's  Boman  Catholic  subjects,  and 
against  the  religion  and  practice  of  persons  professing  the 
Roman  Catholic  religion,  against  the  peace  of  our  said  lady 
the  Queen ;  and  it  was  of  importance  and  conducive  to  the 

(.-)  ScE  FinlasOD's  Kefkort  of  the  Trial,  Sic.,  where  the  plea  is  full;  set  odC. 
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diminishing  ot  such  diacord  and  animosity,  and  to  preserve 
the  peace  of  our  said  lady  the  Queen,  that  the  said  matters 
should  be  pubhshed  and  known  to  all  the  liege  subjects  of  our 
said  lady  the  Queen  ;  and  also  because  the  said  G.  G.  Achilli 
had  improperly  pretended  to  such  subjects  that  he  was  a  person 
innocent  of  the  said  crimes  and  misconduct,  and  that  he  was 
greatly  injured  by  the  said  foreign  ecclesiastical  tribunals,  and 
that  he  had  been  persecuted  and  oppressed  by  the  Roman 
Catholic  Church  and  by  the  bishops  and  authorities  thereof, 
OD  account  of  his  religious  opinions,  and  that  he  was  a  martyr, 
on  account  of  his  religious  opinions ;  and  by  means  of  such 
improper  pretences  was  endeavouring,  and  was  likely  to  obtain 
credit  and  support  from  such  subjects,  by  reason  of  their  being 
ignorant  of  the  said  misconduct  of  the  said  G.  G.  Achilli,  it 
then  became,  and  was  of  public  importance,  and  for  the  public 
benefit,  to  expose  the  impropriety  and  want  of  truth  of  such 
pretences,  and  to  prevent  the  said  subjects  being  deceived  and 
misled  by  such  pretences,  and  to  have  the  real  character  ol 
the  said  G.  G.  Achilli,  and  his  conduct,  made  known  to  such 
subjects  and  the  public  in  general.  And  also  because  many 
benevolent  persons  and  the  public  generally  were  at  that  time 
disposed  to  show  kindness  and  give  assistance  to  the  said 
G.  G.  Achilli,  on  the  ground  of  his  having  been  harshly  and 
unjustly  treated  by  the  said  Court  of  the  Holy  Office  or 
Inquisition,  and  by  the  said  superior  of  the  said  order  of  St. 
Dominic,  and  on  the  ground  that  he  was  a  person  deserving  of 
kindness  and  assistance ;  and  it  was  for  the  benefit  of  the 
public  that  the  said  matters  should  be  published,  for  the 
purpose  of  showing  that  the  said  G.  G.  Achilli  had  been 
treated  fairly  and  properly,  and  according  to  his  deserts,  by 
the  said  court  and  the  said  superior ;  and  that  the  said 
G.  G.  Achilli  is  a  person  wholly  undeserving  of  kindness  and 
assistance,  and  because  the  said  G.  G.  Achilli  had  obtained  and 
was  likely  again  to  obtain  preferment  and  employment  of  public 
trust  and  confidence,  which  he  was  unfit  to  obtain  by  reason  of 
the  said  matters,  and  which  he  had  obtained  and  was  likely  to 
obtain  only  by  reason  of  the  said  matters  being  unknown,  and 
unpublished.  And  so  the  said  J.  H.  Newman  says  he  pub- 
lished the  said  alleged  libel,  as  he  lawfully  might,  for  the 
causes  aforesaid  ;  and  this  the  said  J.  H.  Newman  is  ready  to 
verify.     Wherefore  be  prays  judgment,  &c. 

(Signed)  Edward  Badeley. 
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No.  61.  Replication. 
Iq  the  Queen's  Bench, 

Hilary  Term,  16th  Viet.,  1852. 

The  Queen     \  The  said  C.  F.  Robinson,  Esquire,  coroner 
r.  [  and  attorney,  &c.,  as  to  the  plea  first  pleaded, 

J.  H.  Newman.  '  puts  himself  upon  ^he  country ;  and,  as  to 
the  plea  secondly  pleaded,  saith,  that  the  said  J.  H.  Newman, 
of  )iis  own  wrong,  and  without  the  cause  in  his  said  plea 
alleged,  composed  and  published  the  said  libel,  as  in  the  said 
information  alleged,  &c. 


No.  62.   Bejoikdeb. 
In  the  Queen's  Bench, 

Hilary  Term,  16th  Vict.,  1852. 

The  Queen        And  the  said  J.  H.  Newman,  as  to  the  repli- 
V,  ^  cation  of  the  said  C.  F.  Robinson,  puts  him- 

J.  H.  Newman.  J  self  upon  the  country,  &c. 


No.  63.  Inforuatiok  fob  a  Libel,  alleging  it  to  have  been 
published  with  intent  to  defame  and  vilify  a  certain  Religions 
Order  and  Community  called  "The  Scorton  Nunnery,"  and 
certain  persons,  being  th«  Lady  Abbess  and  Nuns  of  the  said 
Order,  and  certain  other  persons,  being  the  Chaplains  thereof. 
Vide  2  Lewin's  Crown  Cases,  p.  238,  Gathercole's  case. 


Forms  Nos.  64  to  76  are  from  the  Appendix  to  the  Crown 
Office  Rules,  1906. 

No.  64.  Notice   to   a   Justice   of   the   Peace  of  intentiox 

TO   APPLY    FOR   A    CRIMINAL   INFORMATION. 

To  A B ,  Esquire,  one  of  His  Majesty's  Justices 

assigned  to  bear  and  determine  divers  crimes,  trespasses  and 
other  offences  committed  within  the  county  of . 

Take  notice,  that  the  King's  Bench  Division  of  His  Majesty's 

High  Court  of  Justice  will  be  moved  on  the day  of 

or  so  soon  after  as  counsel  can  be  heard  on  behalf  of  C 

D ,  for  an  order  to  show  caase  why  an  information  should 

not  be  exhibited  against  you  for  certain  misdemeanours,  in 
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unlawfully,  maliciously  and  corruptly,  and  contrary  to  your 
duty  as  such  justice  of  the  peace  [^liere  set  out  the  nature  of  the 
offence.-] 

Dated,  &c.  (Signed) 

H I , 

Solicitor  for  the  said  C D . 


No.  65.  Notice  to  bbveral  Justices. 
Commence  at  above  and  continue — why  one  or  more  informa- 
tion or  informations  should  not  be  exhibited  against  you  or 
some  or  one  of  you,  &C.,  as  above. 


No.  66.  Information  (Criminal). 
Middlesex  [or  other  proper  venue]  to  wit. 

Be  it  remembered,  that  James  Robert  Mellor,  Esquire, 
coroner  and  attorney  of  our  present  sovereign  lord  the  King,  in 
the  King's  Bench  Division  of  His  Majesty's  High  Court  of  Jus- 
tice before  the  King  himself,  who  for  our  said  lord  the  King  in 
tbie  behalf  prosecutes  in  his  own  proper  person,  comes  here  into 
court,  before  the  King  himself,  at  the  Boyal  Courts  of  Justice, 
London,  on  \the  day  the  order  was  made  abaobitel,  and  for 
our  said  lord  the  King  gives  the  court  here  to  understand  and 
be  informed  that  [state  offence  and  then  proceed  in  the  same 
manner  at  if  it  were  an  indictment']. 

2r(J  Count, — And  the  said  coroner  and  attorney  of  our  said 
lord  the  King  for  our  said  lord  the  King,  further  gives  the 
court  here  to  understand  and  be  informed  that,  &c. 

{To  conclude.) 

Whereupon  the  said  coroner  and  attorney  for  our  said  lord 
the  King  prays  the  consideration  of  the  court  here  in  the 
premises,  and  that  due  process  of  law  may  be  awarded  against 

him,  the  said  B G ,  in  this  behalf  to  make  him  answer 

to  our  said  lord  the  King,  touching  and  concerning  the 
premises  aforesaid. 

(Signed) 

J.  E.  Mellor 

(King's  Coroner  and  Attorney). 
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No.  67.  Information  Ex  Officio. 

Information  by  the  Attomey-Oeneral  or  Solicitor-General,  ex 
officio. 

In  the  same  form,  using  the  name  oj  the  Attorney-General  [or 
Solicitor  •General']  instead  of  the  King's  coroner  and  attorney, 
thus — Sir  John  Laweon  Walton,  Knight,  Attorney-General  [or 
Sir  Williain  Snowdon  Robaon,  Knight,  Solicitor- General]  of 
our  present  sovereign  lord  the  King,  who  for  onr  said  lord  the 
King  in  this  behalf  prosecutes,  whereupon,  &e.,  the  said 
Attorney-General,  &c.,  as  in  ilie  prayer. 


No.  68.    Entry  of  Plea  of  Not  Gdelty,  ob  Guilty,  to 
In&ictu&nt   or  Information. 
In  the  High  Court  of  Justice, 
King's  Bench  Division, 

[MiddUsex  or  other  venue] — The  King 


A B . 

Enter  plea  of  Not  Guilty  [or  Guilty]  for  the  above-named 

defendant  A B to  the  indictment  [information  or 

inquisition]  in  this  prosecution  by  C D ,  hia  solicitor 

[or  in  person]. 
Dated,  &e. 

(Signed)  C D ,  of  L , 

Agent  for  G H , 

of  Y ,    Solicitor  for 

the  said  A B . 


No.  69.  DBMumtER  to  Indictment  or  Information. 
[Heading  as  in  No.  72.] 

And  now,  that  is  to  say,  on  the  day  of  ,  19 — , 

before  our  said  lord  the  King,  in  the  King's  Bench  Division 
of  Hia  Majesty's  High  Court  of  Justice,  at  the  Royal  Courts  of 

Justice,  London,  comes  the  said  A B by  ,  bis 

solicitor  [or  in  his  own  proper  person],  and  having  heard  the 
said  indictment  [or  information]  read,  says  that  our  said  lord 

the  King  ought  not  further  to  prosecute  him,  the  said  A 

B ,  by  reason  of  the  premises  in  the  said  indictment  [or 

information]  mentioned  because  he  says  that  the  said  indictment 
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[oi- information],  and  the  matters  therein  contained  are  not 

sufficient  in  law  to  compel  him,  the  said  A B ,  to 

answer  thereto ;  and  this  he  is  ready  to  verify.    Wherefore  he, 

the  said  A B ,  prays  judgment,  and  that  by  the  court 

here  he  may  be  dismissed  and  discharged  from  the  said 
premises  in  the  same  indictment  {or  information]  specified. 
(Signed.) 


No.  70.    Plea  op  Not  Guilty,  and  Jbstification  pubsuant 

TO  THE  Libel  Act,  1843  (6  &  7  Vict.  c.  96,  s.  6). 

[Heading  as  in  No.  68.] 

And  now,  that  is  to  say,  on  the  day  of  ,  19 — , 

before  our  said  lord  the  King,  in  the  King's  Beuch  Division 
of  His  Majesty's  High  Court  of  Justice,  at  the  Royal  Courts  of 

Justice,  London,  comes  the  said  A B ,  by  ,  his 

solicitor  [or  in  his  own  proper  person],  and  having  heard  the 
said  indictment  read,  he  says  that  he  is  not  guilty  thereof,  and 
hereupon  he  puts  liimself  upon  the  country.  And  Ilobert 
Mellor,  Esquire,  coroner  and  attorney  of  our  said  lord  the 
King,  before  tlie  King  himself,  who  for  our  said  lord  the 
King  in  this  behalf  prosecutes,  does  the  like. 

And  for  a  further  plea  the  said  A B ,  pursuant  to 

the  statute  in  that  behalf,  says  that  our  said  lord  the  King 
ought  not  further  to  prosecute  the  said  indictment  [or  infor- 
mation] against  him  because  he  says  that  it  is  true  that  [here 
allege  the  tnitk  of  every  libeilotis  part  of  the  j)ublication  set  out 
in  ike  indictment^. 

And  the  said  A B further  says,  that  before  and  at 

the  time  of  the  publication  in  the  said  indictment  [or  informa- 
tion] mentioned  [here  state  facta  which  rendered  the  publication 
of  benefit  to  the  public']  ;  by  reason  whereof  it  was  for  the 
public  besefit  that  the  said  matters  so  charged  in  the  said 
indictment  [or  information]  should  be  published,  aud  this  he, 

the  said  A B ,  is  ready  to  verify.    Wherefore  he  prays 

judgment,  and  that  by  the  Court  here  be  may  be  dismissed 
and  discharged  from  the  said  premises  in  the  said  indictment 
[oi-  information]  above  specified. 

(Signed.) 
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No.  71.  Replication  to  Plea  of  Justification  pursuant  to 

THE  Libel  Act  (6  &  7  Vict.  c.  96,  s.  6). 

[Heading  ae  in  No.  68.] 

And  as  to  the   plea  of   the   said   A B ,  by  him 

eecoodly  above  pleaded  James  Robert  Mellor,  Esquire,  coroner 
and  attorney  of  our  said  lord  the  King,  before  the  King 
himself,  who  for  our  said  lord  the  King  in  this  behalf  prose- 
cutes, says  that  by  reason  of  anything  in  the  said  second  plea 
alleged,  our  said  lord  the  King  ought  not  to  be  precluded  from 
further    prosecuting  the   said   indictment    against  the  said 

A B ,  because  he  says  that  he  denies  tbe  said  several 

matters  in  the  said  second  plea  alleged,  and  gays  thai  the 
same  are  not,  nor  are,  nor  is  any  of  them  true,  and  this  he 
the  said  James  Robert  Mellor,  prays  may  be  inquired  of  by 
the  country,  and  the  said  A B does  the  like.  There- 
fore let  a  jury  come. 

No.  72.  Demurrer  by  Prosecutor  to  Dependant's  Plea. 

[Heading  as  in  No.  68.] 

And  James  Robert  Mellor,  Esquire,  coroner  and  attorney  of 

our  said  lord  the  King,  who,  for  our  said  lord  the  King,  in 

this  behalf  prosecutes,  having  heard  the  said  plea  of  the  said 

A B ,  by  him  in  manner  and  form  above  pleaded  in 

bar,  for  our  Lord  the  King,  says,  that  the  said  plea,  and  the 
matters  therein  contained,  in  manner  and  form  as  tbe  same 
are  above  pleaded  and  set  forth,  are  not  sufficient  in  law,  and 
that  he,  the  said  coroner  and  attorney  for  our  said  lord  the 
King,  is  not  bound  by  the  law  of  the  land  to  answer  the  same, 
and  this  he,  the  said  coroner  and  attorney,  is  ready  to  verify. 
Wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  the  said 
coroner  and  attorney  for  our  said  lord  the  King,  prays  judg- 
ment, and  that  the  said  A B may  be  convicted  of  the 

premises  above  charged  upon  him. 

(Signed.) 


No.  79.    Joinder  in  Dbuurrer  by  Prosecutor. 
[Heading  as  in  No.  68.] 
And  James  Robert  Mellor,  Esquire,  coroner  and  attorney  of 
our  said  lord  the  King,  before  the  King  himself,  who  for  our 
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said  lord  the  King  in  this  behalf  proseeuteB,  says  that  our  said 
lord  the  King  ought  not  to  be  barred  from  proBeeutiug  the  said 
iudictment  [or  from  having  his  aforesaid  information]  against 
the  said  A B ,  because  he  says,  that  the  said  indict- 
ment [or  information]  and  the  matters  therein  contained,  are 

good  and  sufficient  in  law  to  compel  him,  the  said  A B , 

to  answer  thereto.  Therefore,  he  the  said  coroner  and  attorney, 
for  our  said  lord  the  King  prays  jndgment,  and  that  the  said 

A B may  be  coDTieted  of  the  premises  charged  upon 

him  in  and  by  the  said  indictment  [or  information]. 


No.  74.  JorNDEB  IN  Demtjrekb  bt  Dbfbndant. 
[Headmg  as  in  No.  72.] 

And  the  said  A B by says  that  the  said  plea 

and  the  matters  therein  contained,  in  manner  and  form  as  the 
same  are  above  pleaded  and  set  forth,  are  sufficient  in  law  to 
bar  or  preclude  our  said  lord  the  King  from  prosecuting  the 
said  indictment  [or  having  bis  aforesaid  information]  against 
him,  the  said  A.  B.,  and  that  he  is  ready  to  verify  and  prove 
the  same,  as  the  Court  shall  award.  Wherefore,  inasmuch  as 
the  said  coroner  and  attorney  has  not  answered  or  denied  the 
^aid  plea,  nor  in  any  manner  replied  to  the  same,  he  the  said 

A B prays  judgment,  and  that  he  may  be  discharged 

by  the  court  here,  of  and  from  the  premises  by  the  said 
indictment  [or  information]  above  charged  upon  him. 


No.  75.  Becobd  op  Infobmation,  Gbihinal,  fo&  Tbial. 
Pleas  before  our  lord  the  King,  in  the  King's  Bench  Division 
of  His  Majesty's  High  Court  of  Justice,  at  the  Boyal  Courts 
-of  Justice,  London,  in  the  year  of  oar  Lord,  one  thousand  nine 

hundred  and . 

Amongst  the  Pleas  of  the  King's  Roll. 
Amongst  the  Informations  f  [Middlesex.] — Be  it  remembered 
of  19 — ,  No.  — .  1     that     James     Eobert    Mellor, 

Esquire,  coroner  and  attorney  of  our  said  lord  the  King,  in  the 
King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice, 
before  the  King  himself,  who  for  oar  said  lord  the  King  in  this 
behalf  prosecutes  in  his  proper  person,  came  here  into  the 
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Kiog'B  Bench  Division  of  His  Majesty's  High  Court  of  Justice, 
before  the  King  himself,  at  the  Royal  Courts  of  Jostice, 

London,  on ,  the day  of ,  one  thoasand  nine 

hundred,  &e.,  and  for  oar  said  lord  the  King  bronght  into 
the  said  court,  before  the  King  himself  a  certain  information 

against  C D ,  which  said  information  follows  in  these 

words,  that  is  to  say  [here  set  oat  the  inform^ion  rerboftm]. 

U)  [Wherefore  the  sheriff  of  the  coaniy  of was  com- 
manded that  he  should  cause  him  the  said  A B ,  to 

come  to  answer  to  our  said  lord  the  King  touching  and  con- 
cerning the  premises  aforesaid.]     And  now,  that  is  to  say,  on 

the day  of in  the  year  of  our  Lord  one  thoasand 

nine  hundred  and ,  before  our  said  lord  the  King,  at  the 

Boyal  Coarts  of  Justice,  London,  comes  the  said  A B y 

by ,  his  solicitor,  and  having  heard  the  said  information 

read  says,  that  be  is  not  guUty  thereof,  and  hereupon  he  puts 
himself  upon  the  country,  and  James  Robert  Mellor,  Esquire, 
coroner  and  attorney  of  our  said  lord  the  King,  in  the  King's 
Bench  Division  of  His  Majes^'s  High  Coart  of  Justice,  before 
the  King  himself,  who  for  our  said  lord  the  King  in  this  behalf 
prosecutes,  does  the  like  (a).  Therefore  let  a  jury  thereupon 
come. 


No.  76.  Record  op  L^foruation  (ex  officio)  fob  Trial. 
[Same  as  No.  76.] 

[f7«n^  the  name  of  the  Attorney  or  Solicitor-General,  instead 
of  that  of  the  King's  Cm-oner  and  Attorney.  Thus  :]  Sir  John 
Lawson  Walton,  Knight,  Attorney-General  of  our  present 
sovereign  lord  the  King,  who  for  our  said  lord  the  King  in 
this  behalf  prosecutes,  came  here  into  the  King's  Bench 
Division,  &,e. 

(;)  These  words  may  be  omitted  it  process  be  not  actually  issued. 

(n)  ]f  the  plea  uf  justification  under  the  statute  be  entered,  it  mnst  be  added. 
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4  ft  5  Wni.  &  Mary,  cap.  18.    An  Act  to  prevent  malicious  Informa- 

tdoDsin  the  Court  of  Eing'B  Bench  [A.D.  1692]     .        .        .     S80 

9  &  10  Wm.  III.  cap.  32.    An  Act  for  Qie  mora  efleotual  guppresfflng 

of  Blasphemy  and  Profaneneae  [A.D.  1698]    .        .  .    Jt82 

32  Oeo.  m.  cap.  60  (The  Libet  Act,  1792,  known  aa  Mr.  Fox's 
Libel  Act).  An  Act  to  ramove  doubts  respecting  the  Func- 
tiooe  o(  Juriee  in  cases  of  Libel 58S 

60  Oeo.  in.  ft  1  Geo.  lY.  cap.  8.  An  Act  for  tixe  more  effectual 
Freventioa  and  Punishment  of  Blasphemous  and  Seditious 
Libels  [1819] 684 

3  ft  4  Vict.  cap.  9.    An  Act  to  give  summary  protection  to  persone 

employed  in  the  Publication  of  Parliamentary  Papers  [1840]    566 

6  ft  7  Vict.  cap.  96  (The  Libel  Aot,  1643,  known  as  Lord  Campbell's 
Libel  Aot).  An  Act  to  amend  \he  Law  leepecting  Defamatory 
Words  and  Libel 386 

8  ft  9  Vict,  cap.  75.  An  Aot  to  amend  the  Law  respecting  Defa- 
matory Worfa  and  Libel  [1845]     591 

18  ft  19  Vict.  cap.  41.  An  Aot  for  abolishing  the  jurisdiction  of  the 
Ecclesiastical  Courts  of  Euglsud  and  Wales  in  suite  for 
Defamation  [1855] 593 

20  &  21  Vict.  cap.  83.    An  Aot  for  preventing  the  sale  of  obsoeue 

books,  pictures,  prints,  and  odier  articles  [1857]    .        .        .    fi94 

32  ft  33  Vict  cap.  24.  An  Act  to  repeal  certain  enactments  relating 
to  newspapers,  pamphlets,  and  other  pubhcations,  and  to 
printers,  type-foundere,  and  reading-rooms  [1869]         .        .    o97 

44  ft  45  Vict  cap.  60.  An  Act  to  amend  the  Law  of  Newspaper 
Libel,  and  to  provide  lor  the  Registration  of  Newspaper  Pro- 
prietors [1881]         604 

51  ft  52  Vict.  cap.  64.    An  Act  to  amend  the  Law  of  Libel  [1888]  .    610 

52  ft  53  Tict.  cap.  18,     An  Aot  to  suppress  indecent  advertisements 

[1889]    . 613 

54  ft  55  Vict.  cap.  51.    An  Act  to  amend  the  Law  relating  to  the 

Slander  of  Women  [1891] 614 

58  ft  59  Vict.  oap.  40.    An  Act  to  amend  the  Corrupt  and  Dl^al 
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4  &  5  Wm.  &  Mart,  cap.  18. 
An  Act  to  prevent  malicious  InfoTmations  in  the  Court  o/ King's 
Bench,  .  .  .     [a.d.  1692.] 
'  Whebgas  divers  malicious  and  conteatiouB  Persons  hare 
more  of  late  than  in  Times  past  procured  to  be  exhibited  tind 
prosecuted,  Informations  in  their  Majesties'  Court  of  King'i 
Bench  at  Westminster,  against  Persons  in  all  the  Counties  of 
England,  for  Trespasses,  Batteries,  and  other  Miademeanoiirs, 
and  after  the  Parties  so  informed  against  have  appeared  to 
such  Informations,  and   pleaded  to  Issue,  the  Informers  do 
very  seldom   proceed   any   further,  whereby  the  Persons  so 
informed  against  are  put  to  great  Charges  in  their  Defence; 
and  although  at  the  Trials  of  such  Informations  Verdicts  ire 
given  for  them,  or  a  Noli  pi-osequi  he  entered  against  them, 
they  have  no  Remedy    for    obtaining  Costs    against  ench 
Informers  :....'     For  Remedy  whereof, — 
cietkofthe         ^^-  Be  it  enacted  by  the  King's  and  Queen's  most  Excellent 
Cro>rii  to        Majesties,  by  and  with  the  Advice  and  Consent  of  the  Lords 
InfannMian     Spiritual  and  Temporal,  and  the  Commons,  in  this  present 
ilbercm^-      Parliament  assembled,  and  by  the  Authority  of  the  same.  That 
tianed,  eicspt  from  and  after  the  first  Day  of  Easter  Term,  which  shall  be  in 
Court!  nor       ^^^  Yb&t  of  our  Lord  one  thousand  six  hundred  ninety  and 
umaProwM,   three,  the  Clerk  of  the  Crown  in  the  said  Court  of  King'i 
bu  gjTsn  £20  Bench  for  the  Time  being  shall  not,  without  express  Order  to 
ikc(igoii»nw    ^JQ  given  by  the  said  Court  in  open  Court,  exhibit,  receive,  or 
file  any  Information  for  any  of  the  Causes  aforesaid,  or  issae 
out  any  Process  thereupon,  before  he  shall  have  taken  or  shall 
have  delivered  to  him  a  Recognizance  from  the  Person  or 
Persons  procuring  such  Information  to  be  exhibited,  with  the 
Place  of  his,  her,  or  their  Abode,  Title,  or  Profession,  to  be 
entered,  to  the  Person  or  Persons  against  whom  such  Informa- 
tion or  Informations  is  or  are  to  be  exhibited,  in  the  Penalty 
of  twenty  Pounds,  that  he,  she,  or  they,  will  effectually  prose- 
cute such  Informations   or   Information,  and   abide  by  and 
i  such  Orders   as   the   said   Court  shall  direct,  whieh 
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Beoognizance  the  said  Clerk  of  the  Crown,   and   also  every 
Justice  of  the  Peace  of  any  CouDty,  City,  Franchise,  or  Town 
Corporate  (where  the  Cause  of  any  such  Information  shall 
arise)  are  hereby  empowered  to  take ;  after  the  taking  whereof 
by  the  said  Clerk  of  the  Crown,  or  the  Receipt  thereof  from 
any  Justice  of  the  Peace,  the  said  Clerk  of  the  Crown  shall 
make  an  Entry  thereof  upon  Record,  and  shall  file  a  Memo-  MemoraudDm 
randum  thereof  in  some  publick  Place  in  his  Office,  that  all  ^|^  ^'^■ 
Persons  may  resort  thereunto  without  Fee ;  and  in  case  any  >hdi  liai« 
Person  or  Persons  against  whom  any  Information  or  Informa-  n^J^^    °~ 
tions  for    the   Causes   aforesaid,  or  any    of   them,  shall  be  within  oDe 
exhibited,  shall  appear  thereunto,  and  plead  to  Issue,  and  that  i^  joined, 
the  Prosecutor  or  Prosecutors  of  such  Information  or  Informa-  **■ 
tions  shall  not,  at  his  and  their  own  proper  Costs  and  Charges, 
within  one  whole  Year  next  after  Issue  joined  therein,  procure 
the  same  to  be  tried  ;  or  if  upon  such  Trial  a  Verdict  pass  for 
the  Defendant  or  Defendants,  or  in  case  the  said  Informer  or 
Informers  procure  a  Noli  prosequi  to  be  entered ;  then  in  any 
of  the  said  Cases  the  said  Court  of  King's  Bench  is  hereby  Defsndant'a 
authorised  to  award  to  the  said  Defendant  and  Defendants,  q^  ^   ' 
his,  her,  or  their  Costs,  unless  the  Judge,  before  whom  such 
Information  shall  be  tried,  shall  at  the  Trial  of  such  Informa- 
tion, in  open  Court,  certify  upon  Eecord,  that  there  was  a 
reasonable  Cause  for  exhibiting  such  Information ;  and  in  case 
the  said  Informer  or  Informers  shall  not  within  three  Months 
next  after  the  said  Costs  taxed,  and  Demand  made  thereof, 
pay  to  the  said  Defendant  or  Defendants  the  said  Costs,  then 
the  said  Defendant  and  Defendants  shall  have  the  Benefit  of 
the  said  Recognizance,  to  compel  them  thereunto.     [^Sections 
III.,  IV.,  and  V.  relate  to  Outlawry,  and  are  repealed,  except  as 
to  Outlaufry  in  Criminal  Case»  {see  42  <£  43  I'tf.  cap.  59).] 

VI.  Provided,  That  nothing  in  this  Act  relating  to  Informa-  Tfaia  Act  only 
tions  shall  extend  or  be  construed  to  extend  to  any  other  infornttiani 
Informations,  than  such  as  are  or  shall  be  exhibited  in  the }?  ^^^J^"' 
Name  of  their  Majesties'  Coroner  or  Attorney  in  the  Court  of 

King's  Bench  for  the  Time  being  (commonly  called  ike  Master 
of  the  Crown  Offi.ce)  any  thing  in  the  said  Act  contained  to  the 
contrary  notwithstanding. 

VII.  And  be  it  further  enacted  by  the  Authority  aforesaid,  Defendiuiu 
That  upon  the  Demise  of  any  King  or  Queen  of  this  Realm,  ^^^)  not 
all  Pleas  to  Informations  in  the  said  Court  shall  stand  and  be  ^  p'"^  *^^ 
good  in  Law,  withont  calling  Defendants  to  plead  again  to  the  King's  Demise, 
same,  unless  the  Defendants  desire  so  to  do,  and  make  Request 

Digitizecoy  Google 


APPENDIX  :    STATUTES. 


to  the  said  Courts  for  that  Purpose  vithin  five  Uonths  next 
after  sach  Demise ;  an;  Law  or  Usage  to  the  contrary  notwith- 
standing. 


9  &  10  Wm.  III.  CAP. 


An  Act  for  the  more  effectual  suppressing  of  Blasphemy  and 
Profaneness.     [a.d,  1698.] 

WnBRBAS  many  persons  have  of  late  years  openly  avowed 
and  pablished  many  blasphemous  and  impiooa  opinions  con- 
trary to  the  doctrines  and  principles  of  the  Christian  religion, 
greatly  tending  to  the  dishonour  of  Almighty  God,  and  may 
prove  destructive  to  the  peace  and  welfare  of  this  Kingdom : 
Wherefore,  for  the  more  effectual  suppreaaing  of  the  said 
detestable  crimes,  be  it  enacted  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  the  Commons  in  this  pres^it 
Parliament  assembled,  and  by  the  authority  of  the  same, — 
Penoni  deaj-       1-  That  if  any  person  or  persons,  having  been  educated  in, 
u«  ^Cbm-  Qj.  ^j  ^jjy  (jjjQQ  having  made  profession  of  the  Christian  reUgion 
tobetnK,etc.,  within  this  realm,  shall  by  writing,  printing,  teaching,  or 
thei^''^^"   advised   speaking  [^deny  any  one  of  the  persons  in  the  Hobf 
abledtobald    Tnnit!/{a)  to  be  God,  or  skaU]  assert  or  maintain  there  are 
'     ^'     '  more  Gods  than  one,  or  shall  deny  the  Christian  religion  to 
be  true,  or  the  Holy  Scriptures  of  the  Old  and  New  Testament 
to  be  of  Divine  authority,  and  shall  upon  indictment  or  infor- 
mation in  any  of  His  Majesty's  courts  at  Weetminster,  or  at 
the  assizes,  be  thereof  lawfully  convicted  by  the  oath  of  two 
or  more  credible  witnesses,  sach  person  or  persons  for  the 
first  offence  shall  be  adjudged  incapable  and  disabled  in  law, 
to  all  intents  and  purposes  whatsoever,  to  have  or  enjoy  any 
office  or  offices,  employment  or  employments,  ecdesiastieal, 
civil,  or  military,  or  any  part  in  them,  or  any  profit  or 
advantage  appertaining  to  them,  or  any  of  them :  And  if  any 
person  or  persons  so  convicted  as  aforesaid  shall,  at  the  time 
of  his  or  their  conviction,  enjoy  or  possess  any  office,  place,  or 
employment,  such  office,  place,  or  employment  shall  be  void, 
Further  Diu-  and  is  hereby  declared  void :  And  if  sn<^  person  or  persms 
wcraiT'ume     sboXX  be  a  second  time  lawfully  convicted  as  aforesaid  of  all 

eoDTicted 

thereof.  (a)  By  53  Geo.  III.  cap.  160,  s.  2,  the  provisions   of  this  Act  aa  to  deojing 

the  persons  of  the  Hoi;  Trioity  are  repealed. 
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or  any  the  aforesaid  crime  or  crimes,  that  then  he  or  they 
Bhall  from  thenceforth  be  disabled  to  sue,  proeecute,  plead, 
or  ase  any  action  or  information  in  any  coui't  of  iaw  or  equity, 
or  to  be  guardian  of  any  child,  or  executor  or  adminis- 
trator of  any  person,  or  capable  of  any  legacy  or  deed  of  gift, 
or  to  bear  any  office,  civil  or  military,  or  benefice  ecclesiastical, 
for  ever  within  this  realm ;  and  shall  also  suffer  imprisonment 
for  the  space  of  three  years,  without  bail  or  mainprize,  from 
the  time  of  such  conviction. 

2.  Provided  always,  and  be  it  enacted  by  the  authority  ko  ProncatioD 
aforesaid,  that   no  person  shall  be  prosecuted  by  virtue  of  '"''?*'  '^'" 
this  Act  for  any  words  spoken,  unless  the  information  of  such  giren  ia  Four 
words  shall  be  given  upon  oath  before  one  or  more  justice  or  wS^i^ken, 
justices  of  the  peace  within  four  days  after  such  words  spoken,  etc. 

and  the  prosecution  of  such  offence  be  within  three  months 
after  such  information. 

3.  Provided  also,  and  be  it  enacted  by  the  authority  afore-  Penan  for  tho 
said  that  any  person  or  persons  convicted  of  all  or  any  of  the  {,' 


aforesaid  crime  or  crimes  in  manner  aforesaid,  shaU  for  the  first  ^  ^^J^'^TJ^ 
offence  (upon  his,  her,  or  their  acknowledgment  and  renuncia-  after  CodtIc- 
tion  of  such  offence  or  erroneous  opiuioas,  in  the  same  court  Jj^^,^^'*' 
where  such  person  or  persons  was  or  were  convicted,  as  afore-  from  Penaitj, 
said,  within  the  space  of  four  months  after  his,  ber,  or  their  °  ' 
conviction)  be  discharged  from  all  penalties  and  disabilities 
incorred  by  such  conviction ;  anything  in  this  Act  contained 
to  the  contrary  thereof  in  anywise  notwithstanding. 


82  Geo.  III.  cap.  60. 

The  Libel  Act,  1792  (known  as  Mr.  Fox's  Libel  Act). 

An  Act  to  remove  Douhts  respecting  the  Functions  of  Juries 
in  Cases  of  Libel,     [a.h.  1792.] 

Whbbbab  doubts  have  arisen  whether,  on  the  trial  of  an  Pmrnble. 
indictment  or  information  for  the  making  or  publishing  any 
libel,  where  an  issue  or  issues  are  joined  between  the  King 
and  the  defendant  or  defendants,  on  the  plea  of  not  guilty 
pleaded,  it  be  competent  to  the  jury  impanelled  to  try  the 
same  to  give  their  verdict  upon  the  whole  matter  in  issue :  Be 
it  therefore  declared  and  enacted  by  the  King's  most  excellent 
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MajeBty,  by  and  with  the  advice  and  consent  of  the  Lords 
apiritaal  and  temporal,  sod  GommoDB,  in  this  present  Parlia- 
ment asBembled,  and  by  the  authority  of  the  same,  that,  on 
every  such  trial,  the  jury  sworn  to  try  the  issue  may  give  a 
general  verdict  of  guilty  or  not  guilty  upon  the  whole  matter 
put  in  issue  upon  such  indictment  or  information,  and  shall 
not  be  required  or  directed  by  the  court  or  judge  before  whom 
such  indictment  or  information  shall  be  tried  to  find  the 
defendant  or  defendants  gailty,  merely  on  the  proof  of  the 
publication  by  such  defendant  or  defendants  of  the  paper 
charged  to  be  a  libel,  and  of  the  sense  ascribed  to  the  same  in 
such  indictment  or  information. 

2.  Provided  always,  that,  on  every  such  trial,  the  court  or 
judge  before  whom  such  indictment  or  information  shall  be 
tried,  shall,  according  to  their  or  his  discretion,  give  their  or 
his  opinion  and  directions  to  the  jury  on  the  matter  in  issue 
between  the  King  and  the  defendant  or  defendants,  in  like 
manner  as  in  other  criminal  cases. 

3.  Provided  also,  that  nothing  herein  contained  shall  eitend, 
or  be  construed  to  extend,  to  prevent  the  jury  from  finding  a 
special  verdict  in  their  discretion,  as  in  other  criminal  cases. 

i.  Provided  also,  that  in  case  the  jury  shall  find  the 
defendant  or  defendants  guilty,  it  shall  and  may  be  lawful  for 
the  said  defendant  or  defendants  to  move  in  arrest  of  judgment, 
on  such  ground  and  in  such  manner  as  by  law  he  or  they 
might  have  done  before  the  passing  of  this  Act,  anything  herein 
contained  to  the  contrary  notwithstanding. 


60  Geo.  HI.  &  1  Geo.  IV.  cap.  8. 

An  Act  for  the  more  effectual  Prevention  and  PimiiUment  of 
Blaspbemoug  and  Seditioiu  lAbeU.     [30th  December,  1819.} 


is  expedient  to  make  more  effectual  provision 
for  the  punishment  of  blasphemous  and  seditious  libels ;  be  it 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  from  and  after  the  passmg  of  this 
Act,  in  every  case  in  which  any  verdict  or  judgment  by  default 
shall  be  had  against  any  person  for  composing,  printing,  or 
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pnbliBhiTig  any  blssphemons  libel,  or  any  seditious  libel,  tend- 
ing to  bring  into  hatred  or  contempt  the  person  of  Hie  Majesty, 
his  heirs  or  Buccessors,  or  the  Begent,  or  the  GovemmeDt  and 
Constitution  of  the  United  Kingdom  aB  by  law  eBtablished,  or 
either  House  of  Parliament,  or  to  excite  Hie  Majesty's  subjects 
to  attempt  the  alteration  of  any  matter  in  Ghnrch  or  State  ae 
by  law  established,  otherwise  than  by  lawful  means,  it  shall  be 
lawful  for  the  judge  or  the  court  before  whom  or  in  which  such  Conn  to  make 
verdict  shall  have  been  given,  or  the  court  in  which  such  3,1,^ "V  * 
judgment  by  default  shall  be  had,  to  make  an  order  for  the  j?^?". "'  *^' 
seizure  and  carrying  away  and  detaining  in  safe  custody,  in  Ptesewioa  of 
Buch  manner  as  shall  be  directed  in  such  order,  all  copies  of  ™in^h™ 
the  libel  which  shall  be  in  the  possession  of  the  person  against  Verdicts  shall 
whom  such  yerdict  or  judgment  shall  have  been  had,  or  in  the  ^^^'  ^.^ " 
possesion  of  arty  other  person  named  in  the  order  for  his  use ; 
evidence  upon  oath  having  been  previously  given  to  the  satis- 
faction of  snch  court  or  judge,  that  a  copy  or  copies  of  the  said 
libel  is  or  are  in  the  possession  of  such  other  person  for  the 
use  of  the  person  against  whom  such  verdict  or  j  udgment  shall 
have  been  had  as  aforesaid ;  and  in  every  such  case  it  shall  be 
lawful  for  any  justice  of  the  peace,  or  for  any  constable  or 
other  peace  ofGcer  acting  under  any  such  order,  or  for  any 
person  or  persons  acting  with  or  in  aid  of  any  such  justice  of 
the  peace,  constable,  or  other  peace  officer,  to  search  for  any 
copies  of  such  libel  in  any  bouse,  building,  or  other  place 
whatsoever  belonging  to  the  person  against  whom  any  such 
verdict  or  judgment  shall  have  been  had,  or  to  any  other 
person  so  named,  in  whose  possession  any  copies  of  any  such 
libel,  belonging  to  the  person  against  whom  any  such  verdict 
or  judgment  shall  have  been  had,  shall  be ;  and  in  case  admis- 
sion shall  be  refused  or  not  obtained  within  a  reasonable  time 
after  it  shall  have  been  first  demanded,  to  enter  by  force  by 
day  into  any  such  house,  building,  or  place  whatsoever,  and  to 
carry  away  all  copies  of  the  libel  there  found,  and  to  detain 
the  same  in  safe  custody  until  the  same  shall  be  restored  under 
the  provisions  of  this  Act,  or  disposed  of  according  to  any 
further  order  made  in  relation  thereto. 

2.  And  be  it  further  enacted,  that  if  in  any  such  case  as  Copiea  or 
aforesaid,  judgment  shall  be  arrested,  or,  if,  after  judgment  t^be'^awred 
shall  have  been  entered,  the  same  shall  be  reversed  upon  any  ''^  Judgmeot 
writ  of  error,  all  copies  so  seized  shall  be  forthwith  returned  otherwiM  to  ba 
to  the  person  or  persons  from  whom  the  same  shall  bave  been  ^*''^*t.'**iISi 
so  taken  as  aforesaid,  free  of  all  charge  and  expense,  and  direct. 
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without  the  p&yment  of  any  fees  whatever :  and  in  every  case  in 
which  final  jndgment  shall  be  entered  apon  the  verdict  so 
found  againet  the  person  or  persons  charged  with  having 
composed,  printed,  or  published  sacb  lihel,  then  alt  copies  bo 
seized  shall  be  disposed  of  as  the  court  in  which  such  judgment 
shall  be  given  shall  order  and  direct. 

[Section  8  contains  similar  provisions  as  to  the  seizure  of 
libels  in  Scotland.] 

[Sectioita  4,  5,  and  6,  were  repealed  by  11  Geo.  IV.  and 
1  Wm.  ir.  e.  73,  s.  1.] 
CcrUflcate  t«  7,  And  be  it  further  enacted,  that  the  clerk  of  assize,  clerk 
CoDvietion  of  of  the  peace,  or  other  clerk  or  officer  of  the  coort  having  the 
foimai  LibeL  gogtody  of  the  records  where  any  offender  shall  have  been 
convicted  of  having  composed,  printed,  or  published  any 
blasphemous  or  seditious  libel,  shall,  upon  request  of  the 
prosecutor  on  His  Majesty's  behalf,  make  out  and  give  a 
certificate  in  writing,  signed  by  him,  containing  the  effect  and 
substance  only  (omitting  the  formal  part)  of  every  indicbnent 
and  conviction  of  such  offender,  to  the  justices  of  assize,  oyer 
and  terminer,  great  sessions,  or  gaol  delivery  where  such 
offender  or  offenders  shall  be  indicted  for  any  second  ofiTence 
of  composing,  printing,  or  publishing  any  blasphemoas  or 
seditious  libel,  for  which  certificate  six  shillings  and  eight- 
pence  and  no  more  shall  be  paid,  and  which  certificate  shall 
be  sufficient  proof  of  the  conviction  of  such  offender. 

[^Sections  8  and  9  of  this  statute  are  repealed  by  the  56  d  57 
Vict.  c.  61.  a.  2.] 


8  &  4  Vict.  cap.  9. 


An  Act  to  give  Summary  Protection  to  Pertons  employed  in  the 
Publication  of  Parliamentary  Papers.      [I4th  April,  1840.] 

Whereas  it  is  essential  to  the  due  and  effectual  exercise  and 
discbarge  of  the  functions  and  duties  of  Parliament,  and  to 
the  promotion  of  wise  legislation,  that  no  obstructions  or 
impediments  should  exist  to  the  publication  of  such  of  the 
reports,  papers,  votes,  or  proceedings  of  either  House  of 
Parliament  as  such  House  of  Parliament  may  deem  fit  <» 
necessary  to  be  published  :  And  whereas  obstmctionB  or 
impediments  to  such  pablicatioD  have  arisen,  and  hereafter 
may  arise,  by  means  of  civil  or  criminal  proceedings  being 
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taken    against   persouB   employed   by  or  scting  nnder  the 
authority  of  the  Houses  of  Parliament,  or  one  of  them,  in 
the  publication  of  such  reports,  papers,  votes,  or  proceedings ; 
by  reason  and  for  remedy  whereof  it  is  expedient  that  more 
speedy  protection  should  be  afforded  to  all  persons  acting 
Qoder  the  authority  aforesaid,  and  that  all  such  civil  or 
criminal  proceedings  should  be  summarily  put  an  end  to  and 
determined  in  manner  hereinafter  mentioned :  Be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  that  it  shall  and  may  be  lawful  for  PwceedingB, 
any  person  or  persons  who  now  is  or  are,  or  hereafter  shall  ciri!,"'^Lit 
be,  a  defendant  or  defendants  in  any  civil  or  criminal  pro-  Pe™"*  for 
,.  ,  .    1    ■  .      PabliottioQ  of 

ceedmg  commenced  or  prosecuted  in  any  manner  soever,  for  papen  prioted 
or  on  account  or  in  respect  of  the  publication  of  any  such  ^  ^J'^*'' "' 
report,  paper,  votes,  or  proceedings  by  such  person  or  persons,  be  stored  apon 
or  by  his,  her,  or  their  servant  or  servants,  by  or  under  the  QgrtlfiSi*  that 
authority  of  either  House  of  Parliament,  to  bring  before  the «;":'"  .^'ubiica- 
CQurt  in  which  such  proceeding  shall  have  been  or  shall  be  o'^e^of  eithu 
80  commenced  or  prosecuted,  or  before  any  judge  of  the  same  ^°"?*  "^ 
(if  one  of  the  superior  courts  at  Westminster),  first  giving 
twenty-four  hours'  notice  of  bis  intention  so  to  do  to  the 
prosecutor  or  plaintiff  in  such  proceeding,  a  certificate  under 
the  hand  of  the  Lord  High  Chancellor  of  Great  Britain,  or 
the  Lord  Keeper  of  the  Great  Seal,  or  of  the  Speaker  of  the 
House  of  Lords,  for  the  time  being,  or  of  the  Clerk  of  the 
Parliaments,  or  of  the  Speaker  of  the  House  of  Commons,  or 
of  the  Clerk  of  the  same  House,  stating  that  the  report,  paper, 
votes,  or  proceedings,  as  the  case  may  be,  in  respect  whereof 
such  civil  or  criminal  proceeding  shall  have  been  commenced 
or  prosecuted,  was  published  by  such  person  or  persons,  or 
by  his,  her,  or  their  servant  or  servants,  by  order  or  under 
the   authority  of  the  House  of  Lords  or  of  the  House  ot 
Commons,  as  the  case  may  be,  together  with  an  affidavit 
verifying  such  certificate ;  and  such  court  or  judge  shall  there- 
upon immediately  stay  such  civil  or  criminal  proceeding,  and 
the  same  and  every  writ  or  process  issued  therein,  shall  be, 
and  shall  be  deemed  and  taken  to  be,  finally  put  an  end  to, 
determined,  and  superseded  by  virtue  of  this  Act. 

2.  And  be  it  enacted,  that,  in  case  of  any  civil  or  criminal  Proeoedings  to 
proceeding  hereafter  to  be  commenced  or  prosecuted  for  or  on  commeamd  in" 
account  or  in  respect  of  the  publication  of  any  copy  of  such  ™"p«to*« 
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Capj  of  kn 
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knj  BitnKt, 

be  ihovD  that 
uich  wM  bond 
tide  Duide. 


Act  not  to 
sReot  tbe 
PnTilsges  of 
Parliament. 


report,  paper,  voteB,  or  proceedings,  it  shall  be  lawful  for  the 
defendant  or  defendants,  at  any  stage  of  the  proceedings,  to 
lay  before  the  court  or  judge  aneh  report,  paper,  votes  or  pro- 
ceedings, and  such  copy,  with  an  affidavit  verifying  such 
report,  paper,  Totee,  or  proceedings,  and  tbe  correctness  of 
such  copy,  and  tbe  court  or  judge  shall  immediately  stay  such 
civil  or  criminal  proceeding,  and  the  same,  and  every  writ  or 
process  issued  therein,  shall  be,  and  shall  be  deemed  and  taken 
to  be,  finally  put  an  end  to,  determined,  and  superseded  by 
virtue  of  this  Act. 

3.  And  be  it  enacted,  that  it  shall  be  lawful  in  any  eivil  or 
criminal  proceeding  to  be  commenced  or  prosecuted  for  print- 
ing any  extract  from  or  abstract  of  such  report,  paper,  votes, 
or  proceedings,  to  give  in  evidence  under  the  general  issue 
such  report,  paper,  votes,  or  proceedings,  and  to  show  that 
such  extract  or  abstract  was  published  bond  fide  and  without 
malice;  and  if  such  shall  be  the  opinion  of  the  jury,  a  verdict 
of  not  guilty  shall  be  entered  for  the  defendant  or  defendants. 

4.  Provided  always,  and  it  is  hereby  expressly  declared  and 
enacted,  that  nothing  herein  contained  shall  be  deemed  or 
taken,  or  held  or  construed,  directly  or  indirectly,  by  implica- 
tion or  otherwise,  to  affect  the  privileges  of  Parliament  in  any 
manner  whatsoever. 


Offer  of  an 

Apatogy 
admiaaible  ii 
BTidence  in 
mitigation  o 
Damagoi. 


6  &  7  Vict.  cap.  96. 

The  Libel  Act,  1843  (known  as  Lord  Campbell's  Libel  Act). 

An  Act  to  amend  the  Law  respecting  Defamatoj'y  Wordi  and 
Libel.     [24th  August,  1843.] 

Foe  the  better  protection  of  private  character,  and  for  more 
effectually  securing  the  liberty  of  the  Press,  and  for  better 
preventing  abuses  in  exercising  the  said  liberty:  Be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  tbe  advice 
and  consent  of  tbe  Lords  spiritual  and  temporal,  and  Communs, 
in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  that  in  any  action  for  defamation  it  shall  be  lavfu) 
for  the  defendant  (after  notice  in  writing  of  his  intention  so  to 
do,  duly  given  to  the  plaintiff  at  the  time  of  filing  or  delivering 
the  plea  in  such  action),  to  give  in  evidence,  in  mitigation  of 
damages,  that  he  made  or  offered  an  apology  to  the  plaintiff 
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for  Buch  defamation  before  the  commencement  of  the  action, 
or  as  soon  afterwards  as  be  had  an  opportunity  of  doing  eo, 
in  case  the  action  shall  have  been  commenced  before  there 
was  an  opportunity  of  making  or  offering  auch  apology. 

2.  And  be  it  enacted,  that  in  an  action  for  a  libel  contained  in  ^x  Action 
in  any  public  newspaper  or  other  periodical  publication,  it  s^Mpn^r  for 
shall  be  competent  to  the  defendant  to  plead  that  such  libel  ^",'"'<  ,*'" 

,    .  ,  ,  .Till-         Defendant  rosy 

was  ineerted  in  such  newspaper  or  other  penodical  publica-  piead  that  it 
tion  without  actual  malice,  and  without  gross  negligence,  and  ^|,on"i&Jico 
that  before  the  commencement  of  the  action,  or  at  the  earliest  >nd  withoui 
opportunity  afterwards,  he  inserted  in  such  newspaper  or  other    **  " 
periodical  publication  a  full  apology  for  the  said  libel,  or,  if 
the  newspaper  or  periodical  publication  in  which  the  said  libel 
appeared  should  be  ordinarily  published  at  intervals  exceed- 
ing one  week,  had  offered  to  publish  the  said  apology  in  any 
newspaper  or  periodical  publication  to  be  selected  by  the 

plaintiff  in  such  action (b) ;  and  that  to  such 

plea  to  such  action  it  shall  be  competent  to  the  plaintiff  to 
reply  generally,  denying  the  whole  of  such  plea. 

8.  And  be  it  enacted,  that  if  any  person  shall  publish,  or  Pubiubing  or 
threaten  to  publish,  any  libel  upon  any  other  person,  or  shall  LwiihttLiwi 
directly  or  indirectly  threaten  to  print  or  publish,  or  shall  or  ptopoeiog  to 
directly  or  indirectly  propose  to  abstain  from  printing  or  pub-  pabiiihin'i^'" 
lishing,  or  shall  directly  or  indirectly  offer  to  prevent  the  »"yt''''«.  »'* 
printing  or  publishing  of  any  matter  or  thing  touching  any  extort  uonns, 
other  person  with  intent  to  extort  any  money  or  security  for  i°""^nmeni 
money,  or  any  valuable  thing  from  such  or  any  other  person,  and  Hnrd 
or  with  intent  to  induce  any  person  to  confer  or  procure  for       "'' 
any  person  any  appointment  or  office  of  profit  or  trust,  every 
such  ofifender,  on  being  convicted  thereof,  shall  be  liable  to 
be  imprisoned,  with  or  without  hard  labour,  in  the  common 
gaol  or  house   oE   correction,  for  any   term  not  exceeding 
three  years :  Provided  always,  that  nothing  herein  contained 
shall  in  any  manner  alter  or  affect  any  law  now  in  force  in 
respect  of  the  sending  or  delivery  of  threatening  letters  or 
writings. 

4.  And  be  it  enacted,  that  if  any  person  shall  maliciously  ftiee  Defama- 
publish  any  defamatory  libel  knowing  the  same  to  be  false,  punish'sbte  by 
every  auch  person,  being  convicted  thereof,  shall  be  liable  to  imp'i^nment 


(i)  The  words  here  omitted,  wbich  related  to  tbe  paTment  of  moDev  into 
Court,  have  been  repealed  by  the  Civil  Procedure  Acts  Repeal  Act.  187S 
(42  a  43  Vict.  c.  69,  Scbed.  Part  II.),  and  hj  the  Statute  Law  BcTi«ion  and 
Civil  Procedure  Act,  1883  (46  &  47  Vict.  c.  49),  a.  4. 
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be  imprisoned  in  the  common  gaol  or  hoase  of  correction  for 
any  term  not  exceeding  two  years,  and  to  pay  Bucb  fine  as  the 
coort  shall  award. 

5.  And  be  it  enacted,  that  if  any  person  shall  maliciously 
publish  any  defamatory  libel,  every  sach  person,  being  con- 
victed thereof,  shall  be  liable  to  fine  or  imprisonment,  or  both, 
ss  the  coort  may  award,  such  imprisonment  not  to  exceed  the 
term  of  one  year. 

6.  And  be  it  enacted,  that  on  the  trial  of  any  indictment  or 
information  for  a  defamatory  libel,  the  defendant  having 
pleaded  such  plea  as  hereinafter  mentioned,  the  truth  of  the 
matters  charged  may  be  inquired  into,  but  shall  not  amoont 
to  a  defence,  unless  it  was  for  the  pnblic  benefit  that  the  said 
matters  charged  should  be  published ;  and  that  to  entitle  the 
defendant  to  give  evidence  of  the  truth  ot  such  matters  charged 
as  a  defence  to  such  indictment  or  information,  it  shall  be 
necessary  for  the  defendant,  in  pleading  to  the  said  indict- 
ment or  information,  to  allege  the  truth  of  the  said  matters 
charged  ia  the  manner  now  required  in  pleading  a  justification 
to  an  action  for  defamation,  and  farther  to  allege  that  it  was 
for  the  public  benefit  that  the  said  matters  charged  should  be 
pubUshed,  and  the  particular  fact  or  facts  by  reason  whereof 
it  was  for  the  public  benefit  that  the  said  matters  chai^ 
should  be  pubhshed,  to  which  jilea  the  prosecutor  shall  be  at 
liberty  to  reply  generally,  denying  the  whole  thereof ;  and  that 
if  after  such  plea  the  defendant  shall  be  convicted  on  such 
indictment  or  information,  it  shall  be  competent  to  the  court, 
in  pronouncing  sentence,  to  consider  whether  the  guilt  of  the 
defendant  is  aggravated  or  mitigated  by  the  said  plea,  and  by 
the  evidence  giveu  to  prove  or  to  disprove  the  same:  Provided 
always,  that  the  truth  of  the  matters  charged  in  the  alleged 
libel  complained  of  by  such  indictment  or  information,  sliall 
in  no  case  be  inqnired  into  without  such  plea  or  justification ; 
Provided  also,  that,  in  addition  to  such  plea,  it  shall  be 
competent  to  the  defendant  to  plead  a  plea  of  not  guilty; 
Provided  also,  that  nothing  in  this  Act  contained  shall  take 
away  or  prejudice  any  defence  under  the  plea  of  not  guilty, 
which  it  is  now  competent  to  the  defendant  to  make  under  such 
plea  to  any  action  or  indictment,  or  information  for  defamatory 
words  or  libel. 

7.  And  be  it  enacted,  that  whensoever,  upon  the  trial  of 
any  indictment  or  information  for  the  publication  of  a  libel, 
under  the  plea  of  not  guilty,  evidence  shall  have  been  given 
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wbieb  shall  establish  a  presampttTe  case  of  poblicatioD  agaiost 
the  defendant  by  the  act  of  any  other  person  by  bis  authority, 
it  shall  be  competent  to  such  defendant  to  prove  that  such  pnb- 
lication  was  made  vithont  his  authority,  consent,  or  Imowledge, 
and  that  the  said  pnbhcation  did  not  arise  from  want  of  due 
care  or  caution  on  his  part. 

8.  And  be  it  enacted,  that  in  the  case  of  any  indictment  or  On  PcMecatian 
information  by  a  private  prosecutor  for  the  publication  of  any  i^^Defea- 
defamatory  libel,  if  judgment  shall  be  given  for  the  defendant,  ^^^  entitled 
he  ahall  be  entitled  to  recover  from  the  prosecutor  the  costs  Aoqaitui. 
sustained  by  the  said  defendant  by  reason  of  such  indictment 

or  information;  and  that  upon  a  special  plea  of  justification  to 
such  indictment  or  information,  if  the  issue  be  found  for  the 
prosecutor,  he  shall  be  entitled  to  recover  from  the  defendant 
tbe  costs  sustained  by  the  prosecutor  by  reason  of  such  plea, 
such  costs  so  to  be  recovered  by  the  defendant  or  prosecutor 
respectively  to  be  taxed  by  the  proper  officer  of  the  court  before 
which  the  said  indictment  or  information  is  tried. 

9.  And  be  it  enacted,  that  wherever  throughout  this  Act,  in  interpreution 
describing  tbe  plaintiff  or  tbe  defendant,  or  the  party  affected  " 

or  intended  to  be  affected  by  tbe  offence,  words  are  used 
importing  the  singular  number  or  the  masculine  gender  only, 
yet  they  shall  be  understood  to  include  several  peraons  as  well 
as  one  person,  and  females  as  well  as  males,  unless  when  the 
nature  of  the  provision  or  the  context  of  the  Act  shall  exclude 
such  construction. 

10.  And  be  it  enacted,  that  this  Act  shall  take  effect  from  Cammwce- 
tbe  first  day  of  November  next ;  and  that  nothing  in  this  Act  Bxtonrot  Aot. 
contained  shall  extend  to  Scotland. 


8  &  9  Vict.  C4P.  75. 


An  Act  to  Amend  an  Act  passed  in  tlie  Session  of  Parliament 
held  in  the  Sixth  and  Seventh  Years  of  the  Reign  of  her 
present  Majesty,  intituled  "An  Act  to  amend  the  Law 
respecting  defamatory  Words  and  LibeV  [81st  July, 
1845.] 

Wheebas  by  an  Act  passed  io  the  sesaion  of  Parliament  held  a  &  7  Vict, 
in  the  sixth  and  seventh  years  of  the  reign  of  her  present  *■  **' 
Majesty,  intituled   "  An  Act  to  amend  the  Law  respecting 
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defamatory  Words  and  Libel,"  it  is,  amongst  other  things, 
enacted  and  provided,  that  the  defendant  in  an  action  for  libel 
contained  in  any  public  newspaper  or  other  periodical  poblica- 
tion,  may  plead  certain  matters  therein  mentioned,  and  may, 
upon  filing  such  plea,  he  at  liberty  to  pay  into  court  a  Bnm  of 
money  by  way  of  amends  for  the  injury  sustained  by  the  publi- 
cation of  such  libel ;  and  it  is  thereby  farther  enacted,  ibat 
such  payment  into  court  shall  be  of  the  same  effect,  and  be 
available  in  the  same  manner,  and  to  the  same  extent,  and  be 
subject  to  the  same  rules  and  regulations  as  to  payment  of 
costs  and  the  form  of  pleading,  except  so  far  as  regards  the 
pleading  of  the  additional  facts  therein  before  required  to  be 
pleaded  by  such  defendant,  as  if  actions  for  libel  had  not  been 
excepted  from  the  personal  actions  in  'which  it  is  lawful  to  pay 
money  into  court,  under  an  Act  passed  in  the  session  of  Par- 
liament held  in  the  fourth  year  of  his  late  Majesty,  intitnled 
3ft4Wm. IV.  "An  Act  for  the  farther  Amendment  of  the  Law,  and  the 
better  Advancement  of  Justice  :  "  And  whereas  the  said  Act 
of  the  fourth  year  of  the  reign  of  his  late  Majesty  relates  only 
to  proceedings  in  the  superior  courts  in  England,  but  by  an 
Act  passed  in  the  session  of  Parliament  held  in  the  third  and 
fourth  years  of  the  reign  of  her  present  Majesty,  intituled  "An 
3  &  1  Tict.  Act  for  abolishing  Arrest  on  Mesne  Process  in  Civil  actions, 
'^'  except  in  Certain  Cases,  for  extending  the  Remedies  of  Credi- 

tors against  the  Property  of  Debtors,  and  for  the  further 
advancement  of  Justice,  in  Ireland,"  a  like  provision  is  made 
tor  payment  of  money  into  court  in  all  personal  aclions  pending 
in  any  of  the  superior  courts  in  Ireland,  as  is  contained  in  the 
said  Act  of  the  fourth  year  of  the  reign  of  his  late  Majesty  in 
regard  to  actions  pending  in  the  superior  courts  in  England 
with  a  like  exception  of  actions  for  libel ;  and  it  is  expedient 
to  prevent  any  doubts  as  to  the  application  of  the  said  recited 
Act  of  the  sixth  and  seventh  years  of  the  reign  of  her  present 
Majesty  to  actions  pending  in  the  superior  Courts  of  Ireland, 
which  may  be  created  by  reason  of  the  omission  of  a  reference 
in  the  last-mentioned  Act  to  the  said  Act  of  the  third  and 
fonrth  years  of  the  reign  of  her  present  Majesty :  Be  it  there- 
fore enacted  and  declared  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Farlia- 
^lo^bv  ment  assembled,  and  by  the  authority  of  the  same,  that  when 
8  44  Wm.  IV.  in  any  action  pending  in  the  superior  courts  in  Ireland  for  a 
Moiiej  idto*'*'^  ^il^l   contained  in  any  public  newspaper  or  other  periodica 
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pnblication,  the  defendant  shall  plead  the  matters  allowed  to  Court,  »noi> 
be  pleaded  by  the  said  Arst-mentioned  Act,  and  shall,  on  filing  of  ums  effect 
aach  plea,  pay  money  into  coort  as  provided  by  such  Act,  sneh  " '^  ^jK^ 
payment  into  court  shall  be  of  the  same  effect,  and  he  available 
in  the  same  manner,  and  to  the  same  extent,  and  be  subject  to 
the  same  rales  and  regulations  now  in  force,  or  hereafter  to  be 
made,  as  to  payment  of  costs  and  the  form  of  pleading,  except 
BO  far  as  regards  the  pleading  of  the  additional  facts  so  required 
to  be  pleaded  by  such  defendant,  as  if  actions  for  libel  had  not 
been  excepted  from  the  personal  actions  in  which  it  is  lawful 
to  pay  money  into  court  under  the  said  recited  Act  of  the  third 
and  fourth  years  of  the  reign  of  Her  present  Majesty. 

2.  And  be  it  declared  and  enacted,  that  it  shall  not  be  com-  DefemUnt  not 

potent  to  any  defendant  in  such  action,  whether  in  England  or  pioa^thoat 

in  Ireland,  to  file  any  such  plea,  without  at  the  same  time  paying  Money 

1-  A.     i  -i  _xL  I  3    intoCourtbj 

making  a  payment  of  money  into  court  by  way  of  amends  v^j  of 

(c),  but  every  such  plea  so  filed  without  payment  of  *«'•'"••• 

money  into  court  shall  be  deemed  a  nullity,  and  may  be 
treated  as  such  by  the  plaintiff  in  the  action. 


18  &  19  Vict.  cap.  41. 


An  Act  for  Abolishing  the  Jurisdiction  of  the  Eccleiiaatical 
Courts  of  England  and  Wales  in  Suits  for  Defamation. 
[26th  June,  1855.] 

Wberbas  the  jurisdiction  of  the  ecclesiastical  courts  in  suits 
for  defamation  has  ceased  to  be  the  means  of  enforcing  the 
spiritual  discipline  of  the  Chnrch,  and  has  become  grievous 
and  oppressive  to  the  subjects  of  this  realm :  Be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : — 

1.  From  and  after  the  passing  of  this  Act  it  shall  not  be  Jurisdiction  o 
lawful  for  any  ecclesiastical  court  in  England  or  Wales  to  ^°|^|^'^ 
entertain  or  adjudicate  upon  any  suit  for  or  cause  of  de-  Gaii>&p<3,  &&, 
tarnation,  any  statute,  taw,  canon,  custom,  or  usage  to  the  D^faf^on 
contrary  notwithstanding.  aboliabed. 

(e)  See  note  (i),  ntin-a,  p.  689. 
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c^^  t  ^'  ^^  ^^^  ''*®®  °^  every  person  committed  to  gaol  before  the 

DefunktioD      posBUig   of   this  Act   Under  any  writ  de  contumaee  capiendo, 

It^^^^ti-  issaed  in  consequence  of  any  proeeedinga  before  any  ecciesiaa- 

mi  Courts  to    tical  court,  in  any  cause  or  suit  for  defamation  of  character, 

but  B^^h*^'  the  judge  of  the  ecclesiastical  court  before  whom  such  pro- 

hlT^I-r* *ti  *«6'i'°g8  ^hall  have  been  had  shall  make  an  order  upon  the 

Cmu  axe  paid,  officer  in  wbose  custody  such  person  is  for  discharging  such 

person  out  of  custody,  and  such  officer  shall,  on  the  receipt  of 

such  order,  forthwith  discharge  such  person  ;  and  it  shall  not 

be  necessary  for  such  person  to  take  any  oath  of  future 

obedience  to  his  or  her  ordinary :  Provided  always,  that  Buch 

order  shall  not  be  made  unless  the  costs  lawfully  incurred  in 

any  such  suit  shall  have  been  previously  paid  into  the  registry 

of  such  ecclesiastical  court,  or  unless  the  person  against  whom 

such  costs  shall  have  been  decreed  shall  have  already  soSered 

imprisonment  for  one  month  in  consequence  of  non-payment 

thereof. 

[Similar  provisions  tor  abolishing  the  jurisdiction  of  the 
ecclesiastical  courts  in  Ireland  are  contained  in  the  23  &  24 
Vict.  cap.  32.] 


)  &  21  Vict.  cap. 


An  Act/or  mare  effectually  Preventing  the  Sale  ofObgcene  Baokt, 
Pictures,  Prints,  and  other  Articles.     [25th  August,  1867.] 

Where&s  it  is  eipedient  to  give  additional  powers  for  the 
suppression  of  the  trade  in  obscene  books,  prints,  drawings, 
and  other  obscene  articles :  Be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : — 

1.  It  shall  be  lawful  for  any  metropolitan  police  magistrate 
B^KhT""  or  other  stipendiary  magistrate,  or  for  any  two  justices  of  the 
'^^^^  peace,  upon  complaint  made  before  him  or  them  apon  oath 
that  the  complainant  has  reason  to  believe,  and  does  believe, 
that  any  obscene  books,  papers,  writings,  prints,  pictures, 
drawings,  or  other  representations  are  kept  in  any  house,  shop, 
room,  or  other  place  within  the  limits  of  the  jurisdiction  of 
any  such  magistrate  or  justices,  for  the  purpose  of  sale  or 
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distribution,  exhibition  for  purposes  of  gain,  lending  upon  hire, 
or  being  otherwise  published  for  purposes  of  gain,  which  com- 
plainant shall  also  state  upon  oath  that  one  or  more  articles  of 
the  like  character  have  been  sold,  distributed,  exhibited,  lent, 
or  otherwise  published  as  aforesaid,  at  or  in  connection  with 
such  place,  so  as  to  satisfy  such  magistrate  or  justices  that  the 
belief  of  the  said  complainant  is  well  founded,  and  upon  snob 
magistrate  or  justices  being  also  satisfied  that  any  of  such 
articles  so  kept  for  any  of  the  purposes  aforesaid  are  of  sach  a 
character  and  description  that  the  publication  of  them  would 
be  a  misdemeanour,  and  proper  to  be  prosecuted  as  such,  to 
give  authority  by  special  warrant  to  any  constable  or  pohoe 
officer  into  such  house,  shop,  room,  or  other  place,  with  such 
assistance  as  may  be  necessary,  to  enter  in  the  daytime,  and, 
if  necessary,  to  use  force,  by  breaking  open  doors  or  otherwise, 
and  to  search  for  and  seize  all  such  books,  papers,  writings, 
prints,  pictures,  drawings,  or  other  representations  as  aforesaid 
found  in  such  house,  shop,  room,  or  other  place,  and  to  carry 
all  the  articles  so  seized  before  the  magistrate  or  justices 
issuing  the  said  warrant,  or  some  other  magistrate  or  justices 
exercising  the  same  jurisdiction;  and  such  magistrate  or 
justices  shall  thereupon  issue  a  summons  calling  upon  the 
occupier  of  the  house  or  other  place  which  may  have  been  so 
entered  by  virtue  of  the  said  warrant  to  appear  within  seven 
days  before  such  police  stipendiary  magistrate  or  any  two 
justices  in  petty  sessions  for  the  district,  to  show  cause  why 
the  articles  so  seized  should  not  be  destroyed ;  and  if  such 
occupier  or  some  other  person  claiming  to  he  the  owner  of  the 
said  articles  shall  not  appear  within  the  time  aforesaid,  or 
shall  appear,  and  such  magistrate  or  justices  shall  be  satisfied 
that  such  articles  or  any  of  them  are  of  the  character  stated 
in  the  warremt,  and  that  such  or  any  of  them  have  been  kept 
for  any  of  the  purposes  aforesaid,  it  shall  be  lawful  for  the 
said  magistrate  or  justices,  and  he  or  they  are  hereby  required 
to  order  the  articles  so  seized,  except  such  of  them  as  he  or 
they  may  consider  necessary  to  be  preserved  as  evidence  in 
some  further  proceeding,  to  be  destroyed  at  the  expiration  of 
the  time  hereinafter  allowed  for  lodging  an  appeal,  unless 
notice  of  appeal  as  hereinafter  mentioned  be  given,  and  such 
articles  shall  be  in  the  meantime  impounded ;  and  if  such 
magistrate  or  justices  shall  be  satisfied  that  the  articles  seized 
are  not  of  the  character  stated  in  the  warrant,  or  have  not 
been  kept  for  any  of  the  purposes  aforesaid,  he  or  they  shall 
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forthwith  direct  them  to  be  restored  to  the  occnpier  of  the 
houBe  or  other  place  in  which  they  were  eeized. 

2.  No  pIsiDlifT  shall  recover  in  any  action  for  any  irregu- 
larity, trespaBB,  or  other  wrongful  proceeding  mode  or  com- 
mitted in  the  executioa  of  this  Act,  or  in,  nnder,  or  by  virtue 
of  any  authority  hereby  given,  if  tender  of  sufiBcient  amends 
shall  have  been  made  by  or  on  behalf  of  the  party  who  sh^ 
have  committed  such  irregularity,  trespass,  or  other  wrongful 
proceeding,  before  such  action  brooght :  and  in  case  no  tender 
shall  have  been  made,  it  shall  be  lawful  for  the  defendant  in 
any  such  action,  by  leave  of  the  court  where  such  action  shall 
depend,  at  any  time  before  issue  joined,  to  pay  intrj  court 
sacb  sum  of  money  as  be  shall  think  fit,  whereupon  sneh 
proceeding,  order,  and  adjudication  shall  be  had  and  made  in 
and  by  such  court  as  in  other  actions  where  defendants  are 
allowed  to  pay  money  into  court. 

3.  No  action,  suit,  or  information,  or  any  other  proceeding, 
of  what  nature  soever,  shall  be  brought  against  any  person 
for  anything  done  or  omitted  to  be  done  in  pursuance  of  this 
Act,  or  in  the  execution  of  the  aathorities  under  this  Act, 
unless  notice  in  writing  shall  be  given  by  the  party  intending 
to  prosecute  such  action,  suit,  information,  or  other  proceedii^, 
to  the  intended  defendant,  one  calendar  month  at  least  before 
prosecuting  the  same,  nor  unless  such  action,  suit,  informa- 
tion, or  other  proceeding,  shall  be  brought  or  commenced 
within  three  calendar  months  next  after  the  act  or  omissioa 
complained  of,  or  in  case  there  shall  be  a  continuation  of 
damage,  then  within  three  calendar  months  next  after  the 
doing  such  damage  shall  have  ceased. 

4.  Any  person  aggrieved  by  any  act  or  determination  of 
such  magistrate  or  justices  in  or  concerning  the  execution  of 
this  Act,  may  appeal  to  the  next  general  or  quarter  sessions 
for  the  county,  riding,  division,  city,  borough,  or  place  in  and 
for  which  such  magistrate  or  justices  shall  have  so  acted, 
giving  to  the  magistrate  or  justices  of  the  peace  whose  act  or 
determination  shall  be  appealed  against  notice  in  writing  of 
Buch  appeal,  and  of  the  grounds  thereof,  within  seven  days 
after  such  act  or  determination,  and  before  the  next  genera! 
or  quarter  sessions,  and  entering  within  such  seven  days  into 
a  recognizance,  with  sufficient  surety,  before  a  justice  of  the 
peace  for  the  county,  city,  borough,  or  place  in  which  such  act 
or  determination  shall  have  taken  place,  personally  to  appear 
and  prosecute  such  appeal,  and  to  abide  the  order  of  and  pay 
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such  costs  &B  shall  be  awarded  by  such  court  of  quarter  sessioos 
or  any  adjournment  thereof,  and  the  court  at  such  general  or 
quarter  sessions  shall  hear  and  determine  the  matter  of  such 
appeal,  and  shall  make  such  order  therein  as  shall  to  the  said 
court  seem  meet ;  and  such  court,  upon  hearing  and  finally 
determining  such  appeal,  shall  and  may  according  to  their 
discretion,  award  such  costs  to  the  party  appealing  or  appealed 
against  as  they  shall  think  proper ;  and  it  such  appeal  be 
dismissed  or  decided  against  the  appellant  or  be  not  pro- 
secuted, such  court  may  order  the  articles  seized  forthwith  to 
be  destroyed :  Provided  always,  that  it  shall  not  be  lawful  for 
the  appellant  oq  the  hearing  of  any  such  appeal  to  go  into 
or  give  evidence  of  any  other  grounds  of  appeal  against  any 
such  order,  act,  or  determination  than  those  set  forth  in  such 
notice  of  appeal. 

6.  This  Act  shall  not  extend  to  Scotland.  ^ 


THE    NEWSPAPERS,  PRINTERS,-  AND  READING 

ROOMS  REPEAL  ACT,  1869. 

82  &  88  Vict.  cap.  24. 

An  Act  to  repeal  certain  enactmenU  relating  to  Newspapers, 
Pamphlets,  and  other  publications,  and  to  Printers,  Type- 
founders, and  Reading  Rooms.     [12th  July,  1869.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritaal  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : — 

1.  The  Acts  and   parts  of  Acts    described    in    the  first  Acta  ud  putc 
echedale  to  this  Act  are  hereby  repealed,  but  the  provisions  "'  ^^'^^ 
of  the  said  Acts  which  are  set  out  in  the  second  schedule  to  repealed, 
this  Act  shall  continue  in  force  in  the  same  manner  as  if  they  ^^^  "  "^ 
were  enacted  in  the  body  of  tliis  Act (d).  '         sotedaiB. 

2.  This  Act  may  he  cited  as  "  The  Newspapers,  Printers,  short  (itl«. 
and  Reading  Booms  Repeal  Act,  1869-" 

(S)  The  words  omEtted  were  repealed  b;  the  Statate  Law  Revision  Act,  1883. 
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FIRST   SCHEDULE. 


Title  of  Act,  ud  put  repeded. 


36  Geo.  III.  c.  8. 


9Geo.III.c.79 
in  part. 


51Geo.III.c.66. 


66     Geo.     UI. 
c.  101  in  part. 


60Geo.ni.  &1 
Geo.  IV.  c.  9. 


An  Act  for  the  more  effectuall;  preventiiig 
seditions  meetings  and  assemblies. 

An  Act  for  the  more\ 
effectaal  suppres- 
sion of  societies  es- 
tablished for  sedi- 
tioas  and  treason- 
able purposes,  and 
for  better  prevent- 
ingtreasonable  and 
seditious  practices.' 


In  part,  namely,— 
sections  fifteen  to 
thirty-three,  both 
inclusive,  and  ao 
much  of  sections  34 
to  39  OB  relates  to 
the  above-men- 
tioned sections. 


An  Act  to  explain  and  amend  an  Act  passed 
in  the  thirty-ninth  year  of  Hie  Majesty's 
reign,  intituled  "An  Act  for  the  more 
effectual  suppression  of  societies  estabUshed 
for  seditious  and  treasonable  purposes,  and 
for  better  preventing  treasonable  and  sedi- 
tious practices,"  so  far  as  respects  certuo 
penalties  on  printers  and  publishers. 

An  Act  to  regulate  \ 
the  collection  of 
stamp  duties  and 
matters  in  respect 
of  which  licences 
may  be  granted  by 
the  commissioner 
of  stamps  in  Ire- 
land     .        .        ./ 

An  Act  to  subject  certain  publications  to  the 
duties  of  stamps  upon  newspapers,  and  to 
make  other  regulations  for  restraining  the 
abuses  arising  from  the  publication  of 
blasphemous  and  seditious  libels. 


In  part,  namely,- 
Section  13. 
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FiRBT  Schedule — continaed. 


llGeo.  IV.&l 
WiU.IV.c.73. 


}  &  7  Will.  IV. 
C.76 
in  part. 


2&3Vict.c.l2. 


6  4  6Tiot.o.t 
in  part. 


Title  of  Act,  and  port  repealed. 

An  Act  to  repeal  so  much  of  an  Act  of  the 
sixtieth  year  of  His  late  Majesty  King 
George  the  Third,  for  the  more  effectual 
prevention  and  punishment  of  blasphemous 
and  seditious  libels,  as  relates  to  the  sen- 
tence of  banishment  for  the  second  offence, 
and  to  provide  some  further  remedy  against 
the  abuse  of  publishing  libels. 


An  Act  to  reduce  the\ 
duties  on  news- 
papers, and  to 
amend  the  laws 
relating  to  the 
duties  on  news- 
papers and  adver- 
tisements     .        ./ 


In  part,  namely, — 
Except  sections 
1  to  4  (both 
inclusive),  sec- 
tions 34  and 
35,  and  the 
schedule. 


An  Act  to  amend  an  Act  of  the  thirty-ninth 
year  of  King  George  the  Third,  for  the 
more  effectual  suppression  of  societies  es- 
tablished for  seditious  and  treasonable  pur- 
poses, and  for  preventing  treasonable  and 
seditious  practices,  and  to  put  an  end  to 
certain  proceedings  now  pending  under  the 
said  Act. 


An  Act  to  aBBinulate\ 
the  stamp  duties  in  ' 
Great  Britain  and 
Ireland,  and  to 
make  regulations 
for  collecting  and 
managing  the  same 
until  the  tenth  day 
of  October  one 
thousand  eight 
hundred  and  forty- 
five        .         .         ., 


In  part,  namely, — 
The  following 
words  in  sec- 
tion 30  "and 
also  licence  to 
any  person  to 
keep  any  print- 
ing presses  and 
types  for  print- 
ing inlreland." 
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First  Schedclb — ctrntinved. 

Title  of  Act,  and  put 


9  &  10  Vict.  c.  83 
in  part. 


16  &  17  Vict, 
c.  59 
in  part. 


An  Act  to  amend  the 
laws  relating  to  cor- 
responding socie- 
ties and  the  licens- 
ing     of      lecture 


An  Act  to  repeal  cer-\ 
tain  Btamp  dnties 
and  to  graot  others 
in  lieu  thereof,  to 
amend  the  lavs 
relating  to  stamp 
duties,  and  to  make 
perpetoal  certain 
stamp  duties  in 
Ireland.  / 


In  part,  namely, — 
So  far  as  it  re- 
lates to  any  pro- 
ceedings under 
the  enactmeDts 
repealed  by 
this  schedule. 


In  part,  namely, — 
So  mnch  of  se^ 
tioD^Oasmakes 
perpetual  (he 
pioviatoQS  of 
6  &  (i  Vict 
c.  82,  repeated 
by  this  Act 


SECOND   SCHEDULE. 

The  enactmeirts  in  this  schedule,  with  the  exception  of 
section  19  of  6  Jc  7  Will.  IV.  c.  76,  do  not  apply  to  Ireland. 

39  Geo.  UI.  c.  79. 
Section  28. 
Nat  to  eitttid       Nothing  in  this  Act  contained  shall  extend  or  be  construed 
OTinteTbT       ^  extend  to  any  papers  printed  by  the  authority  and  for  the 

sothority  of     uae  ot  either  House  of  Parliament. 

Pu-lUment. 

Section  29. 
Printen  to  Every  person  who  shall  print  any  paper  tor  hire,  reward, 

orMCTj"^W  S*"'  *"^  profit,  shall  carefully  preserve  and  keep  one  copy  (at 
thej  print,  uid  least)  of  every  paper  so  printed  by  him  or  her,  on  which  he  or 
ths  ums  ana  Bhe  shall  write,  or  cause  to  be  written  or  printed,  in  fair  and 
^iwer**"  '^We  characters,  the  name  and  place  of  abode  of  the  person 
or  persons  by  whom  he  or  she  shall  be  employed  to  print  the 
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Second  Schedule — continued. 

same;  aod  every  person  printing  any  paper  for  hire,  reward,  P«"»ii."»f  £20 
gain,  or  profit,  who  shall  omit  or  neglect  to  write,  or  cause  to  nfoBing  to 
be  written  or  printed  aa  aforesaid,  the  name  and  place  of  his  or  u^"*',^;' 
her  employer  on  one  of  such  printed  papers,  or  to  keep  or  pre-  w*  inontbs. 
serve  the  same  for  the  space  of  six  calendar  months  next  after 
the  printing  thereof,  or  to  produce  and  show  the  same  to  any 
juBtice  of  the  peace  who  within  the  said  space  of  six  calendar 
months  shall  require  to  see  the  same,  shall  for  every  such 
omission,  neglect,  or  refusal  forfeit  and  lose  the  sum  of  twenty 
pounds. 

Section  31. 
Nothing  herein  contained  shall  extend  to  the  impression  of  Not  to  extend 
any  engraving,  or  to  the  printing  by  letter-press  of  the  name,  ||J  ™mringB* 
or  the  name  and  address,  or  business  or  profession,  of  any  "r  the  prinUng 
person,  and  the  articles  in  which  he  deals,  or  to  any  papers  for  addresses. 
the  sale  of  estates  or  goods  by  auction  or  otherwise. 

Section  34. 
No  person  shall  be  prosecuted  or  sued  for  any  penalty  im-  P^ow^otiona  to 
posed  by  this  Act,  unless  such  prosecution  shall  be  eonunenced,  viMu  xbne 
or  such  action  shall  be  brought,  within  three  calendar  months  °"'°^!*  ?"" 
next  after  such  penalty  shall  have  been  incurred.  incarKii. 

Part  of  Section  8S. 
And  any  pecuniary  penalty  imposed  by  this  Act,  and  not  Re«n*ryof 
exceeding  the  sum  of  twenty  pounds,  shall  and  may  be  re-  ?*■"'*'"■ 
covered   before   any    justice  or  justices  of  the  peace  for  the 
county,  stewartry,  riding,  division,  city,  town,  or  place  in  which 
the  same  shall  be  incurred,  or  the  person  having  incurred  the 
same  shall  happen  to  be,  in  a  summary  way. 

Section  36. 
All   pecuniary  penalties  hereinbefore  imposed  by  this  Act  Application  at 
shall,  when  recovered  in  a  summary  way  before  any  justice,  be  ?*■*">"■ 
apphed  and  disposed  of  in  manner  hereinafter  mentioned  ;  that 
IB  to  say,  one  moiety  thereof  to  the  informerbefore  any  justice, 
and  the  other  moiety  thereof  to  His  Majesty,  his  heirs  and 
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51  Geo.  III.  cap.  65. 
Section  S. 
Nune  ud  NotluQg  in  the  said  Act  of  the  thirty-ninth  year  of  EingGeorge 

iXurrnDt  ''h®  Third,  chapter  seventy-nine,  or  in  this  Act  contained,  shall 
"q"'™^*"  *«  ettend  or  be  constnied  to  extend  to  require  the  name  and 
notes,  biiJa,  residence  of  the  printer  to  be  printed  upon  any  bank  note,  or 
Ac,,  or  to  any  bank  post  bill  of  the  Governor  and  Company  of  the  Bank  of 

paper  pnnted  "^  r      j 

bj  aathorit;  of  England,  apOD  any  bill  of  exchange,  or  promissory  note,  or 
SlrSV"  upon  any  bond  or  other  security  for  payment  of  money,  or 
public  office,  upon  any  bill  of  lading,  policy  of  insurance,  letter  of  attorney, 
deed,  or  agreement,  or  upon  any  transfer  or  assignment  of  any 
public  stocks,  funds,  or  other  securities,  or  upon  any  transfer 
or  assignment  of  the  stocks  of  any  public  corporation  or  com- 
pany authorized  or  sanctioned  by  Act  of  Parliament,  or  npon 
any  dividend  warrant  of  or  for  any  such  public  or  other 
stocks,  funds,  or  securities,  or  upon  any  receipt  for  money 
or  goods,  or  apon  any  proceeding  in  any  court  of  law  or 
equity,  or  in  any  inferior  court,  warrant,  order,  or  other 
papers  printed  by  the  authority  of  any  public  board  or  pablic 
officer  in  the  execution  of  the  duties  of  their  respective  offices, 
notwithstanding  the  whole  or  any  part  oE  the  said  several 
securities,  instruments,  proceedings,  matters,  and  things  afore- 
said shall  have  been  or  shall  be  printed. 


6  &  7  Will.  IV.  cap.  76. 
Section  19. 
SiBcoverj  of        IE  any  person  shall  file  any  bill  in  any  court  for  the  dis* 
prinw^OT      Govery  of  the  name  of  any  person  concerned  as  printer,  pnb- 
pnbiwiien       Usher,   or  proprietor  of  any  newspaper,  or  of  any  matters 
m«"b^^^"  relative  to  the  printing  or  publishing  of  any  newspaper,  in 
foraed  bj  biu,  order  the  more  effectually  to  bring  or  carry  on  any  suit  or 
action  for  damages  alleged  to  have  been  sustained  by  reason  of 
any  slanderous  or  libellous  matter  contained  in  any  such  news- 
paper respecting  such  person,  it  shall  not  be  lawful  for  the 
defendant  to  plead  or  demur  to  such  bill,  bat  such  defendant 
shall    be     compellable   to     make    the   discovery  required ; 
provided  always,  that  such    discovery  shall    not  be  made 
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nae  of  as  evidence  or  otherwise  in  any  proceeding  against 
the  defendant,  s&ve  only  the  proceeding  for  which  the  discovery 
is  made. 


J  &  S  Vict.  cap.  12. 
Section  2. 


Every  person  who  shall  print  any  paper  or  book  whatsoever  PenKit;  upon 
which  shall  be  meant  to  be  published  or  dispersed,  and  who  ^"."^"j'" 
ah&ll  not   print  upon  the  front  of  every  such  paper,  if  the  tbeir  luiiieaiid 
same  shall  be  printed  on  one  side  only,  or  upon  the  first  or  J^'  *J^"o^ 
last  leaf  of  every  paper  or  book  which  shall  consist  of  more  *x>°^-  a""* 
than  one  leaf,  in  legible  characters,  his  or  her  name  and  usual  pabiishing  the 
place  of  abode  or  business,  and  every  person  who  shall  pub-  """*■ 
lish  or  disperse,  or  assist  in  pabiishing  or  dispersing,  any 
printed  paper  or  book  on  which  the  name  and  place  of  abode 
of  the  person  printing  the  same  shall  not  be  printed  as  afore- 
said, shall  for  every  copy  of  such  paper  so  printed  by  him  or 
her  forfeit  a  sum  not  more  than  five  pounds:  Provided  always 
that  nothing  herein  contained  shall  be  coDstrned  to  impose 
any  penalty  upon  any  person  for  printing  any  paper  excepted 
out   of  the  operation  of  the  said  Act  of    the  thirty-ninth 
year  of  King  George  the  Third,  chapter  seventy-nine,  either 
in  the  said  Act  or  by  any  Act   made  for  the  amendment 
thereof. 

Section  3. 

In  the  case  of  books  or  papers  printed  at  the  University  As  to  books  or 
Press  of  Oxford  or  the  Pitt  Press  of  Cambridge,  the  printer,  J^fh"„''^;^ 
instead  of  printing  his  name  thereon  shall  print  the  following  sitj  pfssms. 
words,  "Printed  at  the  University  Press,  Oxford,"  or  "The 
Pitt  Press,  Cambridge,"  as  the  case  may  be. 

Section  4. 
Provided  always,  that  it  shall  not  be  lawful  for  any  person  No  Mtioiu  for 
or  persons   whatsoever  to  commence,  prosecute,  enter,  or  file,  ^mmeoe^  ^ 
or  cause  or  procure  to  be  commenced,  prosecuted,  entered,  or  «o"pt  in  the 
filed,  any  action,  bill,  plaint,  or  information  in  any  of  Her  Attomej  or 
Majesty's    courts,  or  before  any  justice  or  justices  of  lilie^^°'^'. 
peace,  against  any  person  or  persons  for  the  recovery  of  any  EngUador 
fine,  penalty,  or  forfeiture  made  or  incurred  or  which  may  ^*,2»io°in 
hereafter  be  incurred  under  the  provisions  of  this  Act,  unless  Scotland. 
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Second  Schedule — continued. 

the  same  be  commenced,  prosecuted,  entered,  or  filed  in  the 
name  of  Her  Mnjesty's  Attorney-General  or  Solicitor-General 
in  that  part  ol  Great  Britain  called  England,  or  Her  Majesty's 
Advocate  for  Scotland  {&b  the  case  may  be  respectively) ;  and 
if  any  action,  bill,  plaint,  or  information  shall  be  commenced, 
prosecuted,  or  filed  in  the  name  or  names  of  any  other  person 
or  persons  than  is  or  are  in  that  behalf  before  mentioned, 
the  same  and  every  proceeding  thereupon  had  are  hereby 
declared  and  the  same  shall  be  null  and  void  to  all  intents 
and  purposes.  

9  &;  10  Vict.  cap.  83. 
Section  1. 
Proc«ediiig*         It  shall  not  be  lawful  for  any  person  or  persons  to  com- 

■ball  not  b«  .  »  pi  ,      ■, 

commenced      meuce,  prosecute,  enter,  or  nle,  or  cause  or  procure  to  be 
""'"*  f'u!"'    commenced,  prosecuted,  entered,  or  filed,  any  action,  bill,  plaint 
i«w  offioen  of  or  information  in  any  of  Her  Majesty's  courts,  or  before  any 
Uie  Crown.      justice  or  justices  of  the  peace,  against  any  person  or  persons 
for  the  recovery  of  any  fine  which  may  hereafter  be  incurred 
under  the  provisions  of  the  Act  of  the  thirty-ninth  year  of 
King  George  the  Third,  chapter  seventy-nine,  set  out  in  this 
Act,  unless  the  same  be  commenced,  prosecuted,  entered,  or 
filed  in  the  name  of  Her  Majesty's  Attorney-General  or  Solicitor- 
General  in  England  or  Her  Majesty's  Advocate  in  Scotland,  and 
every  action,  bill,    plaint,  or  information  which  shall  be  com- 
menced, prosecuted,  entered,  or  filed  in  the  name  or  names  of 
any  other  person  or  persons  than  is  in  that  behalf  before  men- 
tioned, and  every  proceeding  thereupon  had,  shall  be  null  and 
void  to  all  intents  and  purposes. 


THE  NEWSPAPER  LIBEL  AND  EEGISTEATION 
ACT,  1881. 

44  &  45  Vict.  cap.  60. 
L.  D.  1881.    An  Act  to  amend  the  Law  of  Newspaper  Libel,  and  to  provide 
for   the    Rcgiitration   of   Newspaper   proprietors.      [27th 
August,  1881.] 
Whereas  it  is  expedient  to  amend  the  law  affecting  civil 
actions  and  criminal  prosecutions  for  newspaper  libel : 
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And  whereas  it  is  also  expedient  to  provide  for  the  registra- 
tion of  newspaper  proprietors : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1,  In  the  construction  of  this  Act,  onless  there  is  anything  inttTprBtaWon. 
in  the  subject  or  context  repugnant  thereto,  the  several  words 
and  phrases  hereinafter  mentioned  shall  have  and  include  the 
meanings  following ;  (that  is  to  say,) 

The  word  "  registrar  "  shall  mean  in  England  the  registrar  "  Kegirtrw," 
for  the  time  being  of  joint-stock  companies,  or  such  person  as  "**""*  " 
the  Board  of  Trade  may  for  the  time  being  authorise  in  that 
behalf,  and  in  Ireland  the  assistant  registrar  for  the  time  being 
of  joint-stock  companies  for  Ireland,  or  such  person  as  the  Board 
of  Trade  may  for  the  time  being  authorise  in  that  behalf. 

The  phrase  "  registry  ofBce  "  shall  mean  the  principal  office 
for  the  time  being  of  the  registrar  in  England  or  Ireland,  as 
the  case  may  be,  or  such  other  office  as  the  Board  of  Trade 
may  from  time  to  time  appoint. 

The  word  "  newspaper  "  shall  mean  any  paper  containing  "  Kewipuper," 
public  news,  intelligence,  or  occurrences,  or  any  remarks  or  *      "" 
observations  therein  printed  for  sale,  and  pnblished  in  Eng- 
land  or  Ireland  periodically,  or  in  parts  or  numbers  at  intervals 
not  exceeding  twenty  six  days  between  the  publication  of  any 
two  such  papers,  parts,  or  numbers. 

Also  any  paper  printed  in  order  to  be  dispersed,  and  made 
public  weekly  or  oftener,  or  at  intervals  not  exceeding  twenty- 
six  days,  containing  only  or  principally  advertisements. 

The  word  "occupation  "  when  applied  to  any  person  shall  «o<»Dp>ii(iii." 
mean  his  trade  or  following,  and  if  none,  then  his  rank  or 
usual  title,  as  esquire,  gentleman. 

The  phrase  " place  of  residence"  shall  include  the  street,  ■•puceot 
square,  or  place  where  the  person   to  whom  it  refers  shall  '*»"!«'"!«■'' 
reside,  and  the  number  (if  any)  or  other  desigaation  of  the 
bouse  in  which  he  shall  so  reside. 

The  word  "  proprietor  "  shall  mean  and  include  as  well  the  "  Proprietor," 
sole  proprietor  of  any  newspaper,  as  also  in  the  case  of  a  "**""'8  o  ■ 
divided  proprietorship  the  persons  who,  as  partners  or  other- 
wise, represent  and  are  responsible  for  any  share  or  interest  in 
the  newspaper  as  between  themselves  and  the  persons  in  like 
manner  representing  or  responsible  for  the  other  shares  or 
interests  therein,  and  no  other  person. 
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[Sections  2  and  8  have  been  repealed  by  51  d  52  Viet.  c.  64, 
IB.  2  attd  8.] 
inqaiTT  b;  4.  A  Court  of  sumiDaTy  jarisdicUoD,  upon  the  hearing  of  a 

■amm^  charge  against  a  proprietor,  publisher,  or  editor,  or  any  person 
juriadictioD  responsible  for  the  publication  of  a  newspaper,  for  a  libel  pub- 
Ni^gfor  lished   therein,  may  receive  evidence  as  to   the  publication 

pnUic  banefit  ]>eing  for  the  public  benefit,  and  as  to  the  matters  charged  in 
the  Ubel  being  true,  and  as  to  the  report  being  fair  and 
accurate,  and  published  without  malice,  and  as  to  any  matter 
which  under  this  or  any  other  Act,  or  otherwise,  might  be 
given  in  evidence  by  way  of  defence  by  the  person  charged 
on  his  trial  on  indictment,  and  the  Court,  if  of  opinion  after 
hearing  such   evidence  that   there   is   a   strong   or  probable 
presumption  that  the  jury  on  the  trial  would  acquit  the  person 
charged,  may  diemisB  the  case. 
PrdTiHod  uU)     5.  If  a  court  of  somtnary  jurisdiction  upon  the  bearing  of  a 
YictionZr™'    "li^rgfi  against  a  proprietor,  publisher,  editor,  or  any  person 
libel.  responsible  for   the  publication  of  a  newspaper    for  a  libel 

published  therein  is  of  opinion  that  though  the  person  charged 
is  shown  to  have  been  guilty,  the  libel  was  of  a  trivial 
character,  and  that  the  offence  may  be  adequately  punished  by 
virtue  of  the  powers  of  this  section,  the  court  shall  cause  the 
charge  to  he  reduced  into  writing  and  read  to  the  person 
charged,  and  then  address  a  question  to  him  to  the  following 
effect:  "  Do  jou  desire  to  be  tried  by  a  jury  or  do  you  consent 
to  the  case  being  dealt  with  summarily  ?  "  and,  if  such  person 
assents  to  the  case  being  dealt  with  summarily,  the  court  may 
summarily  convict  him  and  adjudge  him  to  pay  a  fine  not 
exceeding  fifty  pounds. 
42  ft  43  Vict.  Section  twenty-seven  of  the  Summary  Jurisdiction  Act, 
«.  *»■  1879,  shall,  so  far  as  is  consistent  with  the  tenor  thereof, 

apply  to  every  such  proceeding  as  if  it  were  herein  enacted 
11  &  12  Vict,  and  extended  to  Ireland,  and  as  if  the  Summary  Jurisdiction 
'^'  *'■  Acts  were  therein  referred  to  instead  of  the  Summary  Juris- 

diction Act,  1848. 
S2  ft  23  Vict.       6.  Every  Ubel  or  alleged  libel,  and  every  offence  under  this 
wpiioabiB'to    '**'*'  ^'**^'  ^  deemed  to  be  an  offence  within  and  subject  to 
this  Act.         the  provisions  of  the  Act  of  the  session  of  the  twenty-second 
and  twenty-third  years  of  the  reign  of  Her  present  Majesty, 
chapter  seventeen,  intituled  "An  Act  to  prevent  vesatioas 
indictments  for  certain  misdemeanours." 
BoudofTrads     7.  Where,  in  the  opinion  of  the  Board  of  Trade,  incon- 
™*?  •n'^o""*  venience  would  arise  or  be  caused  in  any  case  from  the  reciBtry 

nuniiiraiinn  at  •-  a  ./ 
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of  the  names  of  all  the  proprietors  of  the  newspaper  (either  "•*  "*"""  ?f 
owing    to    minority,  coverture,    absence    from    the    United  of  Uie  propne- 
Eingdom,  minute  subdivision  of  shares,  or  other  special  cir-  *""  °^  *  "*"" 
cumstances),  it  shall  be  lawful  for  the  Board  of   Trade  to 
authorise  the  registration  of  such  newspaper  in  the  name  or 
names  of  some  one  or  more  responsible  "  representative  pro- 
prietors." 

8.  A  register  of  the  proprietors  of  newspapers  as  defined  B^ter  of 
by  this  Act  shall  he  established  under  the  superintendence  of  p^Xton  to 
the  registrar.  ■»  estaWished. 

9.  It  shall  be  the  duty  of  the  printers  and  publishers  f or  Ananai  catonu 
the  time  being  of  every  newspaper  to  make  or  cause  to  he*"  "■ 
made  to  the  Registry  Office  on  or  before  the  thirty-first  of 

July  one  thousand  eight  hundred  and  eighty-one,  and  there- 
after annually  in  the  month  of  July  in  every  year,  a  return  of 
the  following  particulars  according  to  the  Schedule  A.  here- 
unto annexed  ;  that  is  to  say, 
(a.)  The  title  of  a  newspaper ; 

(b.)  The  names  of  all  the  proprietors  of  such  newspaper 
together  with  their  respective  occupations,  places  of 
business  (if  any),  and  places  of  residence. 

10.  If  within  the  further  period  of  one  month  after  the  time  Penait;  for 
hereinbefore  appointed  tor  the  making  of  any  return  as  to  any  ^i|!J'^n^ 
newspaper  such  return  be  not  made,  then  each  printer  and  returns. 
pubhsber  of  such  newspaper  shall,  on  conviction  thereof,  be 

liable  to  a  penalty  not  exceeding  twenty-five  pounds,  and  also 
to  be  directed  by  a  summary  order  to  make  a  return  within  a 
specified  time. 

11.  Any  party  to  a  transfer  or  transmission  of  or  dealing  Power  to 
with  any  share  of  or  interest  in  any  newspaper  whereby  any  J^nnu 
person  ceases  to  be  a  proprietor  or  any  new  proprietor  is 
introduced  may  at  any  time  make  or  cause  to  be  made  to  the 
Registry  Office  a  return  according  to  the  Schedule  B.  hereunto 
annexed  and  containing  the  particulars  therein  set  forth. 

12.  If  any  person  shall  knowingly  and  wilfully  make  or  Fenait;  for 
cause  to  be  made  any  return  by  this  Act  required  or  permitted  ^pr^^tion 
to  be  made  in  which  shall  be  inserted  or  set  forth  the  name  of '"  "^  omission 
any  person  as  a  proprietor  of  a  newspaper  who  shall  not  be  a 
proprietor  thereof,  or  in  which  there  shall  be  any  misrepre- 
sentation, or  from  which  there  shall  he  any  omission  in  respect 

of  any  of  the  particulars  by  this  Act  required  to  be  contained 
therein  whereby  such  return  shall  be  misleading,  or  if  any 
proprietor  of  a  newspaper  shall  knowingly  and  wilfully  permit 
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any  such  return  to  be  made  which  Bhall  be  misleading  as  to 
any  of  the  particulars  with  reference  to  his  own  name,  occu- 
pation, place  of  busineaa  (if  any),  or  place  of  residence,  then 
and  in  every  such  case  every  such  offender  being  convicted 
thereof  shall  be  Uable  to  a  penalty  not  exceeding  one  hundred 
pounds. 
BegUtnr  to  13.  It  shall  be  the  duty  of  the  registrar  and  he  is  hereby 
required  forthwith  to  register  every  return  made  in  conformity 
with  the  provisions  of  this  Act  in  a  book  to  be  kept  for  that 
purpose  at  the  Registry  Office  and  called  "the  register  of 
newspaper  proprietors,"  and  all  persons  shall  be  at  liberty  to 
search  and  inspect  the  said  book  from  time  to  time  during  the 
hours  of  business  at  the  Begistry  Office,  and  any  person  may 
require  a  copy  of  any  entry  in  or  an  extract  from  the  book  to 
be  certified  by  the  registrar  or  his  deputy  for  the  time  being 
or  under  the  official  seal  of  the  registrar. 
Feei  pa7*bis  14.  There  shall  be  paid  in  respect  of  the  receipt  and  entry 
•err^ees"""^ '  of  retums  made  in  conformity  with  the  provisions  of  this  Act, 
and  for  the  inspection  of  the  register  of  newspaper  proprietors, 
and  for  certified  copies  of  any  entry  tlierein,  and  in  respect  of 
any  other  services  to  be  performed  by  the  registrar,  such  fees 
(if  any)  as  the  Board  of  Trade  with  the  approval  of  the  Trea- 
sury may  direct  and  as  they  shall  deem  requisite  to  defray  as 
well  the  additional  expenses  of  the  Registry  Office  caused  by 
the  provisions  of  this  Act,  as  also  the  further  remunerations 
and  salaries  (if  any)  of  the  registrar,  and  of  any  other  persons 
employed  under  him  in  the  execution  of  this  Act,  and  such 
fees  shall  be  dealt  with  as  the  Treasury  ma;  direct. 
Copiei  of  15.  Every  copy  of  an  entry  in  or  extract  from  the  register 

Biirt^'fram    of  newspaper  proprietors,  purporting  to  be  certified  by  the 
ragitter  to  be    registrar  or  his  deputy  for  the  time  being,  or  under  the  official 
seal  of  the  registrar,  shall  be  received  as  conclnsive  evidence 
of  the  contents  of  the  said  register  of  newspaper  proprietors, 
so  far  as  the  same  appear  in  such  copy  or  extract  without 
proof  of  the  signature  thereto  or  of  the  seal  of  office  affixed 
thereto,  and  every  such  certified  copy  or  extract  sfaall  in  all 
proceedings,  civil  or  criminal,  be  accepted  as  sufficient  prima 
fade  evidence  of  all  the  matters  and  things  thereby  appearing, 
unless  and  until  the  contrary  thereof  be  shown. 
B«oo*«r7  of         16.  All  penalties  under  this  Act  may  be  recovered  before  a 
^"o^votai  ""^"^  ^^  summary  jurisdiction  in   manner   provided  by  the 
ordcn.  Summary  Jurisdiction  Acts. 

Summary  orders  under  this  Act  may  be  made  by  a  court  of 
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sutniuar;  jurisdiction,  and  enforced  in  manner  provided  by 
section  tbirty-four  of  the  Summary  Jurisdiction  Act,  1879 ; 
and,  tor  the  purposes  of  tbis  Act,  that  section  sbaU  be  deemed 
to  apply  to  Ireland  in  the  same  manner  as  if  it  were  re- 
enacted  in  this  Act. 

17.  The  expression  "  a  court  of  summary  jurisdiction  "  has 
in  England  the  meanings  assigned  to  it  by  the  Summary 
Jnrisdiction  Act,  1679  ;  and  in  Ireland  moans  any  justice  or 
juBtices  of  the  peace,  stipendiary  or  other  magistrate  or  magis- 
trates, having  jnrisdiction  under  the  Summary  Jurisdiction  Acta. 

The  expression  "  Summary  Jurisdiction  Acts"  has  as  re- 
gards England  the  meanings  asiiigned  to  it  by  the  Summary 
Jurisdiction  Act,  1879  ;  and  as  regards  Ireland,  means  within 
the  police  district  of  Dublin  metropolis  the  Acts  regulating 
the  powers  and  duties  of  justices  of  the  peace  for  such  district,  or 
of  the  police  of  that  district,  and  elsewhere  in  Ireland  the  Petty 
Sesaious  (Ireland)  Act,  1851,  and  any  Act  amending  the  same. 

18.  The  provisions  as  to  the  registration  of  newspaper  pro- 
prietors contained  in  this  Act  shall  not  apply  to  the  case  of 
any  newspaper  which  belongs  to  a  joint  stock  company  duly 
incorporated  under  and  subject  to  the  provisions  of  the 
Companies  Acts,  1862  to  1879. 

19.  This  Act  shall  not  extend  to  Scotland. 

20.  This  Act  may  for  all  purposes  be  cited  as  the  Newspaper 
Libel  and  Registration  Act,  1881. 


The  SCHEDULES  to  which  this  Act  rffer. 


u  4 16  Viot. 

c.  es. 

ProvUioiu  as 
to  ivgiitmiou 
of  Deirspiper 
proprietan  not 
lo  appl;  to 
newBi>aper 
belonging  to 
X  joint  stock 
eompanj. 
Act  not  to 
extend  lo 
Seotland. 
Sliort  title. 


SCHEDULE  A. 
Betum  made  pursuant  to  the  Newspaper  Libel  and  Regis- 
tration Act,  1881. 
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SCHEDULE   B. 

Return  made  pursuant  to  the  Newspaper  Libel  and  Eegis- 
tration  Act.  1881. 

I      N.menof      '      SBmosof         n^„„„,i„„  I      FUcMOf  PlstMof 

Id  of      I  Pereonswho      Persom  who  ■         o[^J,  I    binlneM(if       RMtdenMor 

p«pei.  !     ceawtobo  beoome  Prnim>ti.«  ,    ^'•yiotnuv  ,  mw 

~    prielora.       Pro|>rteUi™.    ,    "^"^ni"""""™.       Proprielore.  '   ProprietonL 


Ifewgpaper 
reports  of 
proceedingB 


Newspaper 
reports  of 
proceedings  i 
public  meet' 
ingB  Bod  of 


THE  LAW  OF  LIBEL  AMENDMENT  ACT,  1889. 
51  &  52  Vict.  cap.  64.  [24th  December,  1888.] 

Whereas  it  is  expedient  to  amend  the  law  of  libel : 

Be  it  therefore  enacted  by  the  Queen's  most  Gscellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lorde 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 
I.  1.  In  the  construction  of  this  Act  the  word  "  newspaper" 
shall  have  the  same  meaning  as  in  the  Newspaper  Libel  and 
Begistration  Act,  1881. 

2.  Section  two  of  the  Newspaper  Libel  and  Registration  Act, 
1681,  is  hereby  repealed. 

8.  A  fair  and  accurate  report  in  any  newspaper  of  proceed- 
ings publicly  heard  before  any  court  esercising  judicial 
authority  shall,  if  published  contemporaneously  -with  such 
proceedings,  be  privileged :  Provided  that  nothing  in  this 
section  shall  authorise  the  publication  of  any  blasphemous  or 
indecent  matter. 

4.  A  fail'  and  accurate  report  published  in  any  newspaper  ol 

'  the  proceedings  of  a  public  meeting,  or  (except  where  neither 

the  public  nor  any  newspaper  reporter  is  admitted)  of  any 
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meeting  of  a  vestry,  town  council,  school  board,  board  o!  certain  boiiiefi 
guardians,  board  or  local  authority  formed  or  constituted  pHvir^geit"" 
under  the  provisions  of  any  Act  of  Parliament,  or  of  any  com- 
mittee appointed  by  any  of  the  above-mentioned  bodies,  or  of 
any  meeting  of  any  commissioners  authorised  to  act  by  letters 
patent.  Act  of  Parliament,  warrant  und«r  the  Royal  Sign 
Manual,  or  other  lawful  warrant  or  authority,  select  com- 
mittees of  either  House  of  Parliament,  justices  of  the  peace  in 
quarter  seasions  assembled  for  administrative  or  deliberative 
purposes,  and  the  publication  at  the  request  of  any  Govern- 
ment ofBce  or  department,  officer  of  state,  commissioner  of 
police,  or  chief  constable  of  any  notice  or  report  issued  by 
them  for  the  information  of  the  public,  shall  be  privileged, 
unless  it  shall  be  proved  that  such  report  or  publication  was 
published  or  made  maliciously :  Provided  that  nothing  in  this 
section  shall  authorise  the  publication  of  any  blasphemous  or 
indecent  matter :  Provided  also,  that  tbe  protection  intended 
to  be  afforded  by  this  section  shall  not  be  available  as  a  defence 
in  any  proceedings  if  it  shall  be  proved  that  the  defendant  has 
been  requested  to  insert  in  the  newspaper  in  which  the  report 
or  other  publication  complained  of  appeared  a  reasonable  letter 
or  statement  by  way  of  contradiction  or  explanation  of  such 
report  or  other  publication,  and  has  refused  or  neglected  to 
insert  the  same :  Provided  further,  that  nothing  in  this  section 
contained  shall  be  deemed  or  construed  to  limit  or  abridge  any 
privilege  now  by  law  existing,  or  to  protect  the  publication  of 
any  matter  not  of  public  concern  and  the  publication  of  which 
is  not  for  the  public  benefit. 

For  the  purposes  of  this  section  "  public  meeting"  shall  mean  "Public  Meet- 
any  meeting  bond  fide  and  lawfully  held  for  a  lawful  purpose,  '^^'   ""^"'"b 
and  for  the  furtherance  or  discussion  of  any  matter  of  public 
concern,  whether  the  admission  thereto  be  general  or  restricted. 

5.  It  shall  be  competent  for  a  judge  or  the  court,  upon  an  coiiBoUdHtion 
application  by  or  on  behalf  of  two  or  more  defendants  in  actions  °*  "■''"•'^ 
in  respect  to  the  same,  or  substantially  the  same,  libel  brought 
by  one  and  the  same  person,  to  make  an  order  tor  the  consoli- 
dation of  such  actions,  so  that  they  shall  be  tried  together ; 
and  after  such  order  has  been  made,  and  before  the  trial  of  the 
said  actions,  the  defendants  in  any  new  actions  instituted  in 
respect  to  the  same,  or  substantially  the  same,  libel  shall  also 
he  entitled  to  be  joined  in  a  common  action  upon  a  joint  appli- 
cation being  made  by  such  new  defendants  and  the  defendants 
in  the  actions  already  consolidated. 
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*'^**™'"'.         In  a  conaolidated  action  under  thia  section  the  jury  shall 
mcnt  of  assess  the  whole  amount  of  the  damages  (if  any)  in  one  sum, 

^'^M^Jon-     ^°*  *  separate  verdict  shall  be  taken  for  or  against  each  defen- 
Koiidated.        dant  in  the  same  way  as  if  the  actions  consolidated  had  been 
tried  separately ;  and  if  the  jury  shall  have  found  a  verdict 
against  the  defendant  or  defendants  in  more  than  one  of  the 
actions  so  consolidated,  they  shall  proceed  to  apportion  the 
amount  of  damages  which  they  shall  have  so  found  between 
Oni«ruta      and  against  the  said  last-mentioned  defendants  ;  and  thejndge 
of  c*mu°"'*°'  at  *be  trial,  if  he  awards  to  the  plaintiff  the  costs  of  the  action, 
shall  thereupon  make  such  order  as  he  shall  deem  just  for 
the   apportionment  of  such   costs  between  and  against  Buch 
defendants. 
Power  to  6.  At  the  trial  of  an  action  for  a  libel  contained  in  any  news- 

^To'certiin'     pap^r  the  defendant  shall  be  at  liberty  to  give  in  evidence  in 
evidenoeio      mitigation  of  damages  that  the  plaintiff  has  already  recovered 
XnD^es." "     (<)f  bas  brought  actions  for)  damages    or  has    received  or 
agreed  to  receive  compensation  in  respect  of  a  libel  or  libels 
to  the  same  purport  or  effect  as  the  libel  for  which  such  action 
has  been  brought. 
Oiwcesflm*tt«r     7.  It  shall  not  be  necessary  to  set  out  in  any  indictnaent 
f^^rimiiw'  "'^  other  judicial  proceeding  instituted  gainst  the  publisher 
mantoroUnr  of  any  ohsceuo  liliel  the  obscene   passages,  but  it  shall  be 
coedlsg.'"^      sufficient  to  deposit  the  book,  newspaper,  or  other  documents 
containing  the  alleged  libel  with  the  indictment  or  other 
judicial  proceeding,  together  with  particulars  showing  pre- 
cisely by  reference  to  pages,  columns,  and  lines  in  what  pan 
of  the  book,  newspaper,  or  other  document  the  alleged  libel  is 
to  be  found,  and  such  particulars  shall  be  deemed  to  form 
part  of  the  record,  and  all  proceedings  may  be  taken  thereoa 
as  though  the  passages  complained  of  had  been  set  out  in  the 
indictment  or  judicial  proceeding. 
Repwl  of  9.  Section  three  of  the  forty-fourth  and  forty-fifth  Victoria, 

**  *  *^  J''^-  chapter  sixty,  is  hereby  repealed,  and  instead  thereof  be  it 
Oniarof  enacted  that  no  criminal  prosecution  shall  be  commenced 
fw'mwwutior  agftinBt  any  proprietor,  publisher,  editor,  or  any  person 
of  newspsper  responsible  for  the  publication  of  a  newspaper  for  any  libel 
propn«  T,  .  p^yjgjjgj  therein  without  the  order  of  a  Judge  at  Chfunbers 
being  first  had  and  obtained. 

Such  application  shall  be  made  on  notice  to  the  person 
accused,  who  shall  have  an  opportunity  of  being  heard  against 
such  application. 
Penan  pro-         9.  Every  person  charged  with  the  offence  of  libel  before 

ceeiled  agtiiniit 
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any  court,  of  criminal  jurisdiction,  and  the  buBband  or  wife  cri™'"*"? » 
of  tbe  person  so  charged,  shall  be  competent,  but  not  com-  ^t*^ 
pellsble,  witnesses,  on  every  hearing  at  every  stage  of  sacb 
charge. 

10.  This  Act  shall  not  apply  to  Scotland.  Eiunt  of  Mu 

11.  This  Act  may  be  cited  as  the  Law  of  Libel  Amendment  Short  utte. 
Act,  1888. 


THE  INDECENT  ADVERTISEMENTS  ACT,  1889. 

62  &  68  VrcT.  cap.  18. 

An  Act  to  iiippresB  Indecent  Advertisements.   [26th  July,  1889-] 

Be  it  enacted  by  the  Queen's  moat  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  ; — 

1.  This  Act  maybe  cited  us  The  Indecent  Advertisements  Sfaort  tiUe. 
Act,  1889. 

2.  This  Act  shall  come  into  operation  on  the  first  day  of  Commence- 
January  one  thousand  eight  hundred  and  ninety.  '"*"* "'  ^'^'■ 

8.  Whoever  affixes  to  or  inscribes  on  any  house,  building,  Siimmaij 
wall,  hoarding,  gate,  fence,  pillar,  post,  board,  tree,  or  any^^i^gt^ 
other  thing  whatsoever  so  as  to  be  visible  to  a  person  being  in  «ina  affixing, 
or  passing  along  any  street,  public  highway,  or  footpath,  and  or^i'bscenB 
whoever  affises  to  or  inscribes  on  any  public    urinal,    or  P''*'?^  °' 
delivers  or  attempts  to  deliver,  or  exhibits,  to  any  inhabitant  nntten  matter, 
or  to  any  person  being  in  or  passing  along  any  street,  public 
highway,  or  footpath,  or  throws  down  the  area  of  any  house, 
or  exhibits  to  public  view  in  the  window  of  any  house  or  shop, 
any  picture  or  printed   or  written  matter  which  is  of  an 
indecent  or  obscene  nature,  shall,  on  summary  conviction  in 
manner  provided  by  the  Summary  Jurisdiction  Acts,  be  liable 
to  a  penalty  not  exceeding  forty  shillings,  or,  in  the  discretion 
of  tbe  court,  to  imprisonment  for  any  term  not  exceeding  one 
month,  with  or  without  hard  labour. 

4.  Whoever  gives  or  delivers  to  any  other  petson  any  such  Summary 
pictures,  or  printed  or  written  matter  mentioned  in  section  LaiMt  iHmonB 
three  of  tbia  Act  with  the  intent  that  the  same,  or  some  one  KiiJiDg  othcra 
or  more  thereof,  should   be  atSxed,  inscribed,  delivered,  orpunl^yB 
exhibited  as  therein  mentioned,  shall,  on  conviction  in  manner  •""^" »-  ^• 
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provided  by  the  Summary  JurigdictioD  Acts,  be  liable  to  a 

penalty  not  exceeding  five  pounds,  or,  in  the  discretion  of  the 

court,  to  impriBonment  for  any  term  not  exceeding  three 

months,  with  or  without  hard  labour. 

Certain  5.  Any   advertisement    relating    to    Byphilis,    gonorrhcea, 

doclareil*'""  "*  ^^rvous  debility,  or  other  complaint  or  infirmity  ariBing  from 

inderent.  or  relating  to  Bfixual  intercourse,  shall  be  deemed  to  be  printed 

or  written  matter  of  an  indecent  nature  witliin  the  meaning  ol 

section  three  of  this  Act,  if  such  advertisement  is  affixed  to  or 

inscribed  on  any  bouse,  building,  wall,  hoarding,  gate,  fence, 

pillar,  post,  board,  tree,  or  other  thing  whatsoever,  so  as  to 

be  risible  to  a  person  being  in  or  passing  along  any  street, 

public  highway,  or  footpath,  or  is  affixed  to  or  inscribed  on 

any  public  urinal,  or  is  delivered,  or  attempted  to  be  delivered 

to  any  person  being  in  or  passing  along  any  street,  public 

highway,  or  footpath. 

Conttubie  may       6.  Any  constable  or  other  peace  officer  may  arrest  without 

rf^enM"*"  warrant   any  person  whom   he   shall   find   committing  any 

offence  against  this  Act. 
Interpretation,      7.  In   this  Act    the    expression    "  Summary  Jurisdiction 

Acts" — 
42  k  43  Vict.  In  England  means  the  Summary  Jurisdiction  (English)  Acta 
"■  **'  within  the  meaning  of  tlie  Summary  Jurisdiction  Act, 

1879; 
27  k  21*  Vict.   In    Scotland   means    the    Summary   Jurisdiction    (Scotland) 
■     ■  Acts,  1864  and  1881,  and  any  Acts  amending  the  same; 

c.  33.  and 

In  Ireland  means  within  the  police  district  of  Dublin  metro- 
polis the  Acts  regulating  the  powers  and  duties  of  justices 
of  the  peace  for  such  district  or  of  the  police  of  such 
14  &  IB  Vict.  district,  and  elsewhere  in  Ireland  the  Petty  Sessiona 

'" '  (Ireland)  Act,  1851,  and  any  Act  amending  the  same. 


THE  SLANDER  OF  WOMEN  ACi',  1891. 
5i  &  55  A'icT.  CAP,  51. 

An  Act  to  amend  the  Law  relatinij  to  the  Slander  of  11  omen. 
[5th  August,  1891.] 
Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  l>y 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
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temporal,  and  CommouB,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  foUowa : 

1.  Words  spoken  and  published  after  the  paasing  of  this  Amendment 
Act  which  impute  unchastity  or  adultery  to  any  woman  or  girl " 

shall  not  require  special  damage  to  render  them  actionable. 

Provided  always,  that  in  any  action  for  vords  spoken  and 
made  actionable  by  this  Act,  a  plaintiff  shall  not  recover  more 
costs  than  damages,  unless  the  judge  shall  certify  that  there 
was  reasonable  ground  for  bringing  the  action. 

2.  This  Act  may  be  cited  as  the  Slander  of  Women  Act,  Sbott  title 
1891,  and  shall  not  apply  to  Scotland.  "'"'  ""^"^ 


THE    CORRUPT   AND    ILLEGAL    PRACTICES 
PREVENTION  ACT,.  1895. 

68  &■  59  Vict.  cap.  40. 

An  Act  to  amend  the  Corrupt  and  Illefjal  Practices  Prevention 
Act,  1883.  "       [6th  July,  1895.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled 
and  by  the  authority  ot  the  same,  as  follows: — 

1.  Any  person   who,    or   the    directors    of    any   body   or  Certiuii  false 
association  corporate  which,  before  or  during  any  parlia-  g^^JJ!^"^ 
mentary  election,  shall,  for  the  purpose  of  affecting  the  return  a  candidate 
of  any  candidate  at  such  election,  make  or  publish  any  false  ^^^'^ 
statement  of  fact  in  relation  to  the  personal  character  or  practice- 
conduct  of  such  candidate,  shall  be  guilty  of  an  illegal  practice 

■within  the  meaning  of  the  provisions  of  the  Corrupt  and  *8 1 47  Viet. 
Illegal  Practices  Prevention  Act,  1883,  and  shall  be  subject  to "' "' 
all  the  penalties  for  and  consequences  of  commilting  an  illegal 
practice  in  the  said  Act  mentioned,  and  the  said  Act  shall  be 
taken  to  be  amended  as  if  the  illegal  practice  defined  by  this 
Act  had  been  contained  therein. 

2.  No  person  shall  be  deemed  to  be  guilty  of  such  illegal  Eiidenoe  on 
practice  if  he  can  show  that  he  had  reasonable  grounds  for  ct^e'^under 
believing,  and  did  believe,  the  statement  made  by  him^  to  be  the  Act. 
true. 

Any  person  charged  with  an  offence  under  this  Act,  and  the 
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husband  or  wife  oE  such  person,  as  the  case  may  be,  shall  be 

competent  to  give  evidence  in  answer  to  sach  charge. 

iDjonetioD  S.  Any  person  who  shall  make  or  publieh  any  false  state- 

iS^B^^"  ^^^^  ^^  f^*  *^  aforesaid,  may  be  restrained  by  interim  or 

stotemeiit.        perpetual  injunction  by  the  High  Court  of  .Tustiee  from  any 

repetition  of  such  false  statement  or  any  false  statement  of  & 

similar  character  in  relation  to  such  candidate,  and  for  the 

purpose  of  granting  an  interim  injunction  primd  facie  proof  of 

the  falsity  of  the  statement  shall  be  sufficient. 

Cuididate  4.  A  candidate  shall  not  be  liable,  nor  shall  be  subject  to 

"rSi^«e«'    ^^y  incapacity,  nor  shall  his  election  be  avoided,  for  any 

of  iiieg>i  pnc-  illegal  practice  under  this  Act  committed  by  his  agent  other 

"*  '  **""     than  his  election  agent,  unless  it  can  be  shown  that  the 

candidate  or  his  election  agent  has  authorised  or  consented  to 

the  committing  of  such  illegal  practice  by  such  other  agent,  or 

has  paid  for  the  circulation  of  the  false  statement  constituting 

the  illegal  practice,  or  ualess  upon  the  hearing  of  an  election 

petition  the  election  court  shall  find  and  report    that  the 

election  of  such  candidate  was  procured  or  materially  assisted 

in  consequence  of  the  making  or  publishing  of  such  false 


5.  This  Act  may  be  cited  as  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1895,  and  shall  be  construed  as 
one  with  the  Corrupt  and  Illegal  Practices  Prevention  Act, 
1688,  and  that  Act  and  this  Act  may  be  cited  together  as 
the  Corrupt  and  Illegal  Practices  Prevention  Acts,  188S  and 
1896. 
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ABILITY : 

words  imputing  want  of,  in  office,  28 

ABSENTEE : 

repetition  to  one  of  two  persons,  ol  slanderoDS  rumoar 

affecting.  301 

ABSOLUTE  PRIVILEGE  (see  Privileob,  also  Occabiok) 

ABUSE : 

mere  general  words  of,  not  actionable,  46 

ACCESSORIES : 

to  the  publication,  criminal  liability  as  to,  474,  486 

ACCIDENTAL  PUBLICATION  : 

liability  for,  and  evidence  as  to,  265 

ACCOUCHEUR : 

slander  of,  by  imputation  of  want  of  skill,  S7 
words  imputing  adultery  to,  217 

ACQUITTAL : 

defendant  entitled  to  bis  costs  on  acquittal,  on  trial  of 

indictment  or  information,  when,  530 
how  costs  on  acquittal  may  be  recovered,  ib. 

ACTION : 

grounds  of,  for  slander,  generally,  4 

for  words  not  in  themselves  defamatory,  47 — 8 

consolidation  of  several  actions  for  same  libel,  388 

second  action  for  same  libel,  337 

maintenance  in  an  action  of  libel,  340 

remitted  to  County  Court,  procedure  as  to,  350 

ADMINISTRATION : 

of  justice,  contempts  of  Court  by  wrongful  interference 
with,  408  (and  see  Contempts) 

ADMONITION  or  ADVICE  : 

communication  by  way  of  (see  Occasion  of  Publication) 
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ADULTERY : 

imputation  of,  now  actionable  by  Btatate,  44 
verbal  charges  of,  occasioning  loss  of  buBinees  or  employ- 
ment, 40—44 
imputations  of,  upon  a  deceased  lady,  437 

ADVERTISEMENT : 

offering  reward  for  production  of  a  supposed  will  of  a 

deceased  person,  58 
impeaching  the  quality  of  goods,  manufactures,  &c.,  of 

tradesmen,  83 
injurious  to  a   phyeician,  by  falsely  advertising   quack 

uedicines  as  of  his  preparation,  84 
of   tradesmen   and   others,  may  be  the  subject  of  (air 

criticism,  154 
offering  rewards  for  evidence,  407 
containing  threats  of  legal  proceedings,  in  respect  of 

alleged  infringements  of  patent  rights,  333 
indecent,   affixing  or  otherwise  exhibiting,  a  sammary 

offence,  369 

ADVICE  : 

defamatory  communications  by  way  of  (see  Occasioh) 
asked  on  a  subject  in  which  inquirer  is  intereBt«d  (see 
Occasioh) 

AFFIDAVITS : 

defamatory  matter  contained  in,  not  actionable  if  made 

in  the  regular  course  of  a  judicial  proceeding,  96 — 7 
scandalous  and  irrelevant  allegations  in,  how  dealt  with, 

97 
no  privilege  attaching  to  voluntary  and  extra-judicial,  98 
in  aggravation  of  punishment,  524 

where  defendant  suffered  judgment  by  default,  ib. 
subsequent  and  prior  conduct  of  defendant,  ib. 
on  breach  of  recognizance  by  subsequent  publication  of 

the  libels,  525 
as  to  answering  prosecutor's  affidavits,  ib. 
in  mitigation  of  punishment,  ib. 

truth  of  libel  not  available  in  unless  pleaded,  ib. 

under  section  6  of  the  Libel  Act  of  1843.. .526 

that  dtfenduot  scopped  the  sale  of  ibc  libel,  ib. 

on  applications  for  leave  to  tile  criminal  informations,  454 

AGENT ; 

publication  of  libel  by  master  through  agency  of  servants 
and  others,  270 

newsvendor  selling  newspaper  in  ignorance  that  it  con- 
tained a  libel,  ib. 

employment  of  to  distribute  copies  of  a  libel,  ib. 

charge  against  principals  of  complicity  in  fraud  of,  305 
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AGENT— continued. 

evidence  to  rebut  piimii  facie  case  of  publication  by  an 
agent,  488 

principleB  as  to  publication  tbrough  the  agency  of 
another,  498 

where  defendant  was  a  mere  innocent  agent  in  the  pub- 
lication, 501 

that  he  was  ignorant  of  the  contents  of  the  paper,  502 

burthen  of  proof  on  defendant  to  establish  uuch  ignorance, 
503 

servants  or  agents  of  booksellers  and  publishers  of  news- 
papers, ib. 

doctrine  and  principle  of  criminal  responsibility,  500 

cases  in  which  servants  and  agents  have  been  held 
criminally  liable,  though  ignorant  of  the  libel,  501 — 3 

evidence  to  rebut  pHiiu'i  facie  case  of  publication,  504 

provisions  of  the  statute  as  to,  ih. 

evidence  in  contradiction,  exculpation  or  excuse,  506 

evidence  of  authority  to  publish  a  libel,  ih. 

AGGRAVATION  (matters  of)  : 

of  damages  by  plea  of  justification,  224 

by  injudicious  cross-examination  of  plaintiff,  ih. 

matters  alleged  in,  must  be  covered  by  the  justification,  304 

of  punishment,  affidavits  as  to,  524 

subsequent  conduct  of  defendant,  ib. 

conduct  prior  to  conviction,  ih. 

AGREEMENT : 

to  accept  the  publication  of  mutual  apologies,  252 
to  compromise  a  libel  by  payment  and  acceptance  of 
money,  323 

ALDERMAN : 

of  a  borough,  slander  of,  32 

ALIEN  : 

may  sue  for  libel,  when,  234 

ALLEGORICAL : 

representations,  libels  by  (see  FiouRiTivE  Libels) 

AMBASSADORS  : 

libellous  reflections  on  foreign  ambassadors,  440 

AMBIGUOUS  IMPUTATIONS  : 

rule  of  construction  as  to,  12,  IS 

what  are  questions  for  the  judge,  and  what  for  the  jury, 

17 
libels  expressed  in  ambiguous  language,  70 — 77 
evidence  as  to  meaning  of,  278 

if  a  particular  meaning  be  ascribed  to,  by  innuendo,  it 
must  be  adhered  to,  277 
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ANAGRAM : 

libel  by  rebus,  or,  77 

ANIMUS  (see  Malice) 

ANONYMOUS  LETTERS ; 

showing  such  to  a  bond  fide  inquirer  as  to  character  of 

person  the  subject  of,  2bo 
interrof^atories  as  to  authorship  and  pubtication  of,  284 
secondary  evidence  as  to  authorship  of,  489 

APOLOGY : 

statutory  plea  of,  and  offer  of,  for  libel  in  a  newspaper, 
252,  808 

not  to  be  filed  without  payment  into  court,  ib. 

must  be  inserted  in  a  prominent  part  of  the  paper,  ih. 

plea  of  agreement  to  accept  publication  of  mutual  apolo- 
gies, ib. 

how  dama^^es  to  be  assessed  when  jury  find  apology 
insufficient,  S09 

excessive  publication  of  apology,  835 

apology  or  offer  of,  evidence  as  to  in  action  for  defama- 
tion. 308 

jury  to  decide  as  to  sufficiency  of,  809 

defendant  not  bound  to  insert  one  dictat«d  by  plaintiff,  ib. 

apology  a  nullity  without  payment  into  court,  ih. 

agreement  to  apologise  and  pay  costs  as  between  attorney 
and  client,  enforced  by  rule,  323 — 4 

costs,  where  jury  find  amount  paid  into  court  sufficient, 
but  apology  not  satisfactorily  proved,  309 

at  trial,  and  settlement  of  action,  breach  of  faith  as  to, 
by  publishing  a  nullification  of  the  apology,  339 

APPLICATION : 

of  the  slander  or  libel  to  the  plaintiff,  25 

it  must  be  shown  ihat  the  words  apply  to  the  plaintiff,t6. 

where  t)ie  charge  is  applied  to  one  of  several,  492 

of  the  libel  to  the  relalor,  must  be   clearly  shown  on 

motion  for  criminal  information,  491 
the  like  on  trial  of  indictment,  or  information,  ib. 
of  libel,  to  the  prosecutor,  a  question  for  the  jury,  ib. 

APPORTIONMENT : 

of  damages  where  actions  consolidated,  221 
of  costs  where  actions  of  libel  consolidated,  323 

ARCHITECT : 

criticism  on  the  buildings  and  works  of,  153 

ARMY: 

defamatory  reports  against  officers  in,  by  military  courts 
of  inquiry  (see  Naval  and  Military  Coobts) 
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ARREST  OF  JUDGMENT: 

grounds  tor ;  that  the  mutter  appearing  upon  the  record 

is  not  libellous,  317,  318 
provisions  of  the  Libel  Act  as  to,  514 

ARSON: 

charge  of  setting  bis  own  premises  on  fire,  23 

ARTICLES  OF  WAR: 

proceedings  of  military  court  of  inquiry  under  (see  Naval 
AND  Military  Courts) 

ARTIST : 

criticism  on  the  pictures  and  works  of,  153 

ASSAULT  IN  COURT: 

a  contempt  of  court,  899 

ATHEIS\f: 

libel  of  a  candidate  for  Parliament  by  charge  of,  146 

ATTACHMENT : 

proceedings  by,  for  contempt  of  court,  419 

ATTORNEY  (see  Solicitor) 

ATTORNEY-GENERAL  : 

power  and  duty  of,  as  to  filing  criminal  informaUons  for 
libel,  443 — 4  (and  see  Criminal  Information) 

AUCTIONEER : 

libellous  notice  to,  by  person  interested  in  proceeds  of 
sale,  179 

AUTHOR : 

injury  to  reputation  of,  by  publication  of  spurious  editions 

of  works  of,  84 — 6 
of    libellous    or    illegal    publication,  has  no  copyright 

therein,  335 
of  anonymous  letters,  secondary  evidence  as  to,  489 
libels  of  authors  in  reviews  and  criticisms  of  their  works 

(see  Reviews) 

AUTHORITY : 

publication  of  libel  by  authority  or  request  of  another, 
270—1 

libel  published  in  newspaper  without  proprietor's  autho- 
rity, 504 

evidence  of  authority  to  publish  a  libel,  505 — 6 

AVERMENTS : 

of  extrinsic  facts  m  indictments  and  criminal  informa- 
tions, 489 

evidence  in  support  of,  in  indictments  and  informations^ 
490 

evidence  to  disprove  on  trials  of  indictment,  &c.,  498 
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B. 
BANKER : 

words  imputing  indigent  circumBtances  to,  39 
refusing  to  honour  a  cheque  of  a  customer,  ib. 
allegations  causing  a  run  upon  a  bank,  287 

BANKEUPTCY : 

words  imputing  such  to  persons  in  trade  or  business,  38 
imputation  of,  in  notice  to  auctioneer  as  to  proceeds  ol 

sale,  179 

BABRISTER-AT-LAW : 
slander  of,  37 
injury  to  reputation  of,  by  publisher  of  spurious  edition 

of  hia  law  book,  84 
provoking  language  by,  causing  solicitor  to  send  challenge 
to  fight  a  duel,  99 

BASTAED : 

imputation  that  heir-apparent  is  a,  52 

BAWDY  HOUSE : 

imputations  of  keeping  such,  9 

BELIEF : 

boiu'ifide  in  the  truth  of  slander  or  libel,  no  defence,  148 

BILLS  OF  EXCEPTION: 

abolished  by  the  Judicature  Act  and  Orders,  389 

BLACK  SHEEP: 

to  write  and  publish  of  a  person  that  he  is  a  "  black 
sheep,"  "  blackleg,"  or  "  impostor,"  73 

BLANK: 

where  the  name  of  the  person  calumniated  is  left  blank, 
492 

BLASPHEMOUS  PUBLICATIONS : 

what  are,  353—364 

no  privilege  as  to  reports  of  proceedings  in  Courts  of 
justice  containing  blasphemous  matter,  103 

an  indictable  offence  at  common  law,  854 

criminal  informations  may  be  filed  against  publishers  of, 
356 

modern  cases  on  the  subject,  357 

blasphemous  libel  on  the  Old  Testament,  358 

the  offence  complete,  whether  the  blasphemy  be  oral  or 
written,  360 

matter  and  manner  of  the  publication,  361 

profane  and  derisive  caricatures,  ib. 

distinction  between  ridicule  of  the  Scriptures  and  dis- 
cussions on  controverted  points,  ib. 

intention  the  criterion  and  test  of  guilt,  862 
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BLASPHEMOUS  PUBLICATIONS— rout; lu'ci. 
design  of  t)ie  author  to  occasion  mischief,  363 
defendant  on  his  ti-ial  not  allowed  to  re-assert  nor  to 

justify  the  blasphemy,  i^. 
no  ground  for  new  trial  that  judge  refused  to  allow 

blasphemous  extracts  to  be  read,  ilj. 
the  Lihel  Act,  1843,  has  no  application  to  blasphemous 

publications,  ib. 
separate  trials  where  several  jointly  indicted,  364 
truth  of  the  publication  no  justiGcation,  evidence  of  truth 

of  inadmissible,  466 
that  publication  was  for  public  benefit,  inadmissible,  ib. 
after  verdict  or  judgment,  copies  of  the  publication  may 

be  seized,  364 
the  delivery  of  blasphemous  lectures  illegal,  and  contract 

to  hire  rooms  for  such  purposes  cannot  be  enforced,  361 

BLASPHEMY: 

publication  of  matters  of,  not  protected,  103 

libel  of  a  candidate  for  Parliament,  by  a  charge  of,  137, 

145 
an  offence  against  the  peace  and  good  order  of  society, 

853 
an  indictable  offence  at  common  law,  354 
leading  eases  on  the  subject,  ib. 
the  ofience  complete  whether  the  blasphemy  be  oral  or 

written,  360  (and  see  Blasphemous  Publications) 

BONA   FIDE: 

belief  in  the  truth  of  the  defamatory  matter,  no  defence,  148 
inquiries,    communications   in   reply    to,   160    (and    see 
Occasion) 

BONA  FIDE  COMMUNICATIONS  (see  Occasion  of  Publica- 
tion, also  Malice) 

BOOKS : 

reviews  and  criticisms  of,  150  (see  Reviews) 
libellous,  sale  of  by  bookseller's  servant,  271  (see  Book- 
seller) 
obscene,  statute  for  preventing  sale  of,  367 

BOOKSELLER : 

sale  of  libellous  books  through  agency  of  servants,  271 

publication  of  libel  by  sale  of  book,  ib. 

civil  liabilities  of,  for  acts  of  their ;servants  or. agents  in 

the  printing  and  publishing  of  libellous  matter,  ib. 
criminal  responsibility  of,  for  the  publication  of  libels 

through  agency  of  servants,  499— -505 
doctrine  and  principle  of  criminal  responsibility,  500 
cases  in  which   held  criminally  liable  for  the   acts   of 

servants,  ib. 
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BOOKSELLER— con(."«H€rf. 

statutory  provision  as  to  evidence  to  rebnt  pi-imd  facie 
publication  by,  504 

may  show  that  the  libel  was  published  without  his  know- 
ledge, consent,  or  authority,  ib. 

also  that  the  publication  did  not  arise  from  want  of  due 
care  or  canlion  on  his  part,  505 

BOROUGH : 

imputation  upon  an  alderman  of,  32 

BREACH  OF  PEACE : 

communications  tending  to  provoke,  497 

allegations  in  indictment  of  intention  to  provoke,  most  be 

proved,  ib. 

BRIBERY : 

and  corruption,  words  imputing  such,  8 
charges  of,  by  rival  agents  at  election,  192 
contempt  of  court  hy  offering  b  bribe  to  a  judge,  411 

BROTHEL : 

imputations  of  keeping,  9 

BUSINESS : 

slander  and  libel  of  persons  in  (see  TRi.DESMBN,  also 

Office) 
publications  injuriously  affecting  trade  or  business  (see 

Injunctions) 

BUSYBODY : 

defamatory  communications  made  in  the  capacity  of,  159 

C. 
CAB-DRIVER : 

master  wrongfully  writing  on  licence,  72 

CANDIDATE : 

for  Parliament,  slander  of,  30  (see  Pabu&hent) 

false  statement  of,  an  "illegal  practice,"  31 

for  election  to  a  club,  slander  of,  ib. 

for  Parliament,  libel  of  by  publication  of  defamatory 
speech  made  at  a  political  meeting,  137 

publishing   defamatory   matters   of    rival    candidate    to 
damage  his  chance  of  success,  211 
CANON: 

legal,  as  to  privileged  commmiications,  297 

CARICATURE : 

libels  by  drawing  sketches,  &c.,  75 
profane  and  derisive,  of  the  Scriptures,  361 

CAUTION : 

to  a  tradesman,  not  to  trust  a  certain  customer,  189 
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CERTIOEAKI : 

for  removftl  of  indictment  for  libel,  475 
Crown  Office  Rules  as  to,  ib. 

CHALLENGE : 

words  uttered  as  a  challenge  to  fight  a  duel,  or  with 

intention  to  provoke  each,  indictable,  1 
words  of  counsel,  provoking  solicitor  to  send  such,  99 
sending  a  challenge  to  fight  or  provoking  another  to  send 

such,  4S2 
security  for  the  good  behaviour  may  be  required    of 

persons  found  guilty  of  sending,  469 

CHAMBERS : 

of  judge,  contempt  of  court  at,  how  dealt  with,  890 — 1 

CHARACTER : 

publication   of  speech  made  in  vindication  of,  may  be 

justified ,  155 
of  servant,  eommnnicationB  in  reply  to  confidential  and 

\iondfide  inquiries  as  to,  160 
action  will  not  lie  against  master  for  refusing  to  give,  ih. 
general  rule  on  giving  character  of  servant,  161 
given  when  not  asked  for,  163 
good,  given,  may  be  retracted  when,  164 
communications    as    to,    made    in    presence    of    third 

parties,  ih. 

CHARITABLE  INSTITUTION : 

report  containing  matter  defamatory  of  officer  of,  167, 174 
criticisms  on  the  management  of,  167 
communication  by  one  subscriber  to  another,  as  to  conduct 
of  medical  attendant,  ib. 

CHASTITY: 

reflections  on  the  chastity  of  females  (see  Iumobality) 

CHEATING : 
at  cards,  71 

CHRISTIANITY  : 

publications  againBt  (see  Blasphbiuous  Puslicatiohs) 

CHURCH : 

comments  on  conduct  of  clergymen  in  matters  relating  to, 
146 — 7  (and  see  Clekqtuen) 

CIRCULAR: 

by  rival  manufacturers,  impugning  the  goods  of  others, 

332 
discussing  the  merits  of  an  action,  a  contempt  of  court, 

405 
libellous  of  partnership  under  adminiBtration  of  comrt,  406 


coy  Google 


626  GEIfERAL  INDEX. 

CIRCULATION  OF  LIBEL: 

extent  and  mode  of,  aa  evidence  oE  malice  (see  Mode  of 
Publication) 

CIRCUMSTANCES : 

of  the  publication,  as  ground  of  privilege  or  defence  (see 
Occasion) 

CLAIM : 

statement  of  (see  PiiBadinob) 

CLASS; 

libels  on  a  class  or  body,  450 

on  the  clergy  of  a  diocese,  ib. 

criminal  information  for  libels  reflecting  on,  t^. 

indictment  for  libels  on  a  class  or  body,  475,  493 — 4 

CLERGYMEN : 

words  affecting  them  in  office,  32 

of  incontinency  and  immorality  as  to,  ib. 
slander  of,  not  actionable  unless  holding  benefice  or 

preferment,  32 
tendency  to  deprivation  of  office  the  ground  of  action, 
ib. 
charge  against,  of  acts  of  immorality  and  misappropriation 

of  sacrament  money,  ib. 
imputations  upon,  of  drunkenness,  ib.,  136 
newspaper  comments  on  their  conduct  in  matters  relating 

to  the  Church,  146 
communications  between,  defamatory  of  a  curate,  180 
defaming  a  parishioner  from  the  pulpit,  191 
defaming  a  parish  schoolmaster,  by  publication  of  pastoral 

letter,  ib.,  and  209,  210 
advertisement  by,  of  intention  to  preach  a  sermon  on  the 

subject  of  a  pending  action,  restrained  by  injunction, 

334 
libel  on  the  clergy  of  a  particular  diocese,  450 

CLERK  OF  THE  PEACE  : 

criminal  information  for  libel  upon,  449,  604 

CLUBS  AND  PUBLIC  ROOMS: 

words  of  a  candidate  for  election  to  a  club,  31 

loss  of  election  to  membership  of,  as  special  damage,  220 

COLONIAL  COURTS: 

their  jurisdiction  to  punish  for  contempts,  389,  397 
the  Bpeci&c  contempt  must  be  charged  and  the  accused 

heard  in  defence,  423 
proceedings  on  appeal  to  privy  council  as  to  adjudications 

for  contempt,  429,  430 

COLONIAL  LEGISLATIVE  ASSEMBLIES: 
contempts  of,  429  (and  see  Conteupts) 
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COMMENTS : 

on  matters  of  public  interest,  general  principles  as  to, 

139,  140  (and  see  Fair  Comment) 
upon  literary  works,  140,  150 — 1 
upon  matters  of  fact,  when  justifiable,  319 
misBtatements  of  facts  cannot  be  fair,  ib. 
by  counsel  in  a  cause,  upon  facts  proved  or  proposed  to 

be  proved,  279 
in  newspapers,  on  trials  and  proceedings  in  courts  of 

justice  (see  Judicial  Feiocbbdinos) 

COMMODITIES : 

libels  on  tradesmen  in  relation  to,  63 

injunctions  to  restrain  imputations  upon  tradesmen,  831 

COMMONS: 

House  of  (see  Parliament,  also    Parliamentary    Pbo- 

CEEDINOS) 

COMMUNICATION : 

defamatory,  made  in  the  course  of  proceedings  in  courts 
of  justice  (see  Judicial  Froceedinos) 

defamatory,  made  in  the  course  of  parliamentary  pro- 
ceedings (see  Parliamentary  Proceedings) 

defamatory,  '  made  at  a  public  meeting  (see  Public 
Meetinos) 

defamatory,  made  in  the  discharge  of  social  and  other 
duties  (see  Occasion) 

COMPANY : 

may  sue  for  slander  of  title,  54 
liability  of,  for  libel,  231 

manager  of,  charging  a  director  with  the  circulation  of  a 
fictitious  balance-sheet,  185 

COMPROMISE : 

of  libel,  by  agreement  to  apologise  and  pay  costs,  enforced, 
323 

criminal  proceedings  for  defamatory  libels  may  be  com- 
promised, 511 

CONDITIONAL  PRIVILEGE : 

as  applied  to  civil  and  criminal  liability,  510 

reports  of  judicial  proceedings  (see  Judicial  Progeedinos, 

also  Reports) 
reports  of  parliamentary  proceedings  (see  Parliamentary 

Proceedings) 
reports  of  proceedings  at  public  meetings   (see  Public 

Meetings) 
commmunications  made  in  the  discharge  of  social  and 

other  duties  (see  Occasio*i> 
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CONDrCT : 

of  detendaot,  before  and  after  action,  and  in  court  during 

the  trial,  m»y  be  considered  b;  jury  in  assessing 

damages,  224 
affidavits  as  to,  in  aggravation  of  punishment  on  conviction 

for  libel,  524 
prior  to  conviction  and  subsequent,  ib. 
in  mitigation  (see  Mitigation) 

CONFIDENTIAL  COMMUNICATIONS: 

replies  to  confidential  and  bonA_fuh  inquiries,  when  privi- 
leged, 160  (and  see  Occasion) 
privilege  of  witnesses  as  to  disclosure  of,  292 

CONSOLIDATION : 

of  several  actions  for  same  libel,  253,  338 
observations  on. the  enactment  as  to,  256 
apportionment  of  costs,  on,  323 

CONSPIRACY : 

indictment  for  a  seditious  conspiracy,  objections  to,  478 

CONSTITUTION  : 

libels  against  the  (see  Sbditious  Libels) 

CONTEMPTS: 

of  court,  and  scandalous  reflections  on  judicial  proceedings, 
general  jurisdiction  as  to,  884 
necessity  of  power  to  punish  contempts,  385 
power  to  punish,  how  to  be  used,  ib. 
general  nature  of  the  offence,  ib. 
libih  on  jiulries,  when  punishable  as  contempts,  886 
on  Lord  Chancellor  Bacon,  ib. 
on  the  judge  of  the  Court  of  Arches,  ib. 
on  the  judges  of  the  Privy  Council,  387 
on  Lord  Chief  Justice  Coke,  ib. 
on  Lord  Mansfield,  C.  J.,  ib. 
on  Lord  Ellenborough,  C.  J.,  ib. 
on  Le  Blane,  J.,  and  a  jury,  388 
ridicule  and  contempt  of  a  judge  of  assize,  ib. 
reflections  on  judges  and  courts  of  justice,  how  dealt 

with,  ib. 
committals  by  Colonial  courts,  389 
a  safeguard  to  the  administration  of  justice,  ib. 
what  courts  have  jurisdiction  to  punish  for  contempts, 

889 
courts  of  record,  what  are,  ib. 
superior  courts,  their  jurisdiction  as  to,  390 
chambers,  judicial  proceedings  at,  contempts  in  relation 

to,  ib. 
within  the  precincts  of  the  court,  ib. 
judge's  private  residence,  order  of  commitment  for,  made 
at,  ib. 
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in  proceedings  before  the  masters,  392 
quarter  sesBion,  courts  of,  their  power  to  punish  con- 
tempts, ih. 
coroner,  power  of,  to  fine  for  contempt,  893 
county  courts,  statutorj  power  of,  to  punish  contempt,  ib, 
when  the  particular  contempt  must  be  Bpecified  in  the 

order  of  committal,  ib. 
assault  upon  a  county  court  officer,  394 
may  commit  for  disobedience  to  its  orders,  t^. 
justices  of  the  peace  and  couits  of  petty  session,  ib. 
power  of  at  common  law  to  punish  for,  when  committed 

in  face  of,  ib. 
cannot    commit    for    contempt,  except  by  warrant  in 

writing,  ib. 
the  commitment  must  be  for  a  time  certain,  395 
in  Ireland,  limited  power  by  statute  to  commit  or  tine 

for,  ib. 
statutory  power  of  revising  barrister  to  order  removal  of 

persons  interrupting  the  business,  ib. 
ecclesiastical  courts,  contempts  of,  how  dealt  with,  ib. 
courts  martial,  contempts  of,  how  dealt  with,  393 
Isle  of  Man  Court  of  Chancery,  power  to  punish  for 

contempt,  ib, 
judges  in  India  punish  for  contempt,  397 
legislative  assemblies  possessing  judicial  functions,  their 

power  as  to  contempts,  ib. 
Dirision  and  Claeeification  of  Conteiiqils,  397 
Class  I. — Contempts  committed  in  tiie  face  of  the  court, 
898 
general  principles  as  to  contempts,  ib. 
assault  in  court,  399 
defiantly  taking  away  a  document  in  nistodia  cdritc, 

ib. 
using  contemptuous  and  defiant  expressions  to  the 

judge,  ib. 
witness  refusing  to  answer  questions,  400 
defiance,  by  high  sheriff,  of  order  of  judge  of  assize, 

400—1 
insult,  by  counsel,  to  one  of  the  jury,  401 
Class  2, — Contempts  committed  out  of  court  by  wrongful 
interference  with  the  administration  of  justice, 
401 
principles  upon  which  the  jurisdiction  is  founded, 

401—2 
attempts  to  prejudice  the  minds  of  the  public  against 

parties  to  judicial  proceedings,  ib. 
publication  of  ex  parte  statements,  403 
reflecting    on    the    conduct   of    persons   managing 
the  affairs  of  a  lunatic,   under    orders    of    the 
court,  ib. 
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Dirlsion  and  Classification  of  Contempts  {continued). 
Class  2 — (continued). 

reflections  in  newspapers  on  parties,  witnesses,  ODct 
proceedings  -pendente  lite,  403 

actual  interference  with  administration  of  justice,  il>. 

tendency  to  prejudice  accused  on  his  trial,  404 

frivolous  and  vexatious  motions  dismissed  with 
costs,  ill. 

publication  of  the  contents  of  a  petition  filed  in 
court,  406 

of  aSidavits  and  statements  of  claim,  ik 

circular,  discussing  the  merits  of  a  ease,  ih. 

publication  of  other  matters  tending  to  escile  preju- 
dice against  the  parlies,  406 

addressing  public  meetings  on  the  merits  of  a  case,  ih. 

by  advertisement,  of  intention  to  preach  a  sermon 
on  the  subject-matter  of  a  suit,  884 

advertisements  offering  rewards  for  evidence,  407 

the  like  by  a  co-respondent  in  divorce,  ib. 

the  like  by  a  respondent,  offering  reward  for  evidence 
of  adultery  against  the  petitioner,  ih. 

abusing  and  threatening  one  of  the  jury,  after  trial 
and  conviction  of  a  prisoner,  ih. 
Claes  3. — Contempts  by  disobedience  to  the  lawful  judg- 
ments, decrees,  and  orders  of  the  court,  408 

breach  of  order  prohibiting  report  of  trial  until 
concluded,  ib. 

publishing  report  of  proceedings  heard  in  camera,  ib. 

defiant  disobedience  to  order  of  court,  ib. 

device  to  evade  injunction,  409 

aiding  and  abetting  breach  of  injunction,  ib. 

scienter  must  be  proved,  il>. 

where  inability  to  comply  with  order  of  court,  ib. 

contempts  as  to  infants  wards  of  court,  410 

clandestine  removal  of  a  ward  of  court,  ib. 

disobedience  to  orders  of  county  court,  ib. 
Class  4, — Contempts  by  other  acts  tending  to  prejudice 
or  obstruct  the  course  of  justice,  ih. 

threats,  or  attempts  to  intimidate,  to  bribe,  or  unduly 
influence  persons  concerned  in  the  administration 
of  justice,  410 — 11 

offering  a  bribe  to  the  judge,  411 

threatening  a  judicial  ofBcer,  ib. 

abusing  or  assaulting  inferior  officers  of  the  court,  ib. 

abusing  and  threatening  a  solicitor  engaged  in  a 
judicial  proceeding,  412 

attempts  to  intimidate  parties  to  judicial  proceed^ 
ings,  ib. 

threatening  a  prosecutor  who  had  preferred  an  in- 
dictment against  another,  ib. 
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Division  and  Clasaijication  of  Contempts  (continued). 
Class  4 — (continued). 

threatening  letter  by  plaintiff  to  defendant,  pending 

the  suit,  412 
threatening  a  petitioner  in  a  divorce  suit,  ib. 
threatening  a  witness  as  to  his  evidence,  tb. 
tampering  with  a  witness  by  the  offer  of  money  to  go 

away,  413 
terrifying  a  witness  about  to  be  esamined  on  a  com- 
mission, ib. 
result  of  authorities,  ih. 
as  to  the  procedure  against  offenders  for  contempts  of 
court,  413 — 4 
the  summary  process  : 
for  contemptB  committed  in  the  face  of  the  court, 

414 
where  a  judge  is  defiantly  disobeyed,  415 
proceedings  by  the  court  itself,  ib. 
where  the  jurisdittion  is  challenged,  iL 
appeal  against  refusal  to  commit,  416 
or  against  order  to  pay  costs,  ib. 
warrant  of  commitment  by  judge  of  superior  court,  ib. 
general  committal  for  contempt,  ib. 
commitments  by  justices  of  the  peace,  ib. 
bif  viotion  to  the  court  to  commit,  if'. 

where  the  contempt  consists  in  the  improper 

publication  of  proceedings  pendente  lite,  ib. 
when  the  motion  may  be  ex  parte  for  an  order 

absolute,  ib. 
caution  to  be  exercised  as  to  committal,  417 
where  the  offence  is  of  a  trivial  nature,  ib. 
injunction  to  restrain  pah\icB.tiona  pendente  lite, 

418 
to  restrain  threatened  publications,  ib. 
costs  in  proceedings  as  to  contempts,  ib. 
bji  attachment,  proceedings  as  to,  419 

application  for,  on  the  Crown  side,  iii. 
where  the  party  fails  to  appear  and  show  cause,  ib. 
contemptuous  disregard  of  rule  of  court,  420 
the  merits  of  case  for  trial  cannot  be  discussed 

on  shewing  cause,  420 
contempt,  how  cleared,  ib. 
contempts  must  be  answered  in  person,  421 
punishment  for  contempt,  421 

offender  cannot  be  detained  in  prison  for  non- 
payment of  costs  of  contempt,  ib. 
discharge  of  prisoner,  motion  for,  has  priority 
over  all  other  motions,  422 
hi  indictment,  and  by  criminal  infonnation  toe  con- 
'  tempt,  422 
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at  to  the  procedure  againsli  offenders  for  contempts  of  conit 
{contiiived). 
Colonial  courts,  proceedings  of,  as  to  contempts,  423 

the  specific  contempt  must  be  charged  and  the 
accused  heard  in  defence,  ih. 

proceedings  on  appeal  from  Colonial  Court  to 
Privy  Council,  as  to  adjudication  for  con- 
tempt, 424 

Privy  Council  have  no  jurisdiction  to  order 
release  of  offender  pending  appeal,  ib. 

innocent  loan  of  a  newspaper  containing  matters 
scandalous  of  the  court,  ih. 

libelloQB  reflections  on  the  proceedings  of  Parlia- 
ment, 425 

libels  and  contempts  of  members  of,  ib. 

jurisdiction  of  High  Coart  of  Justice  as  to,  Of. 

House  of  Lords  jurisdiction  to  commit  for  con- 
tempt, 426 

the  like  as  to  House  of  Commons,  427 

limit  to  time  o(  commitment  by  Parliament,  429 

the  propriety  of  committal  by  Parliament  cannot 
be  questioned  in  law  courts,  ib. 

of  Colonial  legislative  assemblies,  429 — 30 

distinction  between  power  to  punish  and  power 
to  remove  for  disorderly  conduct,  431 

CONTRACT : 

of  indemnity  against  costs,  damages,  &c.,  of  publishing  a 

libel,  339 
for  printing  libellous  matter,  cannot  be  enforced,  841 
for  the  hire  of  rooms  for  delivering  blasphemous  lectures, 

cannot  be  enforced,  361 

CONVICT: 

words  of  imputation,  "  a  returned  convict,"  5 

CONVICTIONS : 

power  of  justices  to  convict  and  fine  tor  trivial  libels  in 
newspapers,  468 

COPY: 

discovery  by  inspection  and  taking  copy  of  libel,  289 
as  to  order  for  taking  photographic  copies  of  libel,  ib. 

COPYING  LIBELS : 

for  publication,  an  indictable  offence,  487 
the  like  from  dictation,  ib. 

COPYRIGHT : 

slander  of  title  to,  60 

none  in  libellous,  or  otherwise  illegal  publication,  841 
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CORONER: 

defamatory  statement  by,  at  an  inquest,  91 
power  of  to  fine  for  contempt,  89S 

CORPORATIONS: 

may  sue  for  slander  of  title,  54 

may  sue  aad  be  sued  for  libel,  231 

cannot  sue  for  libel  merely  affecting  personal  reputation, 

232 
may  sue  for  libela  affecting  their  business,  ib. 
entitled  to  notice  of  action,  when,  ib. 
when  funds  of  may  be  applied  in  defence  of  action,  340 
may  be  indicted  for  the  publication  of  a  libel,  474  (and 

see  Company) 

CORRESPONDING  INTEREST : 

importance  of,  as  affecting  claim  of  privilege  in  some 
cases  (see  Occasion) 

CORRUPT  AND  ILLEGAL  PRACTICES : 
Prevention  Acts,  1883  and  1895. ..31 

CORRUPTION  IN  OFFICE: 

verbal  imputations  of,  on  parish  officers  and  others,  SO 
libel  of  M.P.  and  of  a  candidate  for  Parliament,  ib. 
charge  of  against  a,  town  clerk  and  clerk  to  justices,  175 
on  Lord  Chancellor  Lyndhurst,  that  he  had  bartered 

ecclesiastical  livinjis,  888 
that  he  had  corruptly  advised   the  appointment  of  Mr. 

Su(;den  to  the  office  of  solicitor-general,  ib. 
imputations  of,  upon  a  stipendiary  magistrate,  450  (and 

see  Office) 

COSTS : 

law  and  practice  as  to,  820 

discretion  of  the  court  as  to,  ih. 

where  no  order,  costs  follow  the  event,  ib. 

appeal  as  to,  dii-ectory  only,  not  prohibitory,  321 

order  depriving  successful  party  of,  "good  cause"  as 
to,  ih. 

provisions  as  to,  in  the  County  Courts  Acts,  322 

where  several  issues,  costs  follow  the  event,  unless  other- 
wise ordered,  322 — 3 

construction  of  the  term  "  event,"  323 

apportionment  of  costs  where  actions  of  libel  consoli- 
dated, ib. 

costs  under  the  Slander  of  Women  Act,  ib. 

compromise  by  apology  and  agreement  as  to  costs,  ib, 

set-off  for  damages  or  costs,  when  allowed,  324 

of  inspecting  and  taking  photographic  copies  of  libel,  ib. 

security  for,  by  plaintiff,  foreigner  resident  abroad,  ih. 

security  for  costs  of  appeal,  ib. 

of  appeal,  general  rule  as  to,  ih. 
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oi  a  discontinued  action,  mnst  be  paid  before  a  sabse- 

quent  action  can  be  brought,  8il7 
of  actions  remitted  to  county  courts,  351 
oi  libel  tried  in  mayor's  court,  352 
on  iniiktment  tor  libel,  529 

by  a  private  prosecutor,  iA. 
upon  a  special  plea  of  justification.  Hi. 
the  section  has  no  application  to  prosecutions  insti- 
tuted by  the  Crown,  53U 
nor  to  seditious,  bluBphemous,  or  obscene  libels,  ib. 
if  no  special  plea  of  justification,  no  power  to  compel 

defendant  to  pay  costs,  ih. 
sustained  by  reason  of  special  plea  do  not  include 

the  general  costs  of  the  prosecution,  ih. 
if  bill  ignored,  no  costs  under  the  statute,  530 
defendant's  costs  on  acquittal,  ih. 
defendant's  costs   include  those   of  showing   cause 

against  rule  nisi  for  criminal  information,  ib. 
defendant's  costs,  how  recoverable,  ib. 
no  certificate  of  judge  can  deprive  defendant  of, 

530—1 
Court  of  King's  Bench  Division  has  no  jurisdictiou 
to  direct  Clerk  of  Assize  to  review  his  taxation,  531 
where  prosecution  by  a  public  body,  ib. 
of  prosecuting  a  libel,  not  payable  out  of  a   borough 

fund,  H). 
of  a  libel  on  a  company,  when  costs  of  prosecution 
payable  out  of  company's  assets,  ib. 
OH  prweedinifg  by  criminal  information,  459 
no  power  to  award  costs  to  prosecutor  in,  ih. 
provisions  of  the  Libel  Act,  1843,  as  to,  460 
of  defendant,  in  proceedings  by  criminal  information  for 

libel,  460 
where  rule  discharged  on  showing  cause,  459 
defendant's  costs  on  default  by  prosecutor,  460 
the  like  on  acquittal,  Ui. 
t)ie  like  where  no  special  plea,  ih. 
of  showing  cause  against  rule  nisi,  allowed  after 

verdict  of  "  not  guilty,"  461 
none  on  acquittal  of  defendant  on  trial  of  infonna* 
tion  ex  officio,  447 
in  proceedings  for  contempts  of  court,  418 

COUNCILLOR  (TOWN): 

imputation  upon,  of  unfitness  for  office,  SI 

COUNSEL: 

privilege  of  speech  of,  in  Courts  of  Justice,  98 

words  of,  causing  provocation  to  a  breach  of  the  peace,  99 

must  not  comment  on  facts  not  proved,  279 
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COUNTY : 

vhon  necessary  to  prove  publication  within,  483—4 
what  is  evidence  of  publication  in  a  particular  county, 
486 

COUNTY  COUNCIL : 

defamatory  stntementa  by  members  of,  not  privileged,  91 

COUNTY  COURT: 

COBts  under  the  County  Courts  Acta,  322 
jurisdiction  of,  in  Ubel  and  slander,  when,  349 
procedure  in,  on  action  remitted  from  High  Court,  ib. 
defendant  to  proceed  as  if  action  originally  brought  in 

County  Court,  350 
special  notice  of  apology  in  action  for  libel  or  slander,  ib. 
payment  into  court,  in  remitted  action,  ib. 
defence  that  libel  or  slander  ia  true,  351 
facts  in  mitigation  of  damages,  particulars  of  must  be 

given,  ib. 
costs,  where  action  remitted  to,  ib. 
jurisdiction  of,  to  punish  for  contempts  of  Court,  393 
assault  upon  a  County  Court  officer,  394 
may  commit  for  disobedience  to  its  orders,  ih. 

COURAGE : 

libel  of  a  naval  commander,  by  imputation  of  want  of, 
450 

COURTS : 

of   justice,  publications    made  in    (see  Judicial   Fho- 

CBBDING3) 

privilege  of  judges  of  Courts  of  Record  as  to  defamatory 

statements  by,  89 
exercising  judicial  authority,  what  are,  101 
inferior  (see  Inferior  Courts,  also  County  Court) 
of  Petty  Sessions  (aee  Justices  of  the  Feacb) 

COURTS-MARTIAL : 

(see  Naval  and  Military  Courts) 
contempts  of,  how  dealt  with  by,  396 
power  of  to  remove  any  person  who  interrnpts  proceed- 
ings of.  ib.,  note  (e) 
libel  on  the  president  of  a,  by  imputation  of  perjury,  &c., 
4S0 

COURTS  OF  INQUIRY: 

instituted  under  Articles  of  War  (see  Naval  and  Military 

Coorts) 
actions  for  libel  against  members  of,  stayed,  129 

COVERT  INSINUATION: 

libel  on  a  person  by,  without  specifically  naming  him,  494 
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CREDIT : 

oE  merchanta,  traders  and  others,  words  affecting,  36 

CRIME: 

words  conveying  direct  charge  of,  18 — 25 

letters  threatening  to  accuse  of,  with  intent  to  extort,  474 

CRIMINAL  INFORMATION : 

for  libel,  jurJBdiction  as  to,  442 

distinction  between  procedure b; criminal  information 
and  indictment,  t/>. 
ex  officio,  filed  by  the  Attorney-General  in  what  cases,  444 

may  be  filed  by  the  Solicitor-General,  when,  ib. 

nature  and  object  of  informations  ex  ojicio,  ib. 

for  what  libels  usually  filed,  445 

in  Crown  cases  the  Court  will  not  interfere,  ib. 

the  Court  will  not  restrain  proceedings  by  Attorney- 
General,  ib. 

nor  quash  an  information  ex  officio,  446 

defendant  entitled  to  a  copy  of  the  information,  ib. 

trial  of,  must  not  be  delayed,  ib. 

postponement  of  trial  on  sufficient  and  satisfactory 
grounds,  ih. 

proceedings  on  trial  of  information  ex  officio,  447 

no  costs  on  acquittal,  on  trial  of   information,  ex 
officio,  il. 
Ill formaiunts  filed  hy  order  of  the  Court,  447 

statutory  provisions  as  to,  448 

general  principles  upon  which  granted,  ib. 

where  the  libel  is  one  reflecting  on  the  administration 
of  justice,  449 

for  a  libel  on  a  clerk  of  the  peace,  imputing  mis- 
conduct in  office,  ib. 

for  a  libel  imputing  corruptionin  office  to  a  stipendiary 
magJBtrate,  450 

against  magistrates  for  corruption  or  oppression  in 
office,  ib. 

for  libels  on  a  naval  commander,  and  president  of  a 
court-martial,  ib. 

for  libels  on  a  body,  class,  or  sect,  ib. 

tor  libellous  reflections  on  the  clergy  of  a  particular 
diocese,  ib. 

for  libels  on  public  bodies  or  institutions,  451 

for  libels  on  peers  and  persons  of  rank  and  dignity,  ik 

against  publishers  of  profane  and  blasphemous  libels, 
S66 

for  seditious  publications  (see  SEornoDs  Libbls) 

for  Ubels  on  the  Crown,  the  Government,  and  its 

ministers,  377 — 81 

for  libels  on  judges,  866 

for  libellous  reflections  on  deceased  persons,  434 — 7 
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Informations ^led  by  order  of  the  Court  (roiitintied). 

for  libels  tending  to  raise  tumult  and  disorder  among 

a  class  or  body,  438 
as  to  the  practice  and  procedure  ht/  criminal  information  for 

UM,  451 
motion  for  order  nisi,  ih. 
Crown  Office  rules  as  to,  462 
notice  of  motion  when  necessary,  ih, 
on  applic&tion  against  a  justice  of  the  peace,  il>. 
the  applicant  must,  in  general,  waive  his  right  of 

action,  453 
refused   if  applicant  has   sought  his  remedy  else- 
where, ib. 
will  not  be  granted  for  sending  a  challenge,  if  relator's 

conduct  has  been  provoking,  ih. 
general    requirements    on    applying    for    leave    to 

file,  ib. 
the  application  must  be  made  promptly,  454 
as  to  the  affUlavits  in  support  of  motion  for  leave  to 

file,  ih. 
title  of  and  filing  the  affidavits,  ib. 
scandalous  or  recriminatory  affidavits,  455 
no  renewed  application  on  amended  or  additional 

affidavits,  ib. 
as  to  the  exhibits  and  drawing  up  of  the  order,  ib. 
Crown  Office  rule  as  to  additional  affidavits,  ib. 
shewing  cause  against  the  order  nisi ;  what  objections 

may  be  relied  on,  456 
where  the  relator  is  a  foreigner  resident  abroad,  ib, 
as  to  tJie  infoniiation,  requisites  of  and  mode  of  framing, 

456 
where  the  libel  has  been  published  by  several,  ib. 
security,  by  recognizance,  for  costs,  457 
appearance,  Ac,  Crown  Office  rules  as  to,  ib. 
pleading  to  tbe  information,  ib. 
special  pleas  and  demurrers,  rules  as  to,  ih. 
order  to  plead,  and  limit  of  time  for  pleading,  458 
judgment  in  default  of  pleading,  ib. 
when  advisable  to  suffer  judgment  by  default,  ih. 
prosecutor's  costs  under  the  libel  act,  458 — 9 
when  part  of  tbe  fine  may  be  applied  towards  prose- 
cutor's costs,  459 
defendant's  costs,  where  acquitted,  or  a  nolle  prosequi 

entered,  ih. 
where  rule  discharged  on  shewing  cause,  i6. 
defendant's  costs  on  default  by  prosecutor,  Crown 

Office  rule  as  to,  460 
tbe  like  where  no  special  plea,  ib. 
costs  of  shewing  cause  against  order  nisi,  allowed  to 

defendant  after  verdict  of  "not  guilty,"  461 


coy  Google 


688  GENERAL  INDEX. 

CEIMINAL  PBOCEEDINGS: 

defamatory  statements  made  in  the  course  of  (see  Judicial 
Pboceedikos) 

CRIMINAL  RESPONSIBILITY: 

for  the  publication  of  libels,  600 — 6 

CRITICISM : 

literary,  on  books,  &c.  (see  Reviews) 

distinction  between  fair,  and  assertion  of  false  facts,  148 

advantages  of,  if  fair  and  truthful,  150 

full  latitude  allowed  to,  when  fair,  151 

imputations  of  sordid  motives  and  dishonest  conduct,  not 

allowed,  152 
on  performances  at  places  of  public  entertainment,  ib. 
on  the  drama,  and  actors,  ib. 
on  a  horticultural  esbtbition,  containing  a  libel  on  an 

exhibitor,  153 
on  the  pictures  and  works  of  an  artist,  ib. 
on  the  buildings  and  works  of  an  arcbitect,  ib. 
tradesmen's  advertisements  and  placards  may  be  the 

subject  of,  15i 

CROWN : 

denying  the  title  of  the  King  or  Queen  to,  378  {and  see 
Kdjo) 

CEOWN-OFFICE : 

rules  as  to  motions  to  commit  for  contempt  of  Court,  416 
rules  as  to  motions  for  criminal  informations,  452 
rules  as  to  pleadings  to  indictment,  479 
rules  as  to  motions  for  new  trial,  523 

CUSTOM : 

loss  of,  as  special  damage,  222 
evidence  as  to  special  loss  of,  ib. 
the  like  as  to  general  loss  of,  ib. 

D. 

DAMAGE  (see  Special  DAitAos) 

DEAD : 

imputation  of  adultery  upon  a  deceased  lady,  75 

libel  on  an  officer  of  militia  by  redeetions  on  his  deceased 

father,  ib. 
libels  reflecting  on  deceased  persons,  434 
libel  by  epitaph,  on  a  deceased  queen,  435 
libel  on  a  deceased  king,  tending  to  bring  bis  successor 

into  contempt,  ib. 
libellous  reflections  on    deceased    persons,  tending    to 

provoke  living  descendants,  436 
libel  imputing  adultery  to  a  deceased  lady,  437 
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DEAD — continued. 

libellous  reflectiona  on  a,  deceased  foreign  nobleman,  137 

libellouB  epitapb  on  a  deceased  man,  438 

absence  of    allegation  of    intent  to    defame   surviving 

relatives,  ib. 
criminal   informations   granted   for   libels    on    deceased 

persons,  4S5 — 7 

DEATH : 

of  plaintiff  or  defendant,  effect  of  in  action  of  slander  or 

libel,  253,  336 
when  the  action  survives,  336 
of  complainant,  in  proceedings  as  to  obscene  publications, 

creates  no  lapse,  368 

DEBATES  IN  PARLIAMENT : 

reports  of  (see  pARLUUENTUtY  FnocBEDiMas) 

DECEASED  PERSONS  : 
libels  on  (see  Dead) 

DEED: 

charge  of  fraudulently  concealing,  6,  7 

DEFAMATION : 

oral  (see  Slander) 
in  writing  (see  Libbl) 

DEFAMATORY: 

matter,  general  grounds  upon  which  the  publication  of 
may  he  excused  (see  Occasion) 

DEFENCE : 

general  grounds  upon  which  the  publication  of  defamatory 

matter  may  be  justified  or  excused,  86 — 7 
depending  on   the   occasion   and   circumstances   of   the 

communication  (see  Occasion) 
all  material  facts  relied  on  in  defence  must  now  be 

pleaded,  294 
fair  report  of  proceedings  in  a  court  of  justice,  101 
reports  of  proceedings  at  a  public  meeting,  134 
conditions  of  the  privilege,  136 
principles  on  which    privileged    communication    rests, 

296—7 
legal  canon  as  to  privileged  communications,  297 
to  indictment  or  information   (see  Evidence  for  the 

Defence) 
conditional  defence  depending  on  the  occasion  and  cir- 

cumstanees  of  the  publication,  296,  610 
identity  of  civil  and  criminal  liability  as  to,  ib. 
that  the  publication  was  made  in  the  public  interest  and 

was  for  the  public  benefit  (see  Public  Intebeet,  Public 

Benefit,  also  Justification,  Evidence,  ApoLooit,  &c.) 
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DEFENDANT : 

in  action  of  slander  or  libel  (see  Fartibs) 
death  of,  whea  action  survives,  336 
himself  now  a  competent  witness,  but  not  compellable, 
on  criminal  charge  of  libel,  498 

DEMURRER : 

proceedings  in  lieu  of,  256 

to  indictment  or  criminal  information,  457 

DICTATION : 

libellous  letters  dictated  to  and  copied  by  clerks,  487 

writing  a  libel  from  dictation,  ib. 

liability  of  person  dictating  a  libel  to  another,  ib. 

DIRECTION : 

to  the  jury  on  trial  of  action  for  libel,  316 

on  trial  of  indictment  or  criminal  information  for 

libel,  614 
provisions  of  the  Libel  Act  (1792)  as  to,  ib. 
construction  put  upon  the  statute  by  the  court,  615 
practice  under  the  statute,  616 
what  are  questions  of  fact  for  jury  and  what  of  law 

for  judge,  517 
direction  to  the  jury  as  to  malice,  619 
in  the  case  of  seditious  publications,  S72 

DIRECTOR : 

of  company,  charge  of  circulating  a  fictitious  balance- 
sheet,  185 

DISCOVERY: 

of  proprietors,  printers,  and  publishers  of  newspapers,  272 
facilities  as  to,  by  the  "  Newspaper  Libel  and  R^istration 

Act,  1881,"  272 
certified  copies  of   entries  from    register,  primil  fade 

evidence  of  proprietorship,  &c.,  274 
by  inteiTogatories 

effect  of  Judicature  Acts  and  R.  S.  C.  as  to,  260 

as  to  allowance  of  before  defence,  281 

as  to  application  for  further  and  better  answers,  282 

in  slander,  as  to  the  words  uttered,  ib. 

where  defendant  raises  two  defences,  ib. 

in  libel,  as  to  publication,  &c.,  ib. 

as  to  real  name  of  author  of  a  book  published  under 

a  iiowi  de  pluvie,  ib. 
as  to  malice,  disallowed,  283 
prinlege  as  to  self-criminating  testimony,  283 — 4 
may,  by  affidavit,  decline  to  answer  on  ground  that 

answer  may  tend  to  criminate,  284 
where  printer's  name  not  stated  on  libellous  handbill, 
ih. 
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by  interrogatories  {continued). 

as  to  the  authorship  and  publication  of  an  anonymous 

letter,  284 
as  to  names  of  printers,  where  a  hogus  firm  put 

forward,  285 
as  to  names  of  witnesses,  disallowed,  when,  ib. 
but  allowed  as  to  material  allegations  of  fact,  ih. 
as  to  the  name  of  the  correspondent  or  person  who 

supplied  defamatory  matter  to  newspaper,  286 
whether  inquiries  made  before  oublication  as  to  truth 

of  libel,  287 
by  defendant,  in  support  of  justification,  ib. 
as  to  the  circulation  of  the  paper  containing  the 

libel,  286 
as  to  defamatory  rumours,  to  same  purport  as  alleged 

libel,  ii.  _      _ 

as  to  previous  publication  of  the  libellous  matter  in 

a  newspaper,  ib. 
letter  containing  libel  in  possession  of  third  party 

who  refuses  to  produce  it,  275 
by  particulars  (see  Particulam) 
by  inspection  and  taking  copies  of  the  libel,  289 

order  for  leave  to  take  photographic  copies  may  be 

obtained,  when,  ib. 
defendant  not  usually  allowed  inspection  of  books, 

Sic,  for  purpose  of  getting  up  a  justification,  290 
exception,  where  some  specified  document  necessary 

for  his  defence,  ib. 
production  of  documents  tending  to  criminate,  288 
of  letters  wiitten  on  a  privileged  occasion,  291 
as  to  the  contents  of  a  written  document  not  in  the 

party's  possession,  lA. 
where  libel  destroyed,  affidavit  by  plaintiff  as  to  the 

words  thereof,  inadmissible,  292 
official  communications  between  public  officers  upon 

matters  relating  to  the  public  service,  privileged,  ib. 
State  documents,  extent  of  privilege  as  to  production 

of,  ib. 
reports  by  Government  officials  to  the  Crown,  or  its 

representatives,  ib. 
communications   between  client   and   legal  adviser, 

privilege  as  to  discloBure  of,  292 — 3 
a  pursuivant  of  the  Heralds'  College  not  within  the 

rule,  293 
DISCUSSION,  FREE  : 

privileges  of  as  to  the  acts  of  the  Government,  &c , 
380— -1  (and  see  Public  Ihtbbest) 

DISEASE  : 

infectious  or  contagious,  words  imputing  such,  26 
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DISHONESTY : 

imputations  of  in  giving  character  of  servant  (see 
Servant) 

DISINHERISON : 

words  tending  to  (see  Slander  of  Title) 

DIVORCE  PROCEEDINGS  : 

co-respondent  offering  reward  for  evidence,  407 

DOCUMENTS : 

discovery  of  by  inspection,  taking  copies,  &.Q.,  280 
of  State,  privilege  as  to  production  of,  292  {and  see 
Discovery) 

DOMESTIC  SERVANT: 

imputation  upon  of  immorality,  42  (and  see  Women, 
Slander  of) 

DOUBTFUL  MEANING : 

rules  of  construction  as  to  words  of,  16 

DRAMA: 

the  productions  of  a  dramatic  author  may  be  the  subject 
of  fair  criticism,  152 

DRAWING : 

libels  by  pictures  and  Cftricatures,  75 

DRUNKENNESS: 

words  of  when  actionable,  44 

DUEL: 

criminal  information  granted  against  a  solicitor  for  send- 
ing counsel  challenge  to  fight  a,  99 

DUTY: 

as  ground  of  privilege  in  making  a  defamatory  communi- 
cation, 298,  802 

defamatory  communications  made  in  the  discharge  of 
social  and  other  duties,  298 — 9  (see  Occasion) 

absence  of,  either  legal,  social,  or  moral,  renders  the 
communication  actionable,  299 

rule,  where  absence  of  any  legitimate  interest  or  duty, 
187 

none,  in  a  stranger,  to  communicate  to  ship-owner  alle- 
gations of  misconduct  in  captain  of  ship,  t{i. 

communication  conveying  unfounded  suspicion  of  felony, 
190 

defence,  that  communication  made  in  discharge  of,  298 

how  and  when  a  defence  to  the  publication  of  defamatory 
matter,  ib. 
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ECCLESIASTICAL  COURTS : 

juriBdiction  of,  in  suits  for  defamation   aboliahed,  218, 

note  {D 
contempts  in,  how  dealt  with,  395 

EDITOR :  (See  Newspaper) 

EFFIGY : 

libel  by  burning  in  effigy,  43i 

by  exhibition  of  was  figure,  il>.  (and  see  Topical  Libels) 

ELECTRIC  TELEGRAPH : 

publication  of  libel  through,  264 

EPITAPH  : 

libellous,  of  a  deceased  queen,  435 

suggested  epitaph,  lihellous  of  a  deceased  persoD,  438 

ERROR : 

utH  of,  in  criminal  proceedings  for  libel,  522 

respite  of  judgment  pending  application  for  writ 

of,  ih. 
fiat  of  the  attorney -general  must  he  obtained  for,  ib, 
error  not  available  when.  Hi. 

EVIDENCE : 

plaintifTs  proofs  in  slander  and  libel,  257 

of  special  character  and  eitrinsic  facts,  257 

of  holding  the  office  of  justice  of  the  peace,  constable, 

&c.,  258 
of  appointment  of  assistant  overseer,  il. 
nature  of  evidence  in  support  of  general  averment  of 

special  character  or  office,  ih. 
proof  of  qualifications  of  solicitors,  and  others,  Hi. 
proof  of  qualifications  of  practitioners  in  medicine  and 

surgery,  259 
medical  register  evidence  of  qualification  for  certain  pur- 
poses, ih. 
but  not  exclusive  evidence  in  actions  for  defamation,  260 
where  the  words  import  the  fact  of  plaintiff  holding  the 

office,  iic,  H). 
rebutting  evidence  in  support  of  character  impeached, 

260 
of  publication  (see  Publication) 
of  a  lihel, 

it  must  be  proved  that  the  matter  charged  is  a  libel, 

314 
the  libel  should  be  produced  at  the  trial,  ib. 
libel  or  no  libel  as  a  question  of  fact  for  the  jury, 

315 
provisions  of  Libel  Act  (1792),  ib. 
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EVIDENCE— coH(mHerf. 
of  a  libel  (continued). 

practice  of  the  courts  as  to,  in  civil  as  well  as  in 

criminal  trials,  315 
direction  to  the  jury,  discretion  of  judge  as  to,  316 
duty  of  jury  to  take  judge's  definition  of  the  law  as 

to,  Hz. 
if  jury  find  the  matter  charged  is  not  a  libel,  verdict 

may  be  set  aside  if  manifestly  wrong,  317 

when  judge  may  withhold  case  from  jury,  318 

of  the  application  of  the  sUtniler  or  libel  to  the  plaitnifi,  and 

proof  o/ihe  innuendoes, 
where  the  plaintiff  is  actually  named  in  the  libel,  276 
meaning  of  defendant  as  averred  by  innuendo,  277 
\rbere  the  words  are  innocent  in  their  primary  and 

natural  sense,  il>. 
the  secret  intent  of  the  utterer  immaterial,  278 
where  other  paragraphs  in  same  newspaper  admis- 
sible to  explain  libellous  passages,  il>. 
the  tendency  of  the  Ubel,  not  the  intention,  is  the 

question  for  jury,  279 
when  slander  or  libel  is  published  in  foreign  lan- 
guage, ib. 
counsel  not  to  comment  on  facts  not  proved,  ib. 
of  defendant's  Malice  (see  Maucb) 
of  Special  Damage  (see  Special  Damage) 
ditcavery,  in  actions  of  slander  and  libel  (see  Discotebv) 
defendant's  proofs, 

how  affected  by  the  R.  S.  C,  294 

what  was  formerly  available  under  the  general  issue, 

il. 
allegations  of  fact  taken  to  be  admitted,  when,  ih. 
in  denial  of  prefatory  allegations,  ib. 
to  disprove  publication  by  showing  that  he  was  the 

mere  innocent  agent  of  another,  295 
in  libel  of  plaintiff  in  his  vocation,  defendant  may 

show  that  vocation  illegal,  ih. 
so  also  for  libel  of  plaintiff  in  bis  trade,  defendant 

may  show  that  trade  illegal,  ib. 
as  in  the  case  of  a  manufacturer  of  an  article  for 

adulterating  beer,  ib. 
that  a  fair  report  of  proceedings  publicly  heard  in  a 

court  of  justice,  296  (see  Bepobts  of  Judicial 

Procbedinos) 
reports  of  proceedings  at  public  meetings,  ib.  (see 

Public  Meetinos) 
principles  on  which  privileged  communication  rests 

(see  Occasion) 
legal  canon  as  to  privileged  communications,  297 
where  the  onus  of  negativing  malice  is  thrown  upon 

thed  •     •         ■■ 
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EVIDENCE— wHiiMHct?. 

de/endant'g  proofs  (continued). 

what  are  questions  of  law  for  the  judge  and  what  of 

fact  for  the  jury,  297 
rule  of  law  as  to  malice,  298 
where  the  communicatioa  ib  made  in  discharge  of 

duty,  302 
communications    in    reply  to  inquiries  as  to  the 

character  of  servants  and  others,  299 
presumed    that    character    given    without    malice, 

unless  the  contrary  expressly  proved,  ii. 
communications   in  vindication  of   character  or   in 

reply  to  personal  attacks,  300 
where  plaintiff  and  defendant  have  both  had  recourse 

t)  the  press,  ih. 
defendant  cannot  give  evidence  of  libels  upon  him, 

published  by  plaintiff,  unless  they  constituted  the 

provocation,  ih. 
when  evidence  of  excess  is  given,  Vi. 
where  an  excess  beyond  the  privilege  the  presump- 
tion of  malice  arises,  801 
but  not  so  where  the  evidence  of  excess  is  capable  of 

a  /«()((( Jlde  construction,  ib. 
speculative  opinions  in  books,  as  matter  of  defence, 

307 
where  the  defence  relied  on  is,  that  the  communica* 

tion  was  made  in  tlie  homi^de  discharge  of  a  duty, 

298  (see  Occasion) 
right  of  the  jury  to  see  the  libel,  314  and  849 
when  secondary  evidence  of  its  contents  may  be 

given,  314 
libel  or  no  libel  as  a  question  of  fact  for  the  jury, 

815 
direction  of  the  judge  to  the  jury  as  to,  S16 
when  verdict  of  jury  will  be  set  aside,  317 
justification,  evidence  in  support  of,  in  civil  proceedings, 

304  (and  see  Justification,  also  Teuth) 
in  niitiffation  of  damage*  (see  Mitigation) 
for  the  prosecution  in  erimiiial  }>roceedings  for  libel 

in  support  of  indictment  or  criminal  information, 

482 
the  question  of  publication  is  usually  one  of  fact  for 

the  jury,  483 
county,   publication  within,  necessary  in  criminal 

cases,  ih. 
postmark,  corroborative  evidence  as  to,  484 
what  is  evidence  of  publication    in    a    particular 

county,  485 
writing  a  libel  in  one  county  and  publishing  in 

another,  indictable  in  either,  tb. 
primii  facie  proof  of  publication,  486  , 
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EVIDENCE— coHtiHiierf. 

for  the  prosecution  in  criminal  proeeedintjg  for  libel  (con- 
tinved). 

writing  and  composing  a  libel  with  intent  to  pub- 
lish, 487 

cop^'ing  a  libel  for  the  purpose  of  publication,  ih. 

liability  of  a  person  dictating  a  libel  to  another,  ih. 

aiding  another  in  the  making  of  a  libel,  488 

sale  by  an  agent  in  a  shop  in  the  usual  course  of 
businese,  ib, 

evidence  to  rebut  prima  facie  case  of  publication  by 
an  agent,  ib. 
that  the  matter  charged  is  a  libel,  489 

it  must  be  proved  that  the  matter  charged  is  in  law 
and  in  fact  a  libel,  ib. 

the  libel  itself  must  be  produced  at  the  trial,  ib, 

where  libel  in  possession  of  defendant,  who  refuses 
to  produce  it,  ib. 

anonymous  libels,  evidence  as  to  authorship  of,  ih. 

proof  of  introductory  averments  and  innuendoes,  ib. 
application  of  the  libel  to  the  prosecutor, 

it  must  be  proved  that  the  libel  applies  to  the  prose- 
cutor, 491 

identification  of  prosecutor  as  the  person  calumni- 
ated, t^. 

where  initials  only  are  given,  ib. 

the  consequences  of  publication,  not  to  be  evaded  by 
any  disguise,  492 

where  name  of  party  calumniated  is  left  in  blank,  ib. 

where  the  libel  applies  to  one  of  several  persooE, 
but  without  naming  any  one  in  particular,  ib. 
and  494 

where  the  libel  is  upon  a  class  or  body  of  persona, 
493 

the  jury  lo  determine  whether  the  libel  applies  to 
the  prosecutor,  494 

libel  on  a  person  by  covert  description,  ib. 
as  to  the  malice  and  intention  of  Hie  defendant,  495 

ijitention,  when  to  be  Inferred,  ib. 

the  mere  absence  of  intention  to  injure  will  not 
absolve  from  criminal  responsibility,  496 

presumption  of  law  that  defendant  intended  the 
consequences  which  follow,  iii. 

intention,  a  question  for  the  jury,  197 

the  intention  may  be  collected  from  the  libel  itself. 
ib. 

statements  by  the  defendant  himself  as  to  his  inten- 
tion, ib. 

intent  to  provoke  a  breach  of  the  peace,  ib. 

where  the  intent  alleged  is  to  injure  the  prosecutor 
in  his  profession,  498 
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EVIDENCE— conftniwrf. 
for  the  defence, 

on  the  trial  of  indictment  or  criminal  information, 

498 
defendant  himaelt  now  a  competent  witness,  ih. 
husband  or  wife  of  person  charged,  also  a  competent, 

but  not  compellable  witness,  ib. 
publication  through  the  agency  of  another,  ib. 
where  the  defendant  was  a  mere  innocent  agent  in 

the  publication,  499 
delivery  by  the  defendant,  a  porter,  in  the  course  of 

his  business,  of  a  packet  of  libels,  ih. 
burden  of  proof  on  defendant,  to  show  that  he  was 

ignorant  of  the  contents,  ib. 
booksellers,  newspaper-proprietors   and   publishers, 

defence  to  criminal  proceedings  for  libel,  ib. 
primii  facie  criminal  responsibility  may  be  rebutted, 

500 
doctrine  and  principle  of  criminal  responsibility  for 

the  publication  of  a  libel,  ib. 
evidence  of  purchase  of  libel  at  bookseller's  shop,  is 

but  pi  imd  facie  evidence  of  publication  by  book- 
seller, 601 
conflicting  rulings  of  judges  as  to  criminal  responsi- 
bility of  booksellers,  501 — 3 
evidence  to  rebut  prima  facie  case  of  publication  by 

master  or  employer,  504 
statutory  enactment  as  to,  ib. 
defendant  may  show  that  the  publication  of  the  libel 

was  without  hie  knowledge  or  authority,  505 
so  also  that  it  did  not  arise  from  a  want  of  due  care 

or  caution  on  bis  part,  506 
evidence  in  contradiction,  exculpation,  or  excuse,  ih. 
what  is  evidence  of  an  authority  to  publish  a  libel,  ilt. 
defendant  may  shew  that  the  writing  in  question  is 

not  ft  libel,  ib. 
so  also  that  the  intention  was  not  such  as  alleged,  ib. 
rebutting  evidence  as  to  intent,  &c.,  507 
important  distinction  as  to  justification  in  civil,  and 

in  criminal  proceedmgs,  ih. 
truth  of  the  libel,  bow  available  as  a  justification  in 

criminal  proceedings,  508 
evidence  as  to  truth  of  libel  not  available,  when,  ib. 
statutory  plea    of    justification    must    be    entirely 

proved,  ib. 
proof  of  some  only  of  the  impatations  insufficient,  ib. 
the  particular  facts  shewing  that  publication  was  for 

public  benefit  must  be  proved,  508 — 'J 
the  plea  cannot  be  treated  as  distrilmtive,  509 
previous    or    similar  publication    by   another,    no 

defence,  ib. 
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EVIDENCE— t-.'Hf(«/i,'./. 

J'lir  the  dfjeiice  {aiuliniml). 

justitication    and  "not  guilty"  may  be  pleaded  to 

Eaine  indictmerit,  509 
that    defendant     misled     as    to    facts,    inadmis- 
sible, ill, 
as  lo  the  reception  of  evidence  of  truth,  &c.,   on 

jnelimiTiaiy  investigation  before  magistrate,  467 
such  evidence  inadmissible  in  blasphemous,  obscene, 

or  seiiiduus  libels,  468 
wliat  evidence  available  for  defendant  under  plea  of 

"iKit  guilty,"  to  indictment,  479 
cOiuUliiiual  piirilege, 

as  applied  to  civil  and  criminal  liability,  510 

bow  far  witnesses  may  be  discredited  by  the  patty 

producing  them,  511 
in  niiti'ialinii  of  fmniahment, 

wliat  may  be  sbewn  generally,  ih. 

that  defendant  stopped  the  sale  of  the  libel,  ih. 

(and  see  Mitigation) 

EXAGGERATION  :  (see  Excess) 

matters  alleged  in  must  be  proved,  304 

EXCEPTIONS.  BILLS  OP: 

abolished  by  the  Judicature  Act  and  Orders,  339 

EXCESS: 

communications  made  in  exaggerated  language,  or  in 
excess  of  the  occasion,  193,  210 

the  style  and  eharaeler  of  tlie  language  used  are  circum- 
stances for  conaideration  of  the  jury,  when,  ih. 

if  improper  motives  imputed,  such  will  be  evidence  of 
malice,  211 

unnecessary  publicity  given  to  a  defamatory  com- 
munication, 193 

general  principles  as  to  excess,  194 

where  there  ieexceiis  the  question  of  miilice  must  be  left 
to  the  jury,  ih. 

inference  from  violent  language,  ih. 

excessive  expiessions,  when  not  privileged,  altliougfa 
malice  negatived  by  jury,  ili. 

nggravuled  comuiunicalion  irrelevant  lo  the  matter  in 
hand,  ih. 

where  the  mmleor  extent  of  publication  not  warranted  by 
the  occasion,  ih. 

publication  to  others  than  those  having  an  interest  in  the 
matter,  195 

publication  by  advertisement  of  creditors,  reflecting  on 
the  character  of  u  bankrupt,  ih. 

publication  by  placard,  o£  matter  Hbelious  of  an  overseer, 
196 
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EXCESS— continued. 

publication  by  means  of  parish  crier  ot  the  like,  196 

unneceBsary  publication  in  a  newspaper,  of  affairs  defama- 
tory of  individuals,  ib. 

report  of  a  compiiny,  containing  charges  ot  fraud  against 
manager,  ib. 

when  evidence  of,  is  given,  privilege  lost,  81)0 

where  an  excess  beyond  the  privilege,  jury  must  decide, 
301 

must  be  an  unequivocal  excess,  ili. 

not  every  excess  tbat  is  to  be  deemed  evidence  of  malice,  ib. 

EXCESSIVE  DAMAGES:  (see  New  Trial) 

EXCULPATION  OE  EXCUSE: 

evidence  in,  admissible  by  statute,  506 

EX  OFFICIO: 

informations  for  libel  (see  CmMiNAL  Infobmation) 

EX  PARTE  PROCEEDINGS: 

i-eporl8  of  (see  Judicial  Prockedikos) 

EXPERTS: 

skilled  witnesses  in  any  art  or  science,  opinions  of,  307 

EXTENT : 

of  publication, 

when  evidence  of  malice  (see  Mode  of  Pujjlicatios) 


F. 
FAIR  COMMENT : 

in  newspuper  on  matters  of  public  interest,  181),  cl 
upon  matlers  of  tact  when  jusiiliable,  Sl'J 
mis-statements  are  always  unfair,  139 
as  a  justification,  pleadings  as  to,  250 

FAIR  CRITICISM  :  {see  Criticism) 

FAIR  REPORT: 

of  proceedings  in  courts,  250 

fairness  of  the  report  a  question  for  the  jury,  319 

FALSE  STATEMENTS: 

of  candidate  for  Parliament,  stalute  as  to,  122 

FELON : 

slander  of,   and  libel  by  charge  of  being  a  "  coi 

felon,"  6 
and  "  felon  editor,"  ib. 

FERiE  NATURiE: 

charge  ot  stealing  things /ovc  >iatur<e,  11 
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FIGURATIVE  LIBELS: 

libels  by  picture,  efiBOT,  &c.,  433 

by  exhibition  of  wax  figure,  ib. 

by  hieroglyphics,  &e.,  77 

by  comparison  with  notorious  persons,  78 

by  other  figurative  or  allegorical  representationB,  79 

by  imputing  to  a  person  the   qualities  of  the  frozen 
snake,  ib. 
FISHERY  ACTS : 

charge  of  offence  against,  11 

FOREIGN : 

language.  Blander,  or  libel  in,  24,  285 
evidence  ae  to,  that  bearers  understood  the  language,  279 
libel  in,  translation  must  be  proved  by  interpreter,  ib. 
ambassadors  and  potentates,  libellous  reflections  on,  440 
libel  in  foreign  language,  how  stated  in  indictment,  479 

FOREIGNER : 

plaintiff,  resident  abroad,  security  for  costs  by,  S24 
libellous  reflections  on  a  deceased  foreign  nobleman,  437 
resident  abroad,  criminal  information  for  libel  not  usually 
granted  on  application  by,  ib. 

FORMS  AND  PRECEDENTS : 
(see  Index  to,  p.  533} 

FOX-HUNTING : 

charge  of  poisoning  foxes  in  a  fox-hunting  district,  pnl- 
lished  in  newspaper,  74— S 

FRIENDLY  SOCIETY: 

defamatory  circular  by,  not  privileged,  when,  185 

FROZEN  SNAKE: 

(see  FiouiuTiVE  Libels) 


G. 
GIRLS: 

slander  of  (see  Women) 

GOODS : 

slander  of  title  to,  58 

GOVERNMENT : 
libels  on  the,  379 
boundary  of   privilege  as  to  publication  of   opinions  on 

subjects  of  public  and  common  interest,  ib. 
writings  of  political  authors,  980 
rulings  of  judges  as  to,  in  recent  cases,  ib. 
privileges  of  a  journalist  as  to  discussion  of  acts  of 

the,  ib. 
imputation  of  corruption  in  officers,  381 


coy  Google 


<!KNKRAL   INDEX.  651 

GOVERNMENT— coiifinMerf. 

imputing  tyrany  to,  and  corruptloD  to  the  Ministry,  881 
attempting  to  bring  a  treaty  of  peace  into  contempt,  and 

to  traduce  and  vilify  the  Government,  Hi. 
evidence  as  to  truth  of,  rejected  as  inadmissible,  8B2 
libel  on  the  administration  of  the  Irish  Government,  ib. 
on  the  Lord  Lieutenant  and  Lord  Chancellor  of 

Ireland,  il>. 
on  the  Lord  Chancellor  Lyndhurst,  by  imputation  of 

bartering  ecclesiastical  livings,  383 
the  like  of  corruption,  in   advising  appointment  of 

solicitor-general,  ili. 
on  the  King,  the  Government,  and  Ministers  of  the 

Crown,  Hi. 
on  the  Duke  of  Wellington,  as  Prime  Minister,  384 
(and  see  Seditious  Libels) 

GRAND  JURY : 

defamatory  statements  and  presentments  by,  privileged, 

93 
are  a  ^fi^isi-judicial  body,  ib. 

GUARDIANS : 

of  poor,   statutory  protection,  now  given  to  newspaper 

reports  of  proceedings  of  boards  of,  135 
libel  of,  in  letter  to  Poor  Law  Commissioners,  173 


H. 
HAND-BILL  : 

may  be  the  subject  of  fair  criticism,  154 

HEARSAY :  {see  Repetition) 

HEIR- APPARENT: 

slander  of,  by  imputation  of  bastardy,  52 

HEIR-AT-LAW : 

slander  of,  in  writing,  by  imputation  of  illegitimacy,  52 

HERALDS'  COLLEGE: 

pursuivant  of,  not  within  privilege  accorded  to  legal 
adviser,  298 

HIEROGLYPHICS  AND  SATIRE : 
libel  by,  77 

HIGH  SHERIFF: 

fined  for  contempt  of  court  in  defying  order  of  judge  of 
assize,  400 


HORSE-RACING : 

imputations  of  fraudulent  conduct  in,  74 

HOUSE  OF  COMMONS:  (see  Paruambnt) 
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HUSBAND  AND  WIFE: 

procedure  enabling  married  women  to  sue  and  be  Bsed 

without  joining  their  husbands,  282 — 3 
when  husband  and  wife  should  be  joined  in  the  action, 

233 
wben  wife  may  Bue  husband  for  libel,  il>. 
where  wife  has  obtained  a  protection  order,  ib. 
words  accusing  husband  of  robbing  his  wife,  23 
words  imputing  adultery  to  a  trader's  wife,  43  (and  see 

Women) 
publication  of  a  libel  on  husband  by  letter  to  wife,  483 
a  married  woman  cannot  prosecute  her  husband  for  libel, 

465 
on  criminal  cliarge  of  libel,  husband  or  wife  of  person 

charged  now  a  competent  witness,  498 

HYPOCRITE  : 

charge  of  being,  and  of  using  the  cloak  of  religion  for 
unworthy  purposes,  70 

HYPOTHETICAL  L3EL,  76 


I. 

ILLEGITIMACY,  imputation  of,  52 

IMMOBALITY : 

verbal  imputations  of,  on  persons  in  office,  &c.,  40 
distinction  between  imputations  upon  males  and  females, 

of  a  physician ;  and  accoucheur,  41 

of  a  clerk  to  a  gas  company,  ih. 

of  a  superintendent  of  police,  Ih. 

of  female  domestic  servants,  42 

imputing  adultery  to  a  trader's  wife,  49 

words  imputing  uncbaetiiy  to  women  or  girls,  ib. 

Slander  of  Women  Act,  44 

charges  of  adultery  in  writing  against  married  ladies,  75 

the  like  of  a  deceased  lady,  iL 

IMMOBAL  PUBLICATIONS: 

offences   against    the   public   morals,   indiL-table,  when, 

364 
cases  and  authorities  on  the  subject,  865 
nature  of  the  offence,  and  mode  of  publication,  866 
indecent  letter  to  a  woman,  soliciting  her  chastity,  ib. 
indecent  exhibition  and  performance,  ih. 
indecent  exposure,  by  bathing  near  inhabited  houses,  ib. 
indecent  exposure  in  a  public  place,  ib. 
statute  as  to  indecency,  and  exposing  for  sate,  &c.,  of 

indecent  books,  prints,  &c.,  367 
as  to  the  sale  of  obscene  books,  pictures,  prints,  &c.,  ih. 
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IMMORAL  PUBLICATIONS— ™)iiiH«e</. 

Bummary  remedy,  nnd  power  to  search  for  and  seize 

obscene  books,  &c.,  367 
no  copyright  in  immoral  works,  341 

nor  right  to  sue  for  printing  such,  ib. 

IMPUTATION  :   (verbal,  see  SLiNDER  ;  in  writing,  see  Libel) 

INCONTINENCY: 

words  of,  as  to  females  {see  Imkorality) 
as  to  clergymen  (see  Cleiioymen) 

INDECENCY: 

words  imputing  indecent  exposure,  9 

INDECENT  PUBLICATIONS  : 

no  privilege  as  to  reports  of    proceedings    containing 

indecent  matter,  103 
advertisements,  summary  proceedings  as  to,  869 

INDEMNITY: 

contracts  of,  against  the  costs,  damages,  Sec,  of  publishing 
a  libel,  339 

INDIA : 

courts  in,  punish  for  contempts,  397 

INDICTABLE  OFFENCE  : 

words  imputing  such,  actionable,  25 

INDICTABLE     PUBLICATIONS  :     (see    Indictment,    also 
Libels) 

INDICTMENT : 

preliminary  procedure  before  justices  prior  to  indictment 

for  libel,  462 
sending  for  trial :  recognizance  to  prosecute,  ili. 
Vexatious  Indictments  Act  made  applicable  to  libels,  ih. 
mandamus  to  justices  if  they  decline  jurisdiction,  464 
where  libel  published  in  a  newspaper,  order  of  judge  for 

prosecution  must  be  obtained,  465 
evidence  of  truth,  &c.,  of  libel  may  be   received    on 

preliminary  investigation,  467 — 8 
such  evidence  inadmissible  in  blasphemous,  obscene,  or 

seditious  libels,  ib. 
snmmary  jurisdiction  of  justices  to  convict  and  fine  for 

trivial  libels  in  newspapers,  ib. 
jwocevdinijs  by  indictment,  472 

libels  indictable  at  common  law,  Hj. 

when  a  libel  may  be  indictable  though  not  actionable,. 

ih. 
proceeding   by   indictment    no   waiver   of    right  of 

action,  478 
slander,  when  and  in  what  cases  indictable,  ih. 
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INDICTMENT— cond'H  ned. 

proceedings  hy  indictment  (coiitiiiucil). 

defamatory  libels  indictable  by  statute,  473 
scienla;  "knowing  the  same  to  be  false,"  ih. 
when  the  jury  negative  the  scienter  of  the  defendant, 

ih. 
publishing  or  threatenin;;  to  publish  a  libel,  474 
threatening  to  publisli  a  libel  with  intent  to  extort 

money,  &c.,  ih. 
proposing  to  abstain  from  publishing  any  matter  with 

intent  to  extort,  Ui. 
accessories  to  the  publication  ol  a  libel,  474 
where  accessory  resides  out  of  the  jurisdiction,  ib. 
aiders  and  abettors,  liability  of  as  principals,  H. 
corporation,  liability  of,  for  the  publication  of  a  libel, 

ih. 
libel  upon  one  of  a  body  or  class,  is  a  libel  upon  the 

whole,  475 
libel  upon  a  director  of  a  company,  without  naming 

him,  ib. 
removal  of  indictment  by  certiorari,   475    (and  see 

Certiorari) 
Crown  Office  Rules  as  to,  ih. 
mode  of  framing  indictment  for  libel,  ih. 
what  are  necessary  allegations,  476 
of  and  concerning  the  complainant,  Ui. 
unlawfully  and  maliciously,  ib. 
statement  of  the  defamatory  matter,  ih. 
the  very  words  charged  as  libellous  must   be  set 

forth,  ih. 
where  the  libel  is  contained  in  a  book,  ih. 
where  it  consists  of  a  picture  or  of  a  caricature,  ib. 
obscene  matter,  not  necessary  now  to  set  it  forth  in 

indictment,  477 
obscene  passages,  how  to  be  particularised,  ih. 
innuendoes,  when  necessary,  )7(. 
when  the  intention  of  the  publication  should  be 

alleged,  478 
objections  to  indictment  for  a  seditious  conspiracy, 

ib. 
when  the  libel  is  in  a  foreign  language,  479 
as  to  the  pleas  to  an  itidictment  or  information  for  libel, 

ib. 
Crown  Office  Rules  as  to.  Hi. 
plea  of  "  not  guilty  "  on  indictment  for  libel,  iii. 
statutory  plea  of  truth  of  libel,  when  available  as  a 

justification,  480  and  508 
tendency  of  the  libel  to  produce  a  breach  of  the 

peace,  480. 
the  imputation  may  be  not  the  less  malicious  because 

true,  ih. 
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INDICTME  NT— wnd'H  He./. 

as  to  the  pleaB  to  an  indictment  or  information  for  libel 

icnjitinued). 
truth  of  the  miilter,  no  defence  unless  published  for 

the  public  benefit,  480  and  508 
manner  of  pleading  the  statutory  plea,  481 
plea  of  truth  and  public  benefit,  no  Justification  in 

Bome  cases,  il>.  and  48'2 
evidence  in  support  of  indictment,  482  {and   see 

Evidence) 

INFANCY  or  Minority. 

infants,  plaintiffs  and  defendants  in  slander  and  libel,  234 

cannot  be  compelled  to  answer  interrogatories,  289 
infant  wards  of  court,  clandestine  removal  of,  410 

INFECTIOUS  DISEASE: 

words  conveying  imputations  of  having  such,  26 

INFERIOR  COURTS: 

jurisdiction  and  proeeedinKS  in  actions  of  slander  and 

libel  in  (see  Colnty  Court) 
Judicature  Act  and  Rules  apply  to  inferior  courts,  351 
Liverpool  Court  of  Passage,  costs  of  action  of  slander  in, 

H62 
jurisdiction  of  Court  of  the  University  of  Oxford  in  action 

of  libel,  ih. 
costs  of  action  of  libel  in  Mayor's  Court,  ib. 

INFORMATION : 

(see  Criminal  Information) 

INITIAL  LETTERS: 

of  name,  libel  of  a  person  by,  78 

INJUNCTIONS : 

to  restrain  libellous  publications,  825 

grounds  of  jurisdiction  as  to,  ih, 

recent  practice  as  to,  Ui. 

jurisdiction  of  the  Court  of  Chancery  as  to,  326 

result  of  authorities  as  to  jurisdiction,  327 

jurisdiction  under  the  C.L.P.  and  Judicature  Acts,  328 

interlocutory  injunctions  in  libel,  difficulty  as  to  fram- 
ing, ih. 

doubtful  nature  of  the  jurisdiction,  329 

exceptional  caution  to  be  used,  330 

injunction  refused  when  indictment  the  proper  remedy,  ib. 

actions  of  libel  not  to  be  brought  in  Chancery  Division, 
831 

to  restrain  the  publication  of  matter  injurious  to  property, 
trade,  manufactures,  &c.,  H. 

trade  union  publications,  Hi. 

trade  circulars  of  a  disparaging  nature,  332 
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IN  J  U  NXTIONS— confm  wrf. 

to    restrain    verbal    Btatements    injuriously    afTecting 

property,  382 
to  restrain  alander  of  title,  333 
-to  restrain  wrongful  use  of  a  man's  name,  ih. 
to  restrain  groundless  threats  as  to  patent  rights,  ih. 
to  restrain  threatened  contempts  of  court,  884 
statutory   jurisdiction    to   restrain    false    statements  of 

candidates  tor  parliament,  ib. 
to  restrain  the  unauthorised  publication  of  letters.  Hi. 
device  to  evade  injunction,  409 
aiding  and  abetting  breach  of,  il>. 
to  restrain  publication  of  matters  pendente  lite,  4L8 

INNUENDOES: 

the  nature  and  oEBce  of,  240 

where  the  words  are  not  per  se  defamatory,  241 

duty  of  the  judge  as  to  the  meaning  ascribed  by,  i^.  and 

242 
when  jury  not  bound  to  adopt  meaning  ascribed  by,  277 
words  or  writing  not  defamatory,  cannot  be  made  so  by 

innuendo,  ib. 
where  the  words  are  not  in  their  primary  sense  defama- 
tory, i7), 
where  the  meaning  of  defendant  is  apparent  on  face  of 

the  libel  itself,  277 
if  n  particular  meaning  be  ascribed  by,  it  must  be  adhered 

to,  il>. 
when  the  slander  or  libel  is  in  a  foreign  language.  279 
in  indictment  or  criminal  information  tor  libel,  477 
evidence  in  support  of,  in  indictments  and  informations, 

489 
defendant  may  disprove  innuendoes,  498 

INQUIRIES : 

communications  in  reply  to  bond  fide  inquiries  (see 
Occasion) 

INSANITY: 

libellous  imputation  that  a  person's  mind  is  affected,  78 

INSOLVENCY: 

words  imputing  such  to  traders  and  others,  38 

INSPECTION: 

of  tlie  libel  or  other  documents  in  plaintiff's  or  defen- 
dant's possession,  289 

by  plaintifif  of  original  manuscript  of  the  libel,  290  (and 
see  Discovery) 

INSTITUTION: 

(see  Public  Institution) 
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INTENTION : 

ill  a-imiiial  procei'diiuis/or  libel, 

t)ie  criterion  and  test  of  guilt  in  the  publication  of 

blasphetnous  inattei-,  862 
when  to  be  interred,  495 

when  it  should  he  alleged  in  the  indictment,  478 
presumption   of   )nw   thiit   defendant   intended   the 

consequences  which  follow,  495 
motive  and  intention  of  defendant,  496 
when  a  question  for  the  jury,  tb.  and  497 
where  a  specific  intention  is  alleged  in   the  indict- 
ment, ii>. 
evidence  to  prove  that  intention  not  such  as  alleged 

498  and  506 
whether  intention  wilful  and  designedly,  517 

INTEKEST: 

as   ground   of  privilege   for   the  publication   of   matter 

defamatory  of  another,  303 
what  kind  of  interest  recognised   in  law  as  affording 

privilege,  iii. 
mere  idle  curiosity  no  ground  of,  ib. 
may  be  of  a  public  or  a  private  nature,  ih. 
in  the  matter  of  the  communication,  as  distinguished 

from  the  mere  making  it,  ib. 
public  (see  Public  Interest) 

INTERROGATORIES :  (see  Dibcoveky) 

IRELAND : 

justices  of,  specially  empowered  to  commit  for  contempt, 
895 

IRONICAL  IMPUTATIONS: 
libel  conveyed  by,  78 

ISLE  OF  MAN : 

Court  of  Chancery  of,  a  Court  of  Record,  896 

power  of  to  punish  for  contempts  of  court,  ih. 


JEST : 

words  spoken  in,  17 

JOURNALIST : 

privileges  of  (see  Newspaper,  also  PoBUc  Intebebt) 

JUDGES : 

immunity  of,  as  to  statements  by,  in  discharge  of  judicial 

functions,  89 
of  county  court,  defamatory  censure  of  a  plaintiff  by,  90 
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libels  on,  and  when  punishable  as  contempts  of  conit, 

S86— 7 
attempts  to  bribe,  or  obtain  undue  influence  of,  411 
defiant  dlsobedienoe  to,  415 
of  assize,  placard  inciting  to  disobedience  of  order  of, 

401 
direction  of,  to  the  jury  on  trial  of  indictment  or  criminal 

information  for  libel,  513,  514 
proviaions  of  tlie  Libel  Act  (1792)  as  to,  ii. 
what  are  questions  of  fact  for  the  jury,  and  what  of  law 

for  the  judge,  517 

JUDGMENT : 

motion  for,  on  leave  reserved,  346 

postponement  of,  on  conviction  for  libel,  520 

Crown  Office  rules  as  to,  ib. 

motion  in  arrest  of,  514,  521 

one  count  bad,  no  ground  tor  arresting,  522 

respite  of,  pending  application  for  writ  of  error,  ib. 

proceedings  on  defendant  coming  up  for  judgment,  524 

where  defendant  found  guilty  on  several  counts,  528 

JUDICIAL  PROCEEDINGS: 

pubHcations  made  in  the  course  of,  68 

principles  and  grounds  of  privilege,  ib. 

rule  of  law  as  to,  ib. 

privilege  ol  judges  of  courts  of  record,  as  to  defamatory 

statements,  89 
censure  of  counsel  by  judge,  in  the  course  of,  90 
chairman  of  quarter  sessions,  defaming  grand  jury,  ib. 
privilege  of  president,  of  court-martial  and  of  military 

court  of  inquiry  (see  Naval  and  Military) 
privilege  of  justices  of  the  peace  at  petty  sessions,  91 
quasi -judicial  proceedings  by  county  council,  ib. 
chief  constable's  report  on  licensed  houses,  92 
no  privilege  in  justice's  clerk,  to  make  defamatory  obser* 

vations  in  court,  ib. 
nor  in  strangers  and  bystanders,  93 
privilege  of  jurors,  in  relation  to  their  duties  as  such,  ih. 
presentments  by  grand  juries,  privilege  of,  93 
defamatory  statement  by  a  grand  juror  in  relation  to  the 

fiscal  business  of  the  county,  ib. 
privilege  of   suitors,  prosecutors  and  complainants  in 

courts  of  justice,  ih. 
defamatory  statements  made  in  the  course  of  criminal 

proceedings,  94 
parties  conducting  their  own  cases  may  be  fined  for  con- 
tempt, 95 
witnesses,  privilege  of,  in ;  general  policy  of  the  law  ae 

to,  ib. 
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JUDICIAL  PROCEEDINGS— ondnue.^. 
witness  in  Ecclesiastical  inquiry,  95 
voluntary  and  irrelevant  statements  by  witneeBBS,  96 
statement  to  solicitor  before  trial,  ib. 
affidavits  containing  defamatory  matter,  ib. 
in  military  court,  witness  not  on  oath,  statements  by, 

182  (and  see  Naval  and  Military  Courts) 
scandalous  and  irrelevant  allegations,  how  dealt  with,  97 
no  privilege  in  voluntary  and  extra-judicial  affidavits,  98 
defamatory  notice  in  legal  proceedings,  t^. 
letter  to  judge,  to  influence  decision  in,  ib. 
libellous  statements  in  solicitor's  bill  of  costs,  ih. 
counsel,  privilege  of  speech  in,  ib. 

comments  by  counsel  upon  facts  proposed  to  be  proved,  99 
words  of  counsel  must  not  be  redressed  by  a  violation  of 

the  law,  ib. 
proctor  acting  as  advocate,  liability  for  irrelevant  obser- 
vations, ib. 
solicitor  acting  as  advocate,  privilege  of,  ib. 
summary  of  authorities,  100 
Beporta  of  judicial  proceedings,  101 
statutory  privilege  as  to,  ib. 
rule  of  the  common  law  as  to,  102 
limitations  of  the  statutory  rule,  ib. 
as  to  the  subject-matter  of  the  report,  103 
no   privilege  to    report  blasphemous,  obscene,  or  ■ 

indecent  matters,  ib. 
report  of  a  trial  setting  out  an  obscene  pamphlet, 

104 
reports  of  ex  parte  and  preliminary  proceedings  in 

courts  of  justice,  ih. 
where  magistrate  has  no  jurisdiction,  105 
where  judicial  proceedings  heard  in  camera,  ib. 
placards,  reporting  convictions  for  infringements  of 

railway  company's  bye-laws,  ih. 
publication  of  official  registers  of  judgments,  records, 

&c.,  ib. 
publication  of  copy  of  a  satisfied  judgment,  106 
trades'  gazettes,  publications  of  judgments,  ib. 
publication  of  records  of  proceedings  of  public  bodies 

invested  with  quasi- judicial  powers,  107 
as  to  the  inanner  in  which  judicial  proceedings  may 

be  reported,  108 
mis-statements  and  misrepresentations  of  facts  are 

not  justifiable,  ib, 
reports  of  trials  must  be  fair  and  accurate,  ib. 
report  unfair,  when,  109,  110 
what  is  a  fair  and  accurate  report,  250 
fair  report  of  the  judgment  only,  ib. 
defamatory  headings  to  reports  of  proceedings,  110 
pamphlet,  containing  report  of  a  trial.  111 
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JUDICIAL  PROCEEDINGS— f<>HfiHHf<i. 

Itepoi'ls  ot  judicial  proceedings  icmttiiuied). 

the  like,  containing  report  of  judgment  only,  111 
report  of  trial  sent  to  newspapers  by  solicitor  for  one 

of  the  parties,  ih. 
where  the  report  affects  persons  not  parties  to  the 

proceedings,  112 
reports  of  speeches  and  statements  of  counsel,  ib. 
comments  in  newspapers  on  trials  and   reports  of, 

113 
defence,  fair  report  of  proceedings  in  court  of  justice, 
296 
lilieltons  rrjiections  on  a  clerk  of  tlie  peace,  imputing  mis- 
conduct in  summoning  the  jury,  449 
imputing  partiality  and  corruption  to  a  stipendiary 

magistrate,  450 
obstructions  to  the  course  of  justice,  410 
threatening  a  judicial  officer,  411 
attempting  to  intimidate  parties  to,  412 
libels  tending  to  prejudice  the  fair  trial  of  accused  per- 
sons (see  Contempts  of  Court) 

JURISDICTION  : 

liability  for  libel  published  out  of,  SS6 

for  slander  spoken  out  of  jurisdiction,  causing   damage 

within,  ib. 
of    County  Courts  in  libel    and  slander   (see    Codstt 

Courts) 
as   to  libels  and  contempts  of  Parliament,  425  (and  see 

Contempts) 
of  the  High  Court  of  Justice  as  to  libels  on  the  Houses 

of  Parliament,  426 
of  House  of  Lords  to  commit  for  contempt,  ib. 
of  colonial  legislative  assemblies  to  punish  for  contempts, 

429 
as  to  criminal  informations  for  libel,  442  (see  Cbhiimal 

Information) 
defendant  residing  out  of,  may  be  indicted  for  the  publi- 
cation of  a  libel  within,  474 

JUBOES : 

privilege  of,  as  to  statements  and  presentments  by,  93 
grand  jury  are  a  quasi-judicial  body,  ih. 

JURY : 

question  for,  in  actions  of  slander  imputing  a  criminal 
charge,  17 

absolutely  privileged  in  the  discharge  of  their  duties,  93 

vhen  plaintiff  entitled  to  have  question  of  malice  sub- 
mitted to,  297 

libel  or  no  libel  as  a  question  of  fact  for,  on  trial  of 
action,  315 
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direction  of  the  judge  to,  316 

libel  or  no  libel  aa  a  question  for  the  court,  ii. 

when  verdict  of  jury  will  be  set  aside,  817 

premature  opinion  of,  S43 

to  determine  whether  libel  applies  to  the  proBoeutor,  494 

libel  on  judge  and  jury,  by  comment  on  their  conduct  on 

the  trial  of  a  person  for  murder,  388 
contempt  of  court,  by  publications  reflecting  on  conduct 

of,  886—7 
contempt  of  court  by  insult  to,  401 

abusing,  threatening,  and  challenging  to  fight  one  of,  407 
may  give  a  general  verdict  of  "  guilty  "  or  "  not  guilty," 

on  trial  of  indictment  or  information  for  libel,  518 
not  to  find  defendant  guilty  on  mere  proof  of  publicn- 

tion,  ib. 
how  to  be  directed  by  the  judge,  on  trial  of  indictment, 

614 
may  find  a  special  verdict,  Jh. 
what  are  questions  of  fact  for  the  jury,  and  what  of  law 

for  the  judge,  517 

JUSTICE,  COOBTa  OP  (see  Codrtb) 

JUSTICES  OF  THE  PEACE : 

in  office,  words  imputing  ignorance  to,  28 

when  acting  in  judicial  capacity  at  Petty  Sessions,  91 

when  not  so  acting,  ih. 

report  by  chief  constable  (copies  of),  92 

memorial  complaining  of  conduct  of  their  clerk,  addressed 

to  the  Home  Secretary,  175 
imputation  upon,  of  inciting  the  people  to  a  breach  of  the 

peace,  176 
at  petty  Bessions,  their  power  to  punish  for  contempts  of 

court,  394 
proceedings  by  indictment  and  criminal  information  for 

publications  reflecting  on  (see  Indictment,  also  Criminal 

Information) 
criminal  information  may  be  granted  against,  for  corrup- 
tion and  oppression  in  office,  452 
entitled  to  notice  before  moving  for  criminal  information 

against,  452 
libels,  preliminary  procedure  prior  to  indictment,  462 
Vexatious  Indictments  Act  made  applicable  to  libels,  463 
when  they  should  send  the  case  for  trial,  tb.  ■'■  -  ~-^ 

are  bound  to  accept    responsible   bail   for    defendant's 

appearance,  464 
mandamus  to,  it  they  decline  jurisdiction,  ib. 
order  of  a  judge  required  before  prosecution  commenced 

in  certain  coses,  465 
bound  to  require  production  of    order  before  issuing 

summons,  466 
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JUSTICES  OF  THE  FE AGE— continued. 

against  proprietor,  publisher,  editor  or  person  responsible 

for  publication  of  newspaper,  466 
as  to  the  reception  of  evidence  as  to  truth  of  libel  before 

committal,  467—8 
inadmissible  in  blasphemous,  obscene,  or  seditious  libels, 

468 
summary  jurisdiction  of,  to  convict  and  fine  for  trivial 

libels  in  newspapers.  Hi. 
jurisdiction  of,  to  require  sureties  for  the  good  behaviour 

in  certain  libels,  469 
commitments  by,  for  contempts  of  court,  416 
jurisdiction  to  issue  warrant  to  search  for  and   seize 

obscene  books,  pictures,  &.C.,  472 

JUSTIFICATION  : 

of  slander  or  libel,  on  ground  of  truth,  245 

general  pleas  of,  bad,  246 

the  matter  justitied  must  be  identical  with  that  charged, 

247 
all  materia]  parts  of  the  libel  must  be  covered  by,  249 
of  divisible  statements  in  a  libel,  ib. 
that  alleged  libel  a  fair  report  of  proceedings  in  court, 

250 
that  a  fair  report  of  the  judgment  only,  not  sufficient,  ib. 
of  newspaper  reports  of  proceedings  at  public  meetings, 

251 
as  to  matters  of  public  interest,  251 
interrogatories  in  support  of  justification,  287 
inspection  for  a  like  purpose  not  allowed,  290 
efiilejtce  in  support  of, 

truth  as  a,  in  civil  proceedings,  803 

must  depend  on  the  nature  of  the  defence  pleaded,  304 

evidence  of  truth  of  charge,   not  receivable  unless 

pleaded,  ib. 
where  a  crime  imputed,  defendant  may,  in  support 

of  justification,  prove  truth  of  the  charge,  ib. 

where  the  like  under  circumstances  of  aggravation, 

the  aggravating  circumstances  must  be  proved  as 

well,  ib. 

failure  of  proof  of  matters  of  exaggeration  in  the  libel, 

entitles  plaintiff  to  a  verdict  on  the  justification,  ib, 

in  a  charge  against  principals  of  complicity  in  fraud 

of  agent,  305 
charge  against  an  attorney  of  disclosing  confidential 

communications,  ib. 
malicious  plea  of  justification,  failure  of  proof  as  to,  ib. 
if  justification  he    substantially  proved   it  will   be 

sufficient  in  some  cases,  806 
as  to  notifications  by  railway  companies  of  summary 
convictions  tor  infringement  of  bye-laws,  ib. 
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evidence  in  support  of  (rontimied). 

where  justification  pleaded  to  a  part  only  of    tbe 

libel,  306 
no  sufficient  justification    that    defendant    merely 

repeated  what  he  heard  from  another,  307 
when  the  opinions  of  witnesses  skilled  in  any  art  or 

science  may  be  received  in  support  of  justification, 

307 
speculative  opinions  from  books,  how  to  be  used  in 

evidence  for  the  defendant,  ib. 
time  of  giving  evidence  to  rebut  justification,  814 
in  ci-iminal  proceedings, 

plea  of  truth  and  public  benefit,  when  and  how 

available  on  indictment  for  a  defamatory  libel, 

468 
truth  no  justification  in  libels  against  religion  and 

morality,  ih. 
nor  in  the  case  of  blasphemous  or  seditious  libels, 

ib. 
important  distinction  as  to,  in  civil  and  in  criminal 

proceedings,  607 
truth  of  the  libel,  how  and  when  available  as  a  defence 

to  indictment  or  information,  508 
truth  no  defence  unless  publication  was  for  the  public 


as  to  truth  of  libel  and  public  benefit,  may  be  pleaded 

with  "  not  guilty,"  509 
only  partly  proved,  523 — 4 

K. 
KING: 

libels  against  the  King  and  his  Government,  377 

when  words  or  writings  amount  to  treason-felony,  ih. 

contempts  of  the  person  of  the  Sovereign,  378 

denying  the  title  to  the  crown,  j/i. 

publications  exciting  to  regicide  and  murder,  379 

cases  and  directions  to  the  jury  on  the  subject  of  libels 

against  the  Sovereign,  435 
libel  on  King  George  the  Third,  ih. 
libel,  by  epitaph,  on  a  deceased  Queen,  435 
libel  on  a  deceased  King,  tending  to  bring  his  successor 

into  contempt,  t7). 
KNOWLEDGE : 

circulation  of  a  newspaper  without  knowledge  that  it 

contained  a  lil}el,  270 
circulating  a  book  without  knowledge  that  it  contained  a 

libel,  ib. 
interrogatories  as  to   knowledge  of  circulation,  &c.,  of 

libel,  288 
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LANDLORD  AND  TENANT: 

defamatory  communicatioQ  by  tenant  to  landlord,  in  pro- 
tection of  landlord's  interests,  180 

by  landlord  to  tenant,  complaining  of  conduct  of  tenants 
lodgers,  t7>. 

LECTURES: 

blasphemouB,  delivery  of,  illegal,  361 

contract  for  hire  of  rooms  for  delivery  of,  illegal,  ih. 

LEGISLATIVE  ASSEMBLIES : 
libels  and  contempts  of,  897. 

English  House  of  Commons,  power  of  to  commit  for 
contempt.  Hi. 

LETTERS : 

libellous,  dictated  to  and  copied  by  clerks,  263 

sent  by  post,  prima  facie  proof  ihat  received  by  person 

to  whom  addressed,  269 
libellous  of  a  man,  sent  to  his  wife,  is  a  publication  of  a 

libel  upon  the  liusband,  ih. 
libellous  of  wife,  sent  to  husband,  ih. 
authority   to    communicate    the    contents    of    a    letter 

defamatory  of  a   third  party,  may  be  inferred,  when, 

270 
in  possession  of  a  third  party,  who  refuses  to  produce  it, 

275 
where  the  letter  containing  the  libel  has  been  destroyed. 

292 
by  private  person  to  public  officer,  not  privileged,  i}}. 
injunction  to  restrain  unauthorised  publication  of,  334 
to  a  woman  soliciting  her  chastity,  when  an  indictable 

offence,  366 
containing   threat   to   accuse   of   crime,  with   intent  to 

extort,  497 

LETTERS  PATENT : 
slander  of  title  to,  59 

LIBEL : 

nature  of  the  offence,  66 

indictable  as  well  as  actionable,  ih. 

authorities  ns  to  what  constitutes,  67 

why  classed  among  criminal  offences,  08 

distinction  between  oral  and  written  slander,  ih. 

words  in  writing  actionable,  though   not   so   if  merely 

spoken,  69 
various  imputations   tending    to   the   disparagement  of 

character,  70 
charges  of  incivility,  inhumanity,  hypocrisy,  Ac,  ih. 
charge  of  insulting  females,  ih. 
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"swinciler,"  and  "sharper,"  and  "cheating  at  cards,"  71 
by  notice  of  exclusion  from  a  pubHc  room,  72 
that  not  a  proper  peison  to  be  received  in  society,  iJi. 
master  wrongfully  writing  upon  cab-driver's  licence,  72 
the  like  upon  omnibus  conductor's  licence,  ib. 
publication  in  newspaper  of  falsehood  damaging  to  trader's 

business,  73 
writing  and  publishing  that  a  certJiin  person  is  a  "  black 

sheep,"  or  a  "  blackleg,"  or  an  "  impostor,"  ib. 
by  charge  of  ingratitude,  74 

by  charge  of  having  been  in  pecuniary  difficulties,  U/. 
by  imputation  of  lieing  "  a  man  of  straw,"  Hi. 
by  imputation  of  religious  intolerance,  ib. 
by  imputation  of  fraud  in  horse-racing,  ib. 
by  imputation  of  poisoning  foxes,  &c.,  ib. 
by  story  of  ridicule,  75 

of  husband,  by  imputation  of  cruelty  to  wife,  it. 
by  imputations  of  immorality,  adultery,  Sic,  ib, 
on  an  officer  of  militia,  by  reflections  on  his  deceased 

father,  ih. 
by  pictures  and  caricatures,  ih. 

expressed  in  indirect,  satirical,  or  ambiguous  language)  76 
by  covert  insinuation,  or  by  hypothesis,  ib. 
by  hieroglyphics  and  satire,  rebus  or  anagram,  77 
ambiguously  worded,  construction  of,  ib. 
by  initials,  or  in  slang  or  ironical  language,  78 
by  question  and  insinuation,  ib. 
by  comparison  with  notorious  persons,  ib. 
by  figurative  or  allegorical  expressions,  79 
of  persons  in  their  official  capacity,  profession,  trade,  or 

business,  80  {and  see  Office,  Tradk,  &c.) 
of  partners  in  trade,  or  of  a  company,  81 
by  imputation  of  supplying  bad  water  lo  a  ship,  ib. 
by  imputing  quackery  to  an  optician,  82 
on  a  public  vocalist,  ih. 

on  a  tradesman  in  relation  to  his  inventions,  ih. 
on  tradesmen  in  relation  to  the  goods  they  manufacture 

or  vend,  83 
by  rival  advertisements  and  circulars  as  to  goods,  &e.,  ib. 
charge  of  foisting  a  fictitious  article  upon  the  public,  84 
on  a  physician,  by  falsely  advertisini^  medicines  ae  of  his 

preparation,  ih. 
on  an  author,  by  issuing  a  spurious  edition  of  his  book,  ih. 
on  a  newspaper  proprietor,  by  imputations  on  his  journal,  iV>, 
publication  of  a  libel  by  mistake,  176 
of  candidates  for  Parliament,  by   reflections    on    their 

characters,  144 — S 
of  an  heir-at-law,  by  imputation  of  illegitimacy,  52 
by  electric  telegraph,  or  by  post  card,  264 
in  foreign  language,  how  stated  in  indictment,  479 
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LIBEL — continued. 

copying  &  libel,  knowiog  it  to  be  such,  for  the  parpose  of 
publication,  487 

tendency  of,  to  provoke  a  breach  of  the  peace,  432 

on  a  body,  class,  or  religious  sect,  436 — 9 

upon  a  deceased  foreign  nobleman,  437 

tending  to  raise  tumult  and  disorder  among  a  class,  438 

upon  relifiious  sects,  439 

ui'on  a  Clerk  of  the  Peace,  449 

upon  a  Stipendiary  Magistrate,  450 
exciting  to  an  illerial  act,  432 

mischievous  tendency  of  such  publications,  ib. 

sending  a  challenge  to  fight,  ib. 

defamatory  pictures,  effigies,  &c.,  433 

reflecting  on  ihe  memory  of  the  dead,  434  (and  see  Dkah) 

by  burning  in  effigy,  434 
tending  to  digtiirb  the  peace  of  natioris,  439 

on  foreign  ambassadors  und  foreign  potentates,  440 

seditious  (see  Seditious  Publications) 

blitsphemous  (see  Blasphemous  Pcbucations) 

tending  to  subvert  morality  (see  Immoral  Publicatioks) 

publications  made  in  course  of  judicial  proceedings  (see 
Judicial  Proceedings) 
or  III)  liliel  as  a  question  of  fact  for  the  jury,  316 

direction  of  judge  to  the  jury  as  to,  316 

as  a  question  of  law  for  the  court,  ib. 

province  of  the  court  after  verdict,  as  to  whether  a  libel 
appears  on  the  record,  317 

if  jury  find  for  defendant,  contrary  to  direction  of  judge, 
verdict  may  be  set  aside,  ib.  (and  see  Trial) 

wlien  indictable  at  common  law,  472 

when  a  libel  may  be  indictable  though  not  actionable,  ib. 

proceeding  by  indictment  no  waiver  of  right  of  action,  473 

defamatory  libels  indictable  by  statute,  fi. 

publishing  a  libel  knowing  it  to  be  false,  ib. 

threatening  to  publish  a  libel  or  to  abstain  from  pub- 
lishing, with  intent  to  extort,  474 

LIBERTY  OF  THE  PRESS:  (see  Press)' 

LIBRARY : 

book  in  a  circulating  library  containing  a  libel,  270 

LIEN: 

of  solicitor  for  costs,  where  a  set-ofF  for  damages  or  co9ta, 
324 

LITERARY  PRODUCTIONS: 
comments  upon,  140 

LUNATIC : 

liability  of  for  lihel,  234 

contempt  of  court  by  committee  of,  403 
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M. 

MAGISTRATES: 

(see  Justices  of  the  Peace) 

MAINTENANCE: 

of  aoother  in  an  action  of  libel,  840 

MALICE : 

when  an  inference  of  law,  206 

when  the  queBtion  of  malice  should  not  be  left  to  the 

jury,  207 
how  the  question  of  malice  should  be  left  to  the  jury,  208 
if  evidence  of   malice,  intriDsic  or  extrinsic,  jury  must 

decide,  ib. 
when  the  question  of,  should  not  be  left  to  the  jury,  ib. 
violent,  esceesive,  or  exaggerated  language,  210 
publishing  defamatory   matter,  recklessly  indifferent  as 

to  its  truth  or  falsehood,  212 
refusal  to  retract  or  to  disclose  name  of  informant,  ii. 
from  the  mode  and  extent  of  publication,  malice  derived 

from,  212 
solicitor  sending  defamatory  report  of  trial  lo  newspaper, 

213 
insertion  of  libel  in  other  newspapers,  214 
repetitions  and  re-assertions  after  action,  ib, 
letters  to  third  parties  containing  such,  ib. 
other  publications,  about  same  period,  215 
obliterated  portions  of  manuscript  sent  to  newspaper,  ih. 
where  onus  of  negativing  malice  is  upon  defendant,  297 
what  are  questions  for  judge  and  jury  respectively,  ib. 
rule  of  law  as  to  malice,  298 
publication  of  a  libel,  malicious  or  wrongful,  517 

MANDAMUS : 

to  justices  when  they  decline  jurisdiction,  464 

MANNER : 

and  mode  of  the  publication,  material  in  deciding  as  to 

its  libellous  tendency,  318 
considered  with   reference  to  blasphemous  publications, 

361 

MANUSCRIPT : 

of  printed  libel,  in  handwriting  of  defendant,  as  evidence 

of  publication  by  his  direction  or  authority,  272 
as  to  inspection  of,  290 

MARRIAGE : 

communications  to  prevent  imprudent  marriages,  162 
son-in-law  to  mother-in-law,  urging  investigation,  ib. 
brother  to  sister,  ib, 
letter  by  the  lady's  first  cousin  to  her  sister-in-law,  ib. 
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MAREIED  WOMEN : 

(see  Husband  and  Wife) 

MASTER  AND  SERVANT: 

action  lies  againBt  master  for  wrongfully  indoreing  cab- 
driver's  licence,  144 
the  like  as  to  omnibus  condactor's  licence,  ib. 
no  legal  obligation  upon  master  to  give  servant  any 

character,  160 
general  rule  on  giving  character  of  servant,  161 
master  sending   character   of  servant   without  previous 

application  for,  163 
good  character  given  may  be  retracted,  164 
communication  by  neighbour  to  servant's  mistress,  184 
accusations  of  theft  made  in  presence  of  third  parties,  H. 
the  like  to  plaintiff's    employer,    feUow-servants,   and 

others,  il>. 
where  a    shipowner  discharged   captain    of   ship  on  a 

groundless  charge  of  drunkenness,  167 
where  a  master  discharged    his  raUt   on   a   groundless 

suspicion  of  theft,  190 
in  giving  character  of  servant,  inference  of  malice  repelled, 

i99 
publication  of  libel  through    agency  of    servant,  civil 

liabilities  as  to,  270 — 1 
civil  liabilities  of  booksellers  and  publishers  for  the  acts 

of  their  servants,  271 
principles  as  to  criminal  responsibility  for  publication  of 

libels  through  agency  of  servants,  ib.  and  504 
doctrine    and    principle    as  to  criminal    responsibility, 

500—4 
statutory  provision  as  to  evidence  to  rebut  pHmi't  facie 

publication  by  master,  505 
master  may  show  that  the  publication  of  the  libel  was 

without  his  authority,  ic,  ih. 
and  that  the  publication  did  not  arise  from  want  of  due 

care  or  caution  on  his  part,  506 

MAXIMS : 

"  verba  volant,  litera  scripta  vianet,"  1 

"  id cntitinett, quod certiim redd i potest ;  eedid  magitcertvm 

est  qiwd  de  seinet  ipso  est  certuiii,"  2 
"  voluntas  repiitaiiatur  pro  facto,"  24 
"  qwid  termo,  relattit  ad  personam,  intelligi  debet  de  con- 

ditione  persona,"  S6 
"  immisci't  n-i  se  alifme,"  56 

"  actio  personalis  nwritur  en ni  persona,"  336,  337 
"  edlcfiatio  contra  factum  nonest  admitlenda,"  356 

MAYOR : 

libel  by,  in  sending  a  nobleman  a  licence  to  keep  a  public- 
house,  451 
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MAYOR— coHtimied. 

contempt  of  court  by,  in  nttetnpting  to  bribe  the  Lord 
Chancellor,  411 

MEDICAL : 

practitioners,  proof  of  quahfications  of,  259 
council,  pulilication  by,  that  practitioner's  name  struck 
off  register,  107  (and  see  Physician) 

MEDICAL  COUN'CIL: 

publication  of  records  of  proceedings  of,  107 

MEETING : 

public,  reports  of  proceedings  at  (see  Public  Meeting) 

MEMBER: 

of  Parliament  (Bee  Parliament) 

of  a  club  (see  Clubs  and  Public  Boons) 

of  an  institution  (see  Public  Institution) 

of  a  company  (see  Company) 

of  a  corporation  (see  Corporation) 

MEMORIAL : 

by  way  of  petition  to  Parliament,  though  containing 
false  and  defamatory  matter,  privileged,  116 

to  Secretary  of  State,  charging  a  town  clerk  with  corrup- 
tion in  office,  175 

to  Home  Secretary,  complaining  of  the  misconduct  of  a 
magistrate,  176 

MERCHANTS  AND  TBADEBS : 

words  affecting  the  credit  of,  38,  99 

MILITARY  OFFICERS  (see  Naval  and  Miutary) 

MINISTERS  : 

of  the  Grown,  libels  on  (see  Government) 

of  religion  (see  CLBRaYHBN,  also  Roman  Catholic) 

MISDEMEANOUR: 

words  conveying  direct  charges  of,  7 

general  rule  and  result  of  authorities  as  to,  11 

MISDIRECTION : 

as  ground  for  granting  a  new  trial  (see  Practice) 

MITIGATION : 
of  damages, 
•    bond  fide  belief  of  writer  in  the  truth  of  the  defama- 
tory matter,  148 
interrogatories  in  support  of  evidence  in  mitigation, 

289 
evidence  in  mitigation  of  damages,  808 
apology  or  offer  of,  when  admissible,  808 
apology  for  libel  in  newspaper,  ih. 
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MITIGATION— con((jii«d. 

plea  of,  a  oulltty  without  payment  into  court,  309 
jury  to  decide  as  to  Bufficiency  of  apology,  ib. 
where  jury  find  plea  is  only  partly  proved,  ifc. 
rule  as  to  admissibility  of  evidence  io  mitigation, 

310 
evidence  as  to  the  circnmBtanees  under  which  the 

lihel  or  slander  published,  311 
counter  libels,  when  admissible  in,  ib. 
that  damages  recovered  or  sought  in  other  aetiona. 

Hi. 

where  plaintiff  and  defendant  have  habitually  libelled 

each  other,  ib. 
of  punishment, 

what  may  be  shown  in,  generally,  511 

truth  of  libel  not  available  in,  unless  publication  for 

public  benefit,  460,  508 
that  defendant  stopped  the  sale  of  the  libel,  511 

MODE: 

when  defamatory  matter  published  in  a  manner  more 

injurious  than  necessary,  193 — 5 
and  extent  of  publication  in  excess  of  the  occasion,  ib, 

MOKALITY: 

publications  against  (see  Iumoral  Pubuc^tions) 

MOTION : 

for  new  trial  or  to  set  aside  verdict,  341 

to  commit  for  contempt  of  court  (see  Contempt) 

for  order  ntsi  for  criminal  information  (see  Criminal 

Information) 
in  arrest  of  judgment,  on  trial  by  indictment  or  criminal 

information,  514,  521 
Crown  Office  Rules  as  to  motions  foi'  new  trials,  523 

MOTIVE : 

and  intention  of  the  defendant,  49t>  (and  see  Intention) 

MUNICIPAL  COKPORATION : 

cannot  sue  for  libel  affecting  personal  reputation,  232 
(and  see  Corporations) 


N. 
NAME: 

of  a  house  or  an  estate,  no  right  of  property  in,  5i 

NAVAL  AND  MILITARY  COURTS : 

naval  or  military  officer  acting  in  discharge  of  duty,  128 

military  courts  of  inquiry,  action  a$;ainst  members  of,  129 

defamatory  communications  by  military  officers  to  their 

superiors,  as  to  conduct,  &c.,  of  subordinates,  180 
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NAVAL  AND  MILITARY  COURTS— eon(tH»erf 
conflict  of  judicial  opinion  as  to  liabilitj  for,  131 
witneaa,  giving  evidence  in  military  court,  132 
voluntary  statement  in  writing  by  witness,  ii. 
publication  of   notice   by  Secretary  of    State,  as  to  in- 
eligibility of  military  officer,  134 

NEWSPAPER: 

proprietor  :    libel  upon,  by  false  imputation  as  to  the 

character  and  circulation  of  newspaper,  85 
the  like,  by  imputation  of  inserting  spurious  advertise- 
ments, ib. 
by  imputation  of    inserting    advertisements    of    quack 

doctors  and  usurers,  ib. 
proprietor  convicted  and  fined  for  libel  inserted  by  editor, 

has  DO  riglib  of  action  against  editor,  840 
no  privilege  to  report  blaspliemous,  obscene  or  indecent 

matter,  103 
report  of  a  trial  Betting  out  an  obscene  pamphlet,  104 
reports  of  ex  parte,  and  preliminary  proceedings  of  courts 

of  justice,  ih. 
report   of   proceedings   where   magistrate  has  no   juris* 

diction,  105 
reports  of  proceedings  heard  in  camei-a,  105 
reports  of  proceedings  at  public  meetings,  2S1 
publication  of  ofdcial  registers  of  judgments,  &c.,  105 
Trades  Gazette,  publications  of  judgments,  106 
publication  of  records  of  proceedings  of  public  bodies,  107 
as  to  the  manner  in  iihich  jmlitsial pi'nceediiigs  may  he  reported, 

108 
mis-statements  and  misrepresentations  of  facts  are  not 

justifiable,  ib. 
what  constitutes  a  fair  and  accurate  report,  ih. 
report  unfair,  when,  109 
defamatory  headings  to  reports,  110 
statements  taken  from  official  registers  of  judgments,  &o., 

105 
pamphlet  containing  report  of  judgment  only,  111 
report  of  trial,  sent  to  newspaper  by  the  solicitor  for  one 

of  the  parties,  111 
report  affecting  persons  not  parties  to  the  proceedings, 

112 
reports  of  speeches  and  statements  of  counsel,  when 

justifiable,  ih. 
comments  in,  on  trials  and  reports  of  judicial  proceedings, 

113 
reports  of  proceedings  at  public  meetings   (see  Public 

Meetings) 
fair  comments  in,  upon  matters  of  public  interest,  189 
comments,  containing  imputations  upon  private  character, 

187,  141 
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reviews  and  criticisms  of  books  and  other  literary  pro- 
ductions (aee  Reviews) 
extent  to  wliicli  liberty  of  criticism  allowed,  151 
the   circulation   and   position    of   a   newspaj^er   are   not 

raattors  of  public  interest,  154 
imputation  upon,  that  it  is  "  the  lowest  in  circulation,"  1.55 
that  it  contains  apiirious  and  improper  advertisements,  t/i. 
publications  in,  of  vindication  of  character,  ili. 
must  be  used  as  a  shield  of  defence :  not  as  a  weapon  of 

attack,  ib. 
no  privilege  as  to  matters  unconnected  with  vindication, 

156 
publication  in.  of  ludicrous  stoiy  of  plaintiEF,  related  by 

himself  to  friends,  201 
libellous  articles  reproduced  from  other  newspapers,  ib. 
proprietors,  publishers,  and  editors    may  be  sued  for 

libel,  229 
publication  of  libel  in,  by  newsvendor,  270 
innocent  loan  of  a  newspaper  containing  a  libel,  ih. 
proprietors  and  publishers,  civil  liabilities  for  the  acts  of 

their  servants,  271 
distinction  between  civil  and  criminal  liability  for  libels 

in,  U>. 
printers,  proprietors  and  publishers  of,  proof  of  publication 

by,  in  actions  against,  272 
statute  as  to  registration  of  title  of  newspaper,  names  of 

proprietors,  &c.,  ib. 
not  to  apply  to  a  newspaper  which  belongs  to  a  joint 

stock  company,  273 
statutory  definition  of  the  term  "  newspaper,"  ib. 
proprietors  of.  who  are,  ib. 
representative  proprietors,  registration  of,  ib. 
certified  copies  of  entries  from    the  register    conclusive 

evidence  of  proprietorship,  274 
when  secondary  evidence  of  a  libel  contained  in  a  news- 
paper may  be  given,  275 
discovery  as  to  proprietors,  printers  and  publishers  of, 

272—8 
interrogatories  as  to  name,  &e.,  of  person  who  supplied 

the  libel,  28ti 
interrogatories  as  to  the  circulation  of  the  paper  con- 
taining the  libel,  288 
statutory  plea  of  apology  and  payment  into  court,  252 
offer  of  apology,  when  evidence  in  mitigation  of  damages, 

ib.  and  808 
the   apology  must  be  inserted  in  a  prominent   part  of, 

and  without  delay,  252,  80» 
criminal  respuntilMity  of  proprietors  and  othera, 

order  of  judge  on  prosecution  of  proprietor,  publisher 
or  editor,  465 
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criminal regpomUnlity  oi  pTOpnetoiB  and  otbeta  (continued). 
notice  of  the  applic&tioa    must  be    given    to  the 

accused,  46S 
does    not   apply    to    procedure    b;  criminal   inEor- 

mation,  ib. 
granting  of  the  order  discretionary  vitb  the  judge  at 

cbamberB,  466 
meaning  of  the  word  "  proprietor  "  as  applied  to  a 

newspaper,  ib. 
as  to  the  reception  of  evidence  of  truth  of  libel  and 

other  matters  in  defence,  before  the  magistrate,  467 
summary  jurisdiction  ot  justices,  to  convict  and  fine 

for  trivial  libels  in  newspapers,  468 
proprietor,  criminal  responsibiUty  for  the  publication 

of  libel  through  agency  of  servant,  500 
evidence  to  rebut  prima  facie  case  of  publication  by 

master,  604 
doctrine   and   principle   of    criminal   resnonsibility, 

499—500 
evidence  of  a  pamphlet  bons^ht  in  a  bookseller's  shop, 

prima  facie  proof  of  publication  by  master,  H>. 
cases  in  which  newspaper  proprietors  held  criminally 

liable  for  the  acts  of  their  servants,  602 — S 
statutory  provision  as  to  evidence  to  rebut  prima  facie 

publication  by  employer,  504 
may   show   that   the   libel   was    published    without 

employer's  knowledge,  consent,  or  authority,  ih. 
also  that  the  publication  did  not  arise  from  want  of 

due  care  or  caution  on  his  part,  ib. 
direction  to  the  jury  as  to,  505 — 6 
libel  Inserted  in,  without  authority  of  proprietor, 

ib. 
evidence  of  authority  to  publish  a  libel,  ib. 
contempts  of  court  by  publications  in,  reflecting  on 

parties,  witnesses,  and  proceedings  pendente  lite, 

(see  Contempts) 

NEWSVENDOR : 

sale  by,  of  copies  of  a  newspaper  containing  a  libel,  270 

NEW  TRIAL  : 

motion  for,  and  grounds  ot  application,  341 

what  "a  substantial  wrong  or  miscarriage,"  342 
misdirection  as  to  privilege,  ih. 
that  verdict  against  weight  of  evidence,  843 
that  damages  excessive,  844 
power  of  court  as  to  reduction  of  damages,  ib. 
on  ground  of  inadequacy  of  damages,  315 
defamatory  comments  on  parties   and  witnesses  a 
contempt  of  court,  403 
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NEW   TRIAL— continued, 
in  cnminal  proceedings, 

no  ground  for,  that  judge  refused  to  allow  blasphemous 

extracts  to  be  read,  S63 
Crown  Office  Bules  as  to  motions  tor,  523 
NOT  GUILTY: 

statutable  defence  under,  244 

plea  of,  on  trial  of  indictment  or  information  for  libel,  509 
what  may  be  given  in  evidence  under,  on  trial  of  indict- 
ment or  information,  ib. 
may  be  pleaded  with  jnBtification  to  an  indictment,  ib. 
NOTICE : 

of  action,  public  bodies  entitled  to,  232 

of  trial,  in  actions  of  slander  and  libel,  312 

of  trial  by  a  special  jury,  313 

of  trial,  when  indictment  removed  by  certiorari,  512 


OBSCENE  PUBLICATIONS: 

no  privilege  as  to  reports  of  proceedings  of  courts  of 

justice  as  to,  108 
report  of  a  trial  setting  out  an  obscene  pamphlet,  104 
bcK)l!s,  pictures,  prints,  Jkc.,  statute  prohibiting  the  sale 

of,  367 
summary  remedy  as  to,  ib. 
power  to  search  for  and  seize  any  such,  ib. 
requirements  of  order  for  destruction  of,  ib. 
death  of  complainant,  creates  no  lapse  in  proceedings,  368 
case  may  be  stated  for  superior  court,  ib. 
where  the  intention  is  to  attack    the    Roman  Catholic 

religion,  ib. 
report  of  a  trial  setting  out  an  obscene  book,  ib. 
prohibition  against  sending  obscene  or  libellous  prints,  &c., 
by  post,  369 
against  the  importation  of  any  such,  ib. 
indecent  or  obscene  advertisements,  ib. 
indictment  for,  the  obscene  matter  need  not  be  set  out 

in,  477 
obscene  matter,  how  to  be  particularised  in  indictment 

or  other  proceeding,  ib. 
OCCASION : 

reports  of  judicial  proceedings  (see  Judicial  Fboceedikos, 

reports  of) 
reports  of  parliamentary  papers,  debates,  and  proceedings 

(see  P&BLiAHEKTABY  Procbedimos,  reports  of) 
publications  on  matters  of  public  interest  (see  Public 

Intekebt) 
circumstances  of  publication,  when  affording  a  conditional 

defence  depending  on  the  absence  of  malice,  157 — 8 
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general  principles  and  grounds  of  privilege,  157 — 8 

clasBtfication  and  arrangement,  158 — Q 

distioctioD  between  communicationB  in  reply  to  inqairies 

and  those  volunteered,  169 
Class  1.     Communications  in  reply  to  confidential  and  boiui 

fide  inquiries.     Conditional  priviletie : 
&B  to  the  characters  of  servants,  160 
general  rule  on  giving  character  of  servant,  161 
absence  of  honajides,  168 
facts    afterwards    discovered    and    communicated, 

privileged,  ih. 
good  character  given  may  be  retracted,  164 
statements  as  to  character,  made  in  the  presence  of 

third  parties,  ih. 
defamatory  reply  to  inquiries  as  to  character  of  a 

public-house,  166 
as  to  fitness  of  person  for  office  of  minister,  167 
by  subscriber  to  charity  society,  as  to  the  conduct  of 

medical  attendant,  U>. 
defamatory    report,    issued    to    inquirers,    by    the 

secretary,  ih. 
re-assertion  of  defamatory  statement  on  inquiry,  3). 
acknotvledgment  of  previous  defamatory  statement, 

168 
reply,  to  inquiries  made  at  instigation  of  plaintiff 

himself,  ih. 
subsequent    statement   in    relation    to    confidential 

inquiry,  ih. 
defamatory  charge  made  under  mistake,  in  reply  to 

inquiries,  ih. 
communication  as  to  fitness  of  person  to  continue  in 

trusteeship,  169 
the  like  as  to  fitness  of  person  proposed  as  arbitrator, 

170 
Glass  2.  Voluntary  communications  in  discharge  of  duty — 

official,  social,  or  moral : 
rule  of  law  as  to,  170 
to  proper  authorities,  defamatory  of  persons  in  office, 

service,  &c.,  171 
in  discharge  of  official  duties,  172 
letter  to  Poor  Law  Commissioners,  defamatory  of 

poor  law  guardian,  173 
letter  to  Privy  Council,  charging  a  public  officer  with 

misconduct,  ih. 
statement  at  special  sessions,  defamatory  of  parish 

officer  elect,  174 
statement  at   parish  meeting,  reflecting  on  parish 

officer,  ih. 
letter  by  subscriber  to  an  institution,  defamatory  of 

the  secretary,  ib. 

xx2 
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OCCASION— coni  muei. 

Class  2.  Voluntary  communkationB  in  discharge  of  dtttif — 

official,  social,  or  moral  {contiutud). 
letter  to  bishop,  impudDgmiscoiidact  to  incambent,174 
to  wrong  authorities,  or  those  liaving  no  power  to 

give  redress,  175 
to  Secretary  of  State,  defamatory  of  town  clerk  and 

clerk  to  justices,  tb. 
to  the  like,  imputing  misconduct  to  a  magistrate.  176 
letter    to    Incorporated    Law    Society,    charging    a 

solicitor  with  professional  misconduct,  178 
voluntary  communications  to  friends  and  others,  ib. 
to   bankers,   charging     solicitor     with    professional 

mismanagement,  ib. 
to  a  suretvi  as  to    frandulent  conduct  of  person 

trusted,  179 
telegram    by    underwriters,   refusing    to    insure  if 

plaintiff  captain,  179 
notice  to  auctioneer,  by  person  interested  in  proceeds 

of  sale,  U>. 
letter  by  one  creditor  to  another,  imputing  dishonesty 

to  bankrupt,  180 
tenant    to    landlord,    in    protection     of    landlord's 

interests,  ib. 
landlord  to  tenant,  complaining  of  conduct  of  lodgers, 

ih. 
rector  of  one  church,  to  rector  of  another,  defamatory 

of  curate,  ib. 
letter  by  solicitor  to  minor's  next  friend,  defamatory 

of  minor,  181 
communications  to  prevent  imprudent  marriages,  182 
son-in-law  to  mother-in-law,  volunteering  advice, 

ib. 
brother  to  sister,  Ht. 
letter  to  plaintiff's    friend,    imputing    insanity  to 

plaintiff,  a  governess,  ib. 
letter,  containing  an  imputation  of  writing  a  fictitious 

letter,  183 
false  accusations  of  shop-lifting,  ib. 
communication  by  a  neighbour,  to  servant's  mistress, 

as  to  conduct  of  servant,  184 
accusations  of  theft,  made  in  the  presence  of  third 

parties,  ib. 
accusations    of    drunkenness    and    theft,    made  to 

plaintiffs  employer,  ib. 
the  like,  made  to  a  fellow  servant  and  others,  ib. 
manager   of  a   company,   charging    a    director,    in 

presence   of  another,   with  the   circulation   of   a 

fictitious  balance-sheet,  185 
circular  issued  by  member  of  a  friendly  societ}-,  to 

other  members,  ib^ 
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OCCASION— con  linvcd. 

Clabs  2.   Voluntary  commvnicatinns  in  discharge  of  duty — 

ojficial,  social,  or  moi-al  {continued). 
pare  of  a  communication  m&y  be  privileged,  anotber 

part  not  bo,  186 
letter,  containing  irrelevant  defamatory  matter,  ib. 
if    relevant  to   tbe    occasion    the    whole    may  be 

privileged,  ih. 
rule,  where  an  absence  of  any  legitimate  interest  oi 

duty,  187 
communicationB   made   in    capacity    of  stranger   or 

mere  busy-body,  ih. 
commnnication  by  disinterested  party,  to  a  shipowner, 

charging  misconduct  to  cuptain,  ib. 
conflict  of  judicial  opinion,  188 
caution  to  a  tradesman  not  to  trust  a  customer,  189 
unfounded  charge  of  suspicion  of  theft  against  a 

valet,  190 
further  conflict  of  judicial  opinion,  191 
extent  of  privilege  only  commensurate  with  occasion, 

ib. 
clergyman  defaming  parishioner  from  the  pulpit,  ib. 
rector,  defaming  parish    schoolmaster  by  pastoral 

letter,  ib. 
charges  of  bribery,  made    to  rival    agents  at  an 

election,  192 
trade  protection  societies,  defamatory  communications 

by,  ib. 
publication  by,  of  extracts  from  official  registers,  ih. 
communications  made  in  exaggirrated  laiii/uage,  or  in  excess 

of  ike  occasion,  193 
where  unnecessary  publicity  is  given  to  a  defamatory 

communication,  ih. 
general  principles  as  to  excess,  194 
where  there  is  excess,  the  question  of  malice  must 

be  left  to  the  jory,  ih. 
excessive  expressions,  when  not  privileged,  ib. 
aggravated  communication,  irrelevant  to  the  matter 

in  band,  tb. 
where  tlie  mode  or  extent  of  publication  is  in  excess  of  the 

occasion,  ih. 
the  time,  mode,  and  extent  of  publication  must  be 

within  limits  of  occasion,  ib. 
advertisementi  refleoting  on  the  character  of  a  bank- 
rupt, 195 
placard,  libellous  of  an  overseer,  1S6 
publication  of  libel  by  means  of  the  parish  crier,  ib. 
unnecessary  publication   in    newspaper,    of    affairs 

defamatory  of  individuals,  ib. 
imputation  of  embezzlement  by  clerk  to  guardians 

made  at  board  meeting,  ib. 
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OCCASION— contimeit. 

when  not  privileged,  malice  a  mere  inference  of  law,  298 

when  privileged,  preBumption  of  malice  repelled,  ib. 

where  judge  rules  that  occasion  privileged,  ih. 

where  tlie  occasion  and  circumBtancee  rebut  the  pre- 
Bumption of  malice,  U>. 

occasion  and  circumstances  as  applied  to  crinuDal 
liability,  510,  518 

OCCUPATION : 

defamaiion  oF  persons  in  relation  to  their  occupations 
(see  Office) 

OFFICE,  PROFESSION,  TRADE,  OR  BUSINESS : 
iiords  afTecting  persons  in,  27 

general  principles  and  rule  of  law  as  to,  ih. 
distinction  between  words  imputing  want  of  ability 

and  those  imputing  want  of  integrity,  28 
action  extends  to  all  offices  of  trust  or  proht,  29 
of  corruption  in  office  held  under  the  Crown,  30 
of  churchwardens  and  other  parish  officers,  i7>. 
of  a  candidate  for  Parliament,  ih. 
of  a  candidate  fur  election  to  a  club,  SI 
of  a  town  councillor  and  of  an  aldei-mau,  ih. 
of  beneficed  clergyman,  92 
of  a  congregational  minister,  33 
of   an  artist,  schoolmaster,  governess,  and   others, 

33,34 
of  a  gamekeeper,  that  he  had  trapped  foxes,  34 
as  to  the  degree  of  certainty  and  precision  requisite 

to  sustain  the  action,  ih. 
imputing  want  of  integrity  in  official  conduct,  35 
of  attorneys  and  solicitors,  ih, 
distinction  as  to  offices  of  talent  and  high  attainments, 

and  those  of  mechanical  employment,  37 
Liheh   affecting   persons   in   their  official  capacity,  pro* 

fession,  trade,  or  business,  80 
important  distinctions  as  to,  iO. 
of  partners  in  trade,  81 

of  companies  and  corporations,  Hi.  (see  Compaq) 
of  a  provision  merchant,  by  imputation  of  supplying 

bad  water  to  a  ship,  ib. 
of  a  tradesman,  in  relation  to  his  inventions,  82 
on  tradesmen,  in  relation  to  the  goods  they  manu- 
facture or  vend,  83 
of  attempting  to  foist  a  spurious  article  upon  the 

public,  84 
on  a  physician,  by  falsely  advertising  medicines  as 

of  bis  preparation,  ih. 
on  an  author,  by  publishing  a  spurious  edition  of  hia 

work,  ib. 
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OFFICE,     PEOFESSION,     TRADE,     OR     BUSINESS— 
continued. 
Libels  afTecting  persons  in  their  oflGcial  capacity,  pro- 
fession, trade,  or  business  (continued). 

on  a  newspaper  proprietor,  by  pablishing  a  warning 
to  advertisers,  65 

on  candidates  for  Parliament,  144 — 6 

on  a  minister  of  a  parish,  reHecting  on  his  manage* 
ment  of  a  parish  cliarity,  146 

of  a  religious  order,  or  community,  il/. 

of  clergymen,  in  matters  relating  to  their  Clinrch,  ih. 

of  a  calendarer  of  State  papers  at  the  Record  Office, 
147  _ 

of  servants,  in  communications  as  to  character  of 
(see  Master  and  Sbuvant) 

of  persons  in,  by  defamatory  replies  to  inquiries  as 
to  (see  Occasion) 

of  a  town  clerk  and  clerk  to  justices,  imputing 
corruption  in  office,  175 

of  a  magistrate,  containing  imputations  of  inciting 
the  people  to  a  breach  of  the  peace,  176 

of  the  captain  of  a  ship,  in  telegram  by  under- 
writers, 179 

of  a  director  of  a  company,  by  charge  of  circulating 
a  fictitious  balance  sheet,  185 

of  an  architect,  by  imputation  of  inexperience,  &c., 
187 

of  a  captain  of  a  ship,  by  imputation  of  drunken- 
ness, V). 

of  a  clerk  of  the  peace,  by  imputation  of  misconduct 
in  summoning  a  jury,  449 

of  a  stipendiary  magistrate,  by  charge  of  corruption 
in  office,  450 

OFFICERS : 

of   the  army  and  navy,  defamatory  reports  against,  by 

military  courts  of  inquiry   (see  Naval  and   Military 

Courts) 
of  the  Government,  libels  of  (see  Government) 

OFFICIAL: 

register  of  judgments,  records,  &c.,  publication  of,  105 

OMNIBUS  CONDUCTOR: 

master  wrongfully  writing  on  licence,  72 

OPTICIAN : 

imputation  upon,  of  quackery,  82 

ORDER ; 

of  judge,  required  before  prosecution  of  proprietor,  pub- 
lisher, editor,  &c.,  for  libel  in  newspaper,  465 
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OEDEBS  OF  COURT : 

contempts,  by  disobedience  to,  408 

OBIGINATOR : 

of  false  defamatory  rnmour,  when  liable  for  repetitiona  by 
tbii'd  parties,  199 

OXFORD: 

Court  of  University  of,  has  conaBance  of  action  of  libel 
brought  agsinst  an  undergraduate,  852 

P. 
PAINTING : 

libel  by,  66,  491 

criticisms  on  paintings  exhibited  by  an  artist,  153 

PAMPHLET: 

containing  report  of  a  trial  or  other  judicial  proceeding, 

111 
containing  report  of  judgment  only,  ib. 
containing  report  of  a  trial,  setting  out  obscene  matter, 
104 

PARDON: 

words  imputing  crime  for  which  punishment  suffered  or 
pardon  granted,  6 

PARISH  OFFICERS: 

defamatory  words  affecting,  121 

PARLIAMENT : 

slander  of  members  of,  30 

of  candidates  for,  ib. 
false  statements  of  candidates,  recent  statute  as  to,  31 
absolute  privilege  as  to  statements  and  publications  made 

in, 115 
general  principles  and  policy  as  to,  ib, 
no  liability  in  courts  of  law  for  statements  made  in,  ib. 
motion  to  stay  action  for  words  spoken  in,  126 
the  privilege  absolute  only  within  the  walls  of  the  house, 

115,  U6 
liability  of  member  of,  for  publishing  defamatory  speech, 

116 
petitions  to,  though  false  and  defamatory,  privileged,  ib. 
refusal  of  M.P.  to  present  a  petition  to  Parliament,  ih, 
analogy  between  pubUcation  of  Parliamentary  and  judicial 

proceedings,  117 
general  principles  and  limits  of  privilege,  A. 
the  privilege  conditional,  ib. 
publications  by  order  of  Parliament,  118 
defamatory  papers,  pubUcation  of  by  order  of  House  of 

Commons,  ib. 
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PARLIAMENT— coH  ( inned. 

collision  between  House  of  Commona  and  Law  Courts, 

124 
statute  giving  protection  to  persons  employed  in   the 

publication  ol  Parliamentary  papers,  U>. 
case  in  which  proceedings  stayed,  125 
reports  ol  speeches,  debates,  and  proceedings  in,  ih. 
fair  and  accurate  reporta.ot  debates,  privilege  of,  126 
fair  comments  on,  when  privileged,  127 
defamatory  communication  to  member  of,  as  to  a  question 

to  be  put  to  the  House,  172 
libels  and  contempts  of,  425 
contempt  of,  by  publication  of  libellous  reflections  on  its 

proceedings  (see  Contempt) 
premature  publication  of  Parliamentary  Blue-book,  148 

PARTICULARS: 

of  matters  alleged  in  claim  or  defence,  2S9 

of  names  of  persons  to  whom  alleged  slander  uttered,  ih. 

of  places  where,  and  persons  present  when,  alleged  slander 

uttered,  239 
of  slander  spoken  at  the  instigation  of  another,  240 
in  Wjel,  not  allowed  as  to  names  of  pereons  to  whom 

published,  ih. 
of  special  damage,  where  such  is  the  gist  of  the  action,  ib. 
of  evidence  in  mitigation  of  damages,  ih.  and  289 

PARTIES : 

to  actions  of  slander  and  libel  (see  Pleai>ings) 

PARTNERS : 

in  trade  or  business,  words  imputing  insolvency  to  one  of, 

39 
in  trade  may  sue  or  be  sued  in  name  of  firm,  230 
demand  by  defendant  for  names  of  partners,  231 

PATENT : 

slander  of  title  to  letters-patent,  59 

PAVEMENT : 

libel,  by  writing  upon,  conviction  for,  469,  470 

PAYMENT  INTO  COURT: 

under  the  Libel  Act,  1843,  effect  of,  225 

with  plea  of  apology,  ib. 

ander  the  Rules  of  the  Supreme  Court,  253 

payment  into  court  before  defence,  254 

where  money  paid  into  court  and  jury  find  verdict  for  a 

farthing  only,  226 
plea  of  apology,  a  nullity  without  payment  into  comrt,  309 
without  denying  liability,  225 
where  several  or  divisible  libels,  ib. 
in  remitted  action  of  libel,  350 
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PEACE : 

publicatioiis  tending  to  a  breach  of,  433 

PEERS  1 

and  persons  of  rank  and  dignity,  criminal  iniormations  for 

libels  on,  451 
not  entiLled,  merely  as  aucb,  to  any  special  remedy  for 
libel,  ih. 

PERJURY : 

accusation's  of,  6 

PETITIONS ; 

to  Parliament,  privilege  of,  116,  144 
to  Home  Secretary,  complaining  of    miscondaet  of  a 
magistrate,  176 

PETTY  SESSIONS: 

justices  at,  privilege  as  to  defamatory  statements  made 

by,  91 
no  privilege  as  to  defamatory  observations  by  justices' 

clerk,  92 
reports  of  ex  parte  and  preliminary  proceedings  at,  104 
reiKirts  of  proceedings  at,  in  matters  where  justices  have 

no  jurisdiction,  105 

PHOTOGRAPH  : 

copies  of  libel  by,  order  of  court  for,  when  allowed,  289 
costs  of  inspection  and  taking  photographic  copies,  324 
obscene,  prohibition  against  sending  by  post,  369 

PHYSICIAN : 

slander   of,  by   advertising   quack  medicines  as   of  his 

preparation,  84 
proof  of  qualifications  of,  by  medical  register,  &e.,  259 

(and  see  Medical  Pbactjtionebs) 

PICTURES : 

libels  by,  and  exhibition  of,  75 

obscene,  or  libellous,  action  to  recover  value  of  cannot  be 

sustained,  341 
indecent  or  obscene ;  statute  as  to  Bale  or  exposure  of,  367 
seditious  libels  evidenced  by,  374 
defamatory   pictures   and   signs,   provoking    to    acts    of 

violence  and  breaches  of  the  peace,  433 

PLACARD  OR  HANDBILL  : 

notifying  conviction  for  infringement  of  railway  company's 

byelawB,  105 
handbill,  by  rector,  reflecting  on>  a  parish  schoolmaster, 

191—2 
inciting  to  disobedience  of  an  order  of  a  judge  of  assise, 

400—1 
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PLEADINGS : 

in  actioDB  of  slander  and  libel,  227 

remm  and  application  to  change,  ib.  and  228 

parties  to  actions  of  slander  and  libel,  227,  229 

proprietor,  publisher,  and  editor  of  newspaper,  ib. 

mis-joinder  or  non-joinder  of  parties,  230 

partners  in  trade  or  business,  H. 

demand  by  defendant  for  names  of  partners,  231 

corporations  and  compaDies,  liabilities  of  for  libel, 
ill.  and  2S2 

public  bodies,  notice  of  action,  232 

husband  and  wife,  joinder  of  in  action,  233 

married  women  may  sue  and  be  sued,  232 

when  husband  and  wife  should  be  joined,  233 

wife  may  sue  husband  for  libel,  ih. 

married  woman  who  lias  obtained  a  protection  order, 
il/. 

infants,  plaintiffs  and  defendants,  234 

an  alien  may  sue  for  libel  publislied  in  England,  ib. 

in  fvnud  pavptrix,  can  neither   sue   nor  defend  in 
slander  or  libel,  i/(. 
prefaiorif  averments  in  actions  of  slander  and  libel,  i^. 

provisions  of  the  C.  L.  P.  Act  as  to,  ib. 

an  actionable  meaning  must  be  averred,  2S5 

averments  as  to  office,  when  necessary,  ib. 
slander  or  libel  in  foreign  language,  jJ>. 
statevtent  of  the  defamatory  matter,  236 

the  words  thereof  must  be  set  ont,  ib. 

not  sufficient  to  state  merely  the  purport  or  eSect.ib. 

matter  of  aggravation,  ib. 

where  the  slander  is  conveyed  by  words  of  interro- 
gation, ih. 

where  spoken  of  two  persons  at  once,  ib. 

where  spoken  ironically ;  or  in  reply  to  a  question,  237 

where  the  libel  has  been  lost,  ih. 
amendment  of  pleadings,  time  to  apply  for,  ib. 
colloquium  oi-  application  of  the  defamatory  matter,  ib. 
rendered  unnecessary  by  the  0.  L.  P.  Act,  238 

still  necessary  as  to  extrinsic  circumstances,  ib. 

where  the  words  are  actionable  upon  the  face  of 
them,  ill. 

averments  as  to  office  or  trade  of  plaintiff,  289 
2iartiadars  of  matters  alleged  in  claim  or  defence,  ib. 

of  names  of  persons  to  whom  the  slander  was  attered, 
ib. 

of  the  dates,  places,  and  occasions  of  the  uttering,  ih. 

of  slander  spoken  at  the  instigation  of  another,  240 

in  libel,  not  allowed  as  to  names  of  persons  to  whom 
published,  ib. 

of  special  damage,  ib. 

of  evidence  in  mitigation  of  damages,  ih. 
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PLEADING  H— continued. 

iiintiendofii,  the  nature  and  office  of,  240 

where  the  words  are  not  per  se  defamatoiy,  241 

innuendoes  must  not  be  too  wide,  242 

words  capable  of  various  interpretations,  ih. 
special  damage,  averment  of,  ih. 

where  essential  to  the  action,  must  be  alleged  in  . 
statement  of  claim,  ih. 

when  arising  from  repetition  by  third  parties,  243 
d<'feiidanU' pleadiiigg,  Buies  of  the  Supreme  Court  as  to,  244 

statutable  plea  of  the  general  issue,  ih. 

matter  of  defence  generally,  ih. 

what  was  formerly  available  under  the  general  issue, 
ib. 
defence,  privileged  occasion,  245 

truth  as  a  juslification,  ih. 

truth  as  a  justification  to  a  charge  of  felony,  ih. 

general  pleas  of  justification,  had,  246 

rule  of  law  as  to,  ib. 

particulars  in  support  of  general  plea  of  justification, 
247 

double  or  embarrassing  pleading,  ib. 

the  matter  justified  nlast  be  identical  with  that 
charged,  ih. 

justification  most  cover  circnmetances  of  aggravation, 
248 

when  sufficient  if  substance  of  charge  justified,  ib. 

not  necessary  to  justify  every  epithet,  ib. 

all  material  parts  of  the  libel  must  be  covered,  249 

j  II  stifi cation  of  divisible  statements,  ib. 

{■leading  to  several  counts,  250 

that  a  fair  and  accurate  report  of  proceedings  in 
court,  ib. 

that  a  fair  report  of  the  judgment  only,  ib. 

of    newspaper    reports    of     proceedings    at    public 
meetings,  251 

justification  as  to  matters  of  public  interest,  ih. 

statutory  plea  of  apology  and  payment  into  court,  252 

payment  into  court  under  R.  S.  C,  253 

plea  of  alteration  of  MSI  by  newspaper  editor,  254 

of  accidental  publication,  ib. 

malicions  plea  not  sufficiently  proved,  805 
repl)/,  of  pardon,  to  justification  charging  felony,  264 

that  plaintiff  endured  the  punishment,  255 

that  plaintiff  was  acquitted  of  the  charge,  iA. 

to  plea  of  apology,  &c.,  under  the  Libel  Act,  1848,  ib. 
demurrer,  proceedings  in  lieu  of,  ib. 
congolidation  of  actions  of  libel,  under  the  Libel  Act,  1888, 

ib. 
pleadings  in  criminal  proceedings  (see  Indictment,  also 
Cbiminal  Information) 
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POINTS  OF  PRACTICE  (aee  Practice)  , 

POLICE : 

cliief  congtable'e  report;  to  m^ietrates  on  liceuBed  houBee, 


POOR  LAW : 

CommisBioDers.    letter    to,   defamatory   of   a   poor   law 

guardian,  173 
giitirdian,  defamatory  statementB  by,  at  meeting  of  board 
of,  196 

POST,  or  WALL : 

libel  by  writing  or  drawing  upon,  66 

POST-CARD : 

publication  of  libel  by,  264 

transmission    of,    uncovered,    with    defamatory    matter 
written  thereon,  actionable,  ih. 

POST-MARK : 

as  evidence  of  publication  in  a  particular  county,  464 — 5 

POST  OFFICE : 

sending  tbrough,  any  indecent  or  obscene  print,  photo- 
graph, painting,  book,  &c.,  a  misdemeanour,  S69 

PRACTICE : 

in  ciril  proceedim/s  for  libel, 

where  defendant  resides  out  of  jurisdiction,  335 
liability  for  libel  published  out  of  jurisdiction,  386 
slander  spoken  out  of  jurisdiction,  causing  damage 

within,  ib. 
effect  of  death  of  plaintiff  or  defendant,  ib. 
when  the  action  survives,  387 
staying  proceedings,  whilst  costs  of  former  action 

unpaid,  ib. 
second  action  for  another  libel  in  same  pamphlet,  ib. 
staying  action  brought  in  breach  of  faith,  386 
staying  frivolous  and  vexatious  action,  ib. 
consolidation  of  several  actions  for  the  same  libel,  ib. 
breach  of  faith  as  te  apology  and  withdrawal  of  juror, 

389 
contracts  of  indemnity  against  the  publication  of 

libels,  ib. 
maintenance,  in  an  action  of  libel,  340 
motion  for  new  trial  or  to  set  aside  verdict,  341 

grounds  of  application  for :  misdirection,  &c.,  842 

what  is  "  a  substantial  wrong  or  miscarriage,"  ib. 

misdirection  as  to  privilege,  ib. 

premature  opinion  of  jury,  843 

that  verdict  against  the  weight  of  evidence,  ib. 

that  the  damages  are  excessive,  344 
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'BBA.C'SICE— continued. 

motion  for  new  trial  or  to  set  aside  verdict  (continued). 
power  of  the  court  as  to  reduction  of  damages,  344 

inadequacy  of  dami^ee,  principles  on  which  new  trial 
granted  on  ground  of,  345 
motion  for  judgment  on  leave  reserved  at  the  trial,  346 

where  the  defence  pleaded  is  b&d  in  law,  347 

where  the  Jury  have  been  misdirected,  ih. 

where  court  of  opinion  that  publication  not  Iil>ellou8, 
ib. 

where  the  jury  discharged  without  a  verdict,  348 
grounds  for  setting  aside  judgment,  H. 

where  the  court  is  of  opinion  that  the  matter  charged 
is  not  libellous,  ih. 

motion   for  order  nisi  for  criminal   information  for 
libel,  451 
certiorari,  for  removal  of  indictment  for  libel,  475 

Crown  Office  Bales  as  to,  ib. 
trial  of  indictment  for  libel,  511 

notice  of,  when  indictment  removed   by  certiorari, 
512 

Crown  Office  Eules  as  to,  ih. 
rerdict  of  the  jury,  not  conclusive,  when,  619 

province  of  the  court  alter,  620 

postponement  of  judgment  on  conviction,  ih. 

Crown  Office  Bales  as  to,  ih. 

judge's  warrant  to  hold  to  bail,  521 
motion  in  arrest  of  judgment,  ib. 
writ  ofeiTor,  proceedings  as  to,  522 

respite  of  iud}:cment  pending  application  for,  ib. 

error  not  available  when,  ii. 
new  trial,  Crown  Office  Eules  as  to  motion  for,  623 

defendants  must  be  present  in  court  when  the  motion 
is  made,  ib. 

justification  only  partly  proved,  ib, 

rejection  of  evidence,  524 

misdirection,  as  ground  for,  ih. 
proceedings  on  defendant  coming  up  for  judgment,  ib. 

affidavits,  as  to  judgment  by  default,  ti<. 

as  to  answering  prosecutAr's  affidavit,  525 
mitigation  of  punishment, 

what  may  be  shown  in,  tb. 

truth  of  libel,  not  avaiiabiein,  unless  pleaded,  ib. 

mitigation  under  section  6  of  the  Libel  Act  (1848), 
526 

mitigation  under  section  7  of  the  same  Act,  t&. 

that  defendant  stopped  the  sale  of  the  libel,  ib. 

that  he  is  liable  to  the  costs  of  the  prosecution,  ib. 

order  of  reading  the  affidavits,  627 
punialiment,  on  conviction,  ib. 

sureties  for  the  good  behaviour,  ib. 
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puniakinent,  on  conviction  (continued). 

where  two  or  more  informations,  628 

wbere  several  counts,  a  separate   punishment  on 

each,  ib. 
statutory  punishments,  iJ>. 
amendment  of  sentence  and  record,  529 
costs,  on  indictment  for  hbel  (see  Costs) 

PREACHER : 

advertising  intention  of  preaching  a  sermon  on  the  subject- 
matter  of  an  action,  restrained  by  injunction,  S34 

PREFATORY  AVERMENTS:  (see  Pleadings) 

PRESS: 

liberty  of  the  (see  Nbwspapeb) 

PRESUMPTION  OF  LAW: 

that  a  person  who  publishes  defamatory  matter  of  another, 

intended  the  mischief  which  follows,  496 
that  a  bookseller  is  acquainted  with  the  contents  of 

libellous  books  sold  by  him  or  his  servants  or  agents, 

602—3 

PRINCIPAL : 

as  to  liability  of,  civilly  and  criminally  for  act  of  servant 
or  agent  (see  Aoent,  also  Booksblleb) 

PRINCIPLES : 

on  which  privileged  communication  rests,  296 

legal  canon  as  to,  297 

as  to  excess  in  making  a  defamatory  communication,  194 

PRINT : 

indecent  or  obscene,  statute  against  sale  or  exposure  of,  367 
prohibition  against  sending  such  by  post,  369 

PRINTER : 

protection  to,  under  the  Libel  Act  (1843),  206 

cannot  recover  for  work,  labour,  &c.,  in  printing  libellous 

matter,  S41 
printing  and  publishing  habilities  of  printer,  501 — 5 

PRIVILEGE : 

meaning  of,  as  applied  to  defamatory  communications, 

139    (see   Judicial  Froceedinos,   also    Parliauentaby 

Pboceedimob) 
principles  on  which  privileged  communications  rest,  296 
legal  canon  as  to,  297 
conditional  (sea  Occasion) 
of  suitors,  prosecutors  and  complainants  in  Courts  of 

justice,  93 
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PBIVILEGE— coHiiHWti. 

of  parties,  in  making  defence  to  actions,  prosecutions,  &g., 

9i 
as  to  disclosure  of  eotniuunications  between  client  and 

legal  adviser,  292 
aa  to  official  communications  Iiatween  public  officers,  U>. 
as  to  production  of  documents   (see  Dooqubnts,  also 

Disco  VBRY) 

PBIVILEGED  COMMUNICATIONS: 

meaning  of,  as  applied  to  defamatory  communications,  8(> 

grounds  upon  which  publication  excused,  ib. 

when  made  in  discharge  of  social  and  other  duties  (see 

Occasion) 
fair  report  of  a  debate  in  Parliament  (see  Pabliament) 
fair  and  accurate  report  of    judicial  proceedings  (see 

Judicial  Frocgedinos,  Reports  of) 
conditional    defence,   depending    on    the   occasion   and 

circumstances  of  the  publication  (see  Occasion) 
civil  and  criminal  liability  identical  in  that  respect,  510 

PRIVILEGED  OCCASION  (see  Occabios) 

PROCEDURE ; 

in  UM,  two  principal  modes  of,  85 

1,  By  indictment  or  criminal  information  for  the  public 
offence,  ih. 

2.  By  action  at  law  for  damages,  for  injury  to  reputation, 
86 

pleadings  and  procedure  in  actions  of  slander  and  libel 

(see  Pleadikos,  also  Practice) 
against  offenders  for  contempts  of  court  (see  Cokteupts) 
by  criminal  information  (see  Ckimwal  Infokuatioh) 
prior  to  indictment  (see  Summary  Pbocbdurb) 
by  indictment  (see  iHDtciMENT) 

PROCURING : 

the  publication  of  a  libel,  271 
PEODUCTION : 

of  documents  (see  Discovert) 

PROFANE  PUBLICATIONS  (see  Blasphbkt) 

PROFESSION: 

slander  and  libel  of  persons  in,  116 — 128 
general  principles  and  rule  of  law  as  to,  116 
of  barristers,  physicians,  surgeons  and  others,  ih.  (see 
Office) 

PROOFS  (see  Evidence) 

PROPERTY : 

injury  to,  by  defamatory  publications,  may  be  restrained 
by  injunction,  8S1 
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wlifiD  affecting  title  to,  may  be  reBtrained,  33S 
none,  in  the  name  given  to  a  houae  or  an  estate,  ib, 

PROPRIETOR : 

of  newspaper  (see  Nbwspapbk) 

PUBLICATION : 

what  constitutea  a  publication,  261 
proof  of  equivalent  words  of  slander,  not  sofficient,  U>. 
what  sufficient  to  support  indictment  or  criminal  informa- 
tion, 262 
to  support  civil  action,  ii>. 
by  reading  a  libelloua  letter  to  a  third  part;,  or  handing 

such  to  him  to  read,  ib. 
indirect  proof,  libel  in  handwriting  of  defendant,  265 
accidental  publication,  through  negligence,  z&. 
manuscript  of  a  libel  {afterwarda  printed)  in  defendant's 

handwriting,  266 
evidence  of  handwriting  by  comparison,  268 
by  letter,  delivery  at  the  post  office,  269 
originality  of  letter,  when  a  question  for  the  judge,  ib. 
letter  to  a  man's  wife,  containing  a  libel  on  ber  husband,  ib. 
the  like  to  husband,  containing  a  libel  on  his  wife,  ib. 
hy  authority,  request,  or  employment  of  another,  270 
by  an  a^fent,  porter,  carrier,  or  servant,  ib. 
where  wholly  ignorant  of  contents  of  parcel  containing 

libels,  ib. 
sale  by  newsvendor,  of  newspapers  containing  a  libel,  ib. 
writing  or  printing  a  Ubei,  prima  Jaci^  evidence  of  publica- 
tion by  employer,  ib. 
booksellers,  newspaper  proprietors  and  publishers,  civil 

liabilities  for  the  acts  of  their  servants  or  agents,  271 
not   liable   criminally,   unless    they   authorised   or  were 

cognizant  of  the  libel,  ih. 
sale  of  every  copy  a  distinct  offence,  ih. 
liability  of  the  procurer  of  the  publication  of  a  libel,  ih. 
manuscript  in  handwriting  of  defendant,  addressed  to 

editor  of  newspaper,  272 
by  procuration  or  request  of  another,  ib. 
proofs  oE,   in  actions  against   printers,  proprietors  and 

publishers  of  newspapers,  ib. 
re^ristration  oE  newspapers  and  names,  &c„  of  proprietors, 

ih. 
certified  copies  of  entries,  conclusive  evidence  of  proprietor* 

ship,  274 
secondary  evidence  of  contents  of  a  newspaper  containing 

a  libel,  ih. 
where  printed  copy  of  a  libel  destroyed,  evidence  of  a 

corresponding  one  admissible,  ih. 
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secoQdary  evideace  of  libel,  received  after  notice  to  pro- 
duce and  statement  that  it  was  not  in  existence,  275 
where  libel  in  possession  of  person  beyond  jurisdiction, 

who  refuses  to  produce  it,  ib. 
notes  and  memoranda,  to  refresh  memory  as  to  defama- 
tory Trorda  spoken,  ib. 
where  the  mode  and  extent  of,  are  not  warranted  by  the 
occasion,  193 — i 
by  advertisement    of    creditors,  reflecting    on  the 

character  of  a  bankrupt,  195 
unnecessary  publication  to  the  world  at  large,  H>. 
by  placard,  of  matter  libellous  of  an  overseer,  196 
by  means  of  parish  crier,  of  the  like,  ib. 
of  slander  heard  from  another  (see  Repetition) 
of  hbel  out  of  jurisdiction,  liability  for,  336 
of  slander  out  of  jurisdiction,  causing  damage  'within,  ib. 
in  crinUnal  proceedings  for  libel,  what  is  a,  483 
to  wife,  of  libel  on  husband,  ib. 
in  a  particular  county,  483—5 
accessories  to  the,  486 
writing  and  composing  a  libel  with  intent  to  publish, 

487 
copying  a  hbel  or  writing  such  from  dictation,  487 — 8 
publication  of  libel  must  be  either  maliciooa  or  wrongful, 

517 
of  libel  through  agency  of  another,  498 

PUBLICATIONS : 

exciting  to  an  illegal  act,  432 

sending  a  challenge  to  fight,  ib. 

communications  tending  to  acts  of  personal  violence,  433 

defamatory  pictures,  effigies,  ka-,  ib. 

reflecting  on  the  memory  of  the  dead,  434  (and  see  Dbad) 

by  exhibition  of  a  wax  model,  434 

tending  to  disturb  the  peace  of  nations,  439 

reflections  on  foreign  ambassadors,  440  (and  see  Libel) 

PUBLIC  BENEFIT : 

evidence  that  publication  was  for  the,  now  receivable  in 

certain    cases    on    preliminary    investigation    before 

magistrate,  468 
evidence  of,  inadmissible  in  the  case  of  a  seditious  Ubel,  ib. 
plea,  that  the  publication  was  for,  must  also  allege  the 

truth  of  the  matter  pubhshed,  506 
evidence  as  to,  inadmissible  unless  pleaded  in  accordance 

with  the  statute,  ib. 

PUBLIC  BODIES: 

invested  with  qwm  judicial  powers ;  publication  of  records 

of  proceedings  of,  107 
when  entitled  to  notice  of  action,  232 
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PUBLIC  CONCEKN : 

newspaper  reports  of  mattera  of,  when  and  how  pro- 
tected, 136 
question  for  the  jury,  as  to  matter  being  of,  ih. 

PUBLIC  INSTITUTION  : 

report  of,  containing  matter  defamatory  of  one  of  its 

officers,  145 — 6 
libel  upon  the  Royal  College  of  Physicians,  451 
upon  the  Foundling  Hospital,  Hi. 

PUBLIC  INTEREST : 

communications  on  matters  of,  184 

statutory  privilege  as   to   newspaper   reports   of  public 

meetings,  185 
comments  on  matters  of,  IS8 
no  ground  of  privilege  as  to  imputations  upon  personal 

character,  1S7 
meaning  of  "  privilege,"  as  applied  to  communications  on 

matters  of,  139 
fair  comment  on  matters  of,  ib. 
hondjide  belief  of  writer,  in  the  truth  of  the  matter,  no 

defence,  148 
no  privilege  in  the  editor  of  a  newspaper,  beyond  that  of 

any  other  person,  as  to,  141 
what  are  matters  of,  140 
restrictions  on  free  discussion,  141 
newspaper    comments    on,  containing    imputations  on 

private  character,  ih. 
report  of  Board  of  Admiralty,  upon  the  plans,  &c.,  of  a 

naval  architect,  142 
premature  publication  of  parliamentary  blue  book,  143 
petition  to  parliament  against  quack  doctors,  144 
report  of  a  political  committee,  ib. 
the  patronage  of  parliament  is  matter  of,  ih. 
the  address  of  a  candidate  for  parliament  is  matter  of,  ib. 
newspaper  reflections  on  the  character  of  a  candidate,  145 
slander  of  a  candidate  for  parliament  by  imputation  of  a 

crime,  ili. 
the  like,  charging  a  candidate  with  atheism  and  blas- 
phemy, ih. 
publication  of  printed  report  of  a  public  institution,  ib. 
comments  on  the  management  of  a  parish  charity,  146 
publication  defamatory  of  a  religious  community,  ib. 
the  conduct  of  a  clergyman  in  matters  relating  to  his 

church,  ib. 
the  appointment  of  a  calendarer  of  State  papers  at  the 

Record  Office.  147 
liond  fide  belief  of  the  writer  no  defence,  148 
where  the  alleged  facts  on  which  comments  founded  are 

untrue,  ib. 
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PUBLIC  INTEREST— cofifmiW. 

distinction  between  fair  criticiBm  and  the  assertion  of 
false  facte,  14B 

the  public  conduct  of  public  mea  is  matter  of,  149 

imputations  of  bad  motives,  &c.,  in  public  conduct,  Vi. 

the  conduct  of  persons  attending  a  political  meeting,  150 

reviews  and  criticisms  of  books  and  other  literary  publi- 
cations, ill. 

estent  to  which  liberty  of  criticism  allowed,  151 

criticisms  on  performances  at  places  of  public  entertain- 
ment, 152 

criticisms  on  works  of  architecture,  153 

advertisements,  placards,  &c.,  are  open  to  public 
criticism,  154 

the  position  and  circulation  of  a  newspaper  are  not 
matters  of,  ib. 

publications  in  vindication  of  character,  when  matter  of, 
155 

PUBLIC  MEETINGS: 

reports  of  proceedings  at,  formerly,  not  privileged,  134 

statutory  privilege  as  to  newspaper  reports  of  proceedinfi^ 
at,  185 

public  meeting,  what  is,  136 

general  principles  as  to  comments  on  matters  of  public 
interest,  ib. 

conditions  of  the  privilege,  136 — 7  and  296 

meetings  of  a  quasi  public  nature,  137 

speaker  reporting  his  own  speech,  138 

official  notices  and  reports,  il>. 

political  meeting,  comments  on  conduct  of  persons 
attending,  150 

reports  of  proceedings  at  public  meetings,  29G 

conditional  privilege  as  to,  ih. 

addressing  public  meeting  on  the  merits  of  a  case  pend- 
ing trial  a  contempt  of  court,  406 

PUBLIC  PERFORMANCES : 

and  places  of  entertainment,  may  be  the  subject  of  fair 
criticism,  152 

PUBLIC  PROCEEDINGS  (see  Public  Meetings,  &c.,  &c.) 

PUBLIC  SERMCE  : 

privilege  as  to  communications    relating    to,  between 

public  officers,  2!)2 
reports,  despatehes,  &c.,  made  in  the  discharge  of  official 

duties,  ih. 

PUBLISHERS  : 

of  libels  in  books,  newspapers,  &c.  (see  Booxsellbbs,  also 
Newspaper) 
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PUNISHMENT : 

at  common  law,  for  a  defamatory  libel,  527 
sureties  for  the  good  behaviour,  ib. 
where  two  or  more  iaformations,  528 
where  several  counts,  Hi. 
b?  statute;  under  the  Libel  Act  (1843),  529 
amendment  of  sentence  and  record,  ib. 
what  may  be  shown  in  mitigation  of  (see  MiTiaiiios) 
for  contempts  of  court,  430  (and  see  Contempts) 
for  libels  on  peers  and  members  of  Parliament,  426  (and 
see  Parliament) 

Q. 

QUACK: 

imputation  of  quackery  to  an  optician,  82 

QUALIFIED  PRIVILEGE  (see  Conditional  Privilege) 

QUARTER  SESSION: 

power  to  punish  for  contempts,  892 

no  jurisdiction  as  to  trial  of  indictments  for  libel,  512 

reports  of  proceedings  of  courts  of  (see  Judicial  Fbo- 

CEEDINOS) 

QUEEN: 

libels  against  (see  Kino,  libels  of  the) 


RAILWAY  COMPANY : 

publication  by,    of    placards  notifying  convictions  for 

infringement  of  bye-laws,  105 
liability  of  for  libel,  291 

RE-ASSERTION : 

of  slander  in  reply  to  inquirer  (see  Repetition) 

REBUTTING  EVIDENCE  : 

evidence  to  rebut  privui  facie  case  of  publication  by 

agent,  504 
as  to  intention,  &c.,  507 

RECOGNIZANCE : 

to  prosecute,  on  leave  given  to  file  criminal  information 

for  libel,  462 
Crown  Office  Rules  as  to,  ib. 

RECORD: 

courts  of,  what  are,  889 

their  power  to  punish  for  contempts,  390 

Isle  of  Man,  court  of,  396 

Colonial  courts  of,  397 
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EEGISTEB : 

of  newBpaper  proprietors,  places  of  residence,  bosiness, 

&c.,  272 
oF  representative  proprietors  of  newspapers,  273 

EEGISTBATION  : 

of  title  of  newspaper,  names  of  proprietors,  places  ol 

residence,  business,  &c.,  272 
of  representative  proprietors  of  newspapers,  273 

RELIGION : 

principles  and  policy  of  the  law  ae  to  libels  against  (see 
Blasphemous  Publications) 

REPETITION  : 

of  slander  in  reply  to  inquirer,  197 

of  slander  heard  from  another,  when  a  defence,  ih. 

that  defendant  bad  the  libel  of  another,  and  gave  ap 

author's  name,  ib. 
existence  of  a  rumour  no  justification  for  repetition,  198 
of  rumour  that  plaintiff's  bank  had  stopped  payment,  ih, 
when  the  originator  of  a  rumour  is  not  liable  for  repe- 
titions by  third  parties,  ib. 
itonti^/ide  repetition  to  person  slandered,  199 
when  the  originator  is  liable,  and  not  the  repeater,  ib. 
of  slanderous  rumour  to  one  of  two  persons,  of  a  charge 

affecting  both,  200 
by  showing  an  anonymous  letter,  iii. 
by  u-rili)ig,  of  words  not  otherwise  actionable,  201 
in  a  newspaper,  of  a  ludicrous  story  of  plaintiff  told  by 

himself,  ib. 
general  liability  for  putting  libellous  matter  into  print 

and  circulation,  Ht. 
libellous  articles  reproduced  from  other  newspapers,  t6. 
re-assertion  of  slander  by  the  ori<iinator,  202 
repetition  by  third  parties,  occasioning  special  damage, 

■243 
of  statements  heard  from  another ;  evidence  in  support  of 

justification  as  to,  307 
must  be  shown  to  have  been  made  on  a  justifiable 

occasion,  ib.  (and  see  Bdmodr) 
previous  or  similar  publication  by  another,  no  defence,  509 

REPLY: 

of  pardon,  to  a  justification  charging  felony,  254 
that  plaintiff  suffered  the  punishment  awarded  to  him,  255 
setting  up  acquittal  by  way  of  estoppel,  ib. 
to  plea  under  the  Libel  Act  (184S),  ib. 

REPORTS : 

of  proceedings  in  Parliament  (see  Fabliamentabv  Fiu> 

CEEDINQS) 

of  proceedings  in  courtsof  justice  (see  Judicul  Pbocbbwhgs) 
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EEVIEWS  AND  CRITICISMS : 

of  books,  and  other  literary  publications,  bow  far 
privileged,  150 

extent  to  which  liberty  of  criticism  allowed,  151 

any  attack  upon  the  private  character  of  the  author  is 
libellous,  t^. 

imputations  of  sordid  motives  are  libellous,  152 

where  the  reviewer  is  guilty  of  misdescription,  Ui. 

containing  imputations  upon  private  character  and  cir- 
cumstances, ib. 

of  sermons  preached  but  not  otherwise  published,  ib. 

of  the  writings  of  dramatic  or  musical  authors,  t^. 

REVISING-BAERISTERS'  COURTS  : 
power  as  to  contempts,  395 

RIDICULE  : 

libels  which  expose  a  person  to,  67 
and  contempt  of  a  judge  of  assize,  S88 

ROMAN  CATHOLIC : 

calendarer  of  State  papers,  libel  of  in  office,  147 
religion,  attack  upon,  by  sale  of  obscene  works,  366 

RUMOUR : 

existence  of,  no  justification  for  a  repetition  of,  197 
of  evil  reputation,  plea  of,  bad,  254 

interrogatories  as  to  rumours,  disallowed,  288  (and  see 
Repetition) 


SANITARY  MATTERS : 

condition  of  a  village  a  matter  of  public  interest,  140 

SATIRICAL  IMPUTATIONS  : 

libels  expressed  in  satirical  language,  76 

SCHOOL  BOARD: 

newspaper  reports  of  proceedings  at  meetings  of,  statutory 
privilege  as  to,  135 

SCHOOLMASTER : 

libel  of,  by  the  rector  of  the  parish,  in  a  pastoral  letter, 
191 

SEARCH  WARRANT: 

for  obscene  books,  prints,  pictures,  &c.,  power  of  justices 

to  issue,  367 
of  Secretary  of  State  in  the  case  of  seditious  libels,  held 

illegal,  471 

SECONDARY  EVIDENCE : 

of  libel  lost  or  destroyed  (see  Evidence) 
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SECBETARY  OF  STATE : 

communication  to,  imputiog  corruption  in  office  to  a  town 

clerk  and  clerk  to  justices,  175 
memorial  to,  complaining  of  the  miacondnct  of  a  magie* 

trate,  176 
publication  of  notice  by,  aa  to  ineligibility  of  military 

officer,  134 

SECT  OR  CLASS : 

libels  reflecting  upon,  450 

SEDITION : 

what  is  (see  Sbditiols  L]Bbls) 

SEDITIOUS  LIBELS: 

publicaliont  agaiiut  the  Congtitutioti,  S70 

what  constitutea  a  seditious  libel,  971,  S73 

earlier  cases  and  authorities  on ,  the  subject  of  libels 

against  the  Constitution,  t^. 
recent  authorities  aod  directions  to  the  jur^'  in  cases 

of  seditious  publications,  372 
seditious  pictures,  engravings,  handbills,  &c.,  374 
conspiracy   to   dissolve   the   union    between    Great 

Britain  and  Ireland,  ib. 
no  justification  for,  that  it  was  copied  from  another 

paper,  875 
iniention,  when  a  question  for  the  jury,  t7*. 
whether  the  publication  is  or  is  not  a  seditious  libel, 

is  for  the  jury,  ib. 
seditions  words,  uttered  at  unlawful  meetiD<;R,  376 
Ihe  Libel  Act  (1848)  has  no  application  to  sediLioua 

publications,  il. 
evidence  of  truth  of  seditions  libel,  inadmissible,  ili. 
80  also  that  it  was  published  for  the  public  benefit,  ili. 
lUiels  aiiainsl  the  King  and  hit  Goremment,  877 

when  words  or  writings  amount  to  treason -felony,  ib. 
publication  exciting  to  regicide  and  murder,  879 
libels  on  the  Goremmetit,  379 

boundary  of  privilege  as  to  publications  of  opinions 

on  subjects  of  public  and  common  interest,  ib. 
writings  of  political  authors,  380 
rulings  of  judges  as  to,  in  recent  cases,  ib. 
privileges  of  a  journalist,  as  to  discussion  of  the  acts 

of  the  Government,  t^. 
imputation  of  corruption  in  officers  of  the  Govern- 

ment,  381 
imputing  tyranny  to  the  Government,  and  corrup- 
tion to  the  Ministry,  ib. 
attempting  to  bring  a  treaty  of  peace  into  contempt 

and  to  traduce  and  vilify  the  Government,  ib. 
libel  on  the  administration  of  the  Irish  Government, 

38-2 
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SEDITIOUS  LIBELS— continued.       . 
libels  OH  the  Governmrnt — {continued), 

libeb  on  the  Lord  Lieutenant,  and  Lord  CbaQcellor, 

ot  Ireland,  382 
libels  on  the  Lord  Chancellor  Lyndliurst,  imputing 

corruption  in  office,  383 
seditioufl  libels  on  the  King,  the  Government,  and 

Ministers,  ib. 
libel  on  the  Duke  of  Wellington,  as  Prime  Minister, 
884 
seditious  libels  cannot  be  justified  on  the  ground  of  truth, 

468 
nor  that  the  publication  was  for  the  public  benefit,  ib. 

and  482 
publishers  and  distributors  of  seditions  libels  may  be 

arrested,  470 
search  warrant  of  Secretary  of  State  in  the  case  of,  held 

illegal,  471 
indictment  for  a  seditious  conspiracy,  objections  to,  478 
copies  of,  may  be  seized  after  conviction  for,  364 

SEDUCTION : 

imputations  of  (see  Immoraliti) 

SEIZURE: 

of  copies  of  blasphemous  and  seditious  libels,  after  ver- 
dict or  judgment,  S64 
of  copies  of  obscene  books,  prints,  pictures,  &e.,  367 

SERVANT  (see  Mastek  and  Servant) 

SESSIONS  (see  Quarter  Session,  also  Petty  Sessions) 

SHERIFF : 

higli -sheriff,  contempt  of  court  by,  in  defying  order  of 
judge  of  assize,  400 

SHIP: 

slander  of  captain  of,  by  imputation  of  drunkenness,  44 
communication  by  a  slranger,  to  ship-owner,  containing 
charges  of  misconduct  against  captain,  167 

SLANDER : 

what  is,  and  when  actionable,  1 

conflict  of  early  decisions  as  to,  ib. 

present  rule  of  construction  as  to,  2 

when  actionable  without  special  damage,  3 

words  imputing  gailt  notwithstanding  trial  and  acquittal,  5 

words  imputing  crime  for  which  punishment  suffered  or 

pardon  granted,  ib. 
imputation  of  being  a  "  returned  convict,"  ih. 
of  being  a  felon,  and  a  "  felon  editor,"  6 
direct  charges  of  felony  or  misdemeanour,  7 
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SLANDER— contmued. 

words  imputing  bribery  and  corruption  at  an  election,  8 

in  offices  of  public  trust,  ili. 

charginp;  a  person  with  being  the  author  of  a  libel,  ib. 

imputation  of  keeping  a  bawdy  bouse,  9 

that  trade  maintained  by  prostitution  of  a  female,  42 

of  unnatural  crime,  9 

of  indecent  exposure,  ib. 

of  receiving  stolen  property,  10 

of  being  a  blackmailer,  ib. 

words  imputing  a  trespass,  ih. 

charge  of  stealing  deer,  furze  or  bricks,  ih. 

of  offence  against  the  Fishery  Acts,  11 

charge  of  stealing  things /ene  nalura,  ih. 

general  rule  as  to  actionable  imputations,  Vi. 

ambiguous  imputations,  12 

cases  in  illustration  of  words  of  ambiguous  meaning,  13 

rule  as  to  words  of  double  meaning,  14 

the  natural  interpretation  of  words,  and  their  obvious 

meaning,  must  prevail,  15 
modern  rules  of  construction  as  to   words   of   doubtful 

meaning,  16 
imputation  of  crime  spoken  in  jest,  17 
what  are  questions  for  judge,  and  what  for  jury,  ib. 
construction  of  words  ol  double  import,  18 
as  to  the  degree  of  certainty  requisite  to  render  the  charge 

actionable,  ib. 
meaning  of  defendant,  a  question  for  the  jury,  ib. 
distinction  between  an  absolute  charge  of  felony  and  one 

of  mere  suspicion,  19 
words  of  interrogation,  conveying  imputation  of  crime,  ib. 
words  alternative  or  inferential,  '20 
charge  of  crime,  conveyed  by  words  of  repugnancy,  ib. 
the  criminal  quality  of  the  words  must  be  shown,  21 
charging  another  with  the  murder  of  a  person  yet  alive,  ib. 
rule  as  to  criminal  quality  of  the  imputation,  ib. 
guilty  ol  the  death  of  a  person  implies  criminally  guilty,  ib. 
words  charging  another  as  being  liable  to  punishment,  22 
the   criminal   quality   of   the   charge  may  appear  from 

circumstances,  23 
charging  another  with  having  set  his  own  premises  on 

fire,  ib. 
charge  against  husband,  of  robbing  bis  wife,  ib. 
stealing,  modem  construction  of  the  term,  24 
where  the  words  are  in  a  foreign  language,  ib.  and  285 
words  charging  an  attempt  to  commit  a  crime,  24 
words  charging  a  solicitation  to  commit  a  crime,  i^. 
it  must  appear  that  an  indictable  offence  was  meant  to 
be  imputed,  25 
application  of  the  words  to  the  plaintiff,  how  to  be 
ascertained,  ib. 
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SLANDER— confi/iuerf. 

imputations  of  infeetioos  disease,  26 

action  will  not  lie  if  imputation  in  the  past  tense,  ili. 

wbere  the  slander  affects  a  person  in  office,  profession, 

trade,  or  business,  27 
wbere  the  office  is  merely  honorary,  ib. 
actionable,  whether  office  of  profit  or  not,  28 
distinction  between  words  of  ability  and  of  integrity,  ib. 
imputations  of  ignorance  to  a  magistrate,  il>. 
plaintiff  must  be  in  the  present  exercise  of  bis  office,  29 
class  of  cases  to  which  the  action  extends,  ii. 
of  corruption  in  office,  30 
of  parish  and  other  officers,  ii>. 

of  a  member  or  candidate  for  Parliament,  ili.  and  145 
false  statement  of  candidate,  recent  statute  as  to,  3X 
of  a  candidate  for  election  to  a  club,  ih. 
of  a  town  councillor,  i&. 
of  an  alderman  of  a  borough,  S2 
of  clergymen,  ii. 
of  a  Congregational  minister,  83 
of  an  artist,  schoolmaster,  and  others,  ih. 
of  attorneys  and  solicitors,  35 
of  barrister,  physician,  surgeon,  and  others.  36 
spoken  or  uttered  in  a  foreign  language,  '^35 
when  and  in  what  cases  indictable,  473 
of  persons  in  office,  profession,  trade  or  business  (see 

Office,  also  Tradbbmen) 
repetition  of,  when  actionable  (see  Repetition) 

SLANDER  OF  TITLE  (see  Title) 

SLANG  TERMS : 

libel  in,  question  for  jury  as  to  meaning  of,  78 

SOCIAL  : 

and  other  duties,  communications  made  in  discharge  of 

(see  Occasion) 

SOCIETY : 

for  protection  of  trade,  publication  of  registers  of  jadg' 
men  is,  105 — 6 

SOLICITATION  : 

to  commit  a  crime,  words  charging  such,  24 

SOLICITOR :  or  Attorney : 

general  principles  as  to  slander  of,  35 

imputation  that "  he  deserves  to  be  struck  off  the  roll,"  ih. 

stopping  sale  of  estate  on  ground  of  alleged  bankruptcy, 

57 
statement  made  to,  before  trial,  9G 
bill  of  costs  of,  libellous  of  client,  98 
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SOLICITOR— condnHerf. 

actiDg  as  advocate,  has  the  same  privil^e  of  speech  ae 

Gouneel,  99 
libels  ot  by  defamatory  headiDgs  to  newspaper  reports  o( 

proceedings  of.  in  courts  of  justice,  110 
sending  report  to  newspaper,  of  a  trial  in  which  he  was 

engaged  for  one  of  the  parties,  :21S 
charged  with  professional  misconduct,  in  a  letter  to  an 

incorporated  law  society,  178 
charged  with  professional  mismanagement,  in  a  letter  to 

bankers,  ib. 
letter  by,  to  minor's  next  friend,  defamatory  of  minor, 

181 
qualification  of,  how  proved  at  trial,  258 
commamcations    between    client    and,  privilege  as    to 

discovery  of,  292 
privilege,  as  to  answering  interrogatories  relating  to  facts 

obtained  in  capacity  of,  29S 
charge  against,  of  disclosing  confidential  communications, 

305    . 
publication  of  libel  by,  no  ground  for  striking  off  rolls,  339 
at  judge's  chambers,  contempt  of  court  by,  390 — 1 
abusing  and  threatening  a  solicitor,  a  contempt  of  court, 

when,  412 

SPECIAL  CHARACTER: 

as  to  proof  of  (see  Evidence) 

SPECIAL  DAMAGE : 

words  actionable  only  on  proof  of,  138 

when  necessary  in  actions  for  slander  of  title,  62,  64 

lesulting  from  repetitions  of  defamatory  rumours    (see 

Kbpetitions) 
damage  by  inference  of  law,  216 
what    in    legal    contemplation  amounts    to    actionable 

damage,  ih. 
hindrance  from  succession  to  preferment,  tfc, 
occasioning  hindrance  and  delay  in  business,  217 
loss  of  office,  business  or  employment,  ib. 
occasioning  loss  of  custom  in  trade,  ih.  and  222 
diminution  in  number  of  worshippers  at  a  chapel,  218 
loss  of  character,  &c.,  from  imputations  of  unchastity  or 

adultery,  ib. 
lossof  marriage  occasioned  by  imputationsof  unchastity,!/'. 
loss  of  the  hospitality  of  friends,  through  imputations  of 

immorality,  &c.,  ib. 
prospective  or  anticipated  injury,  219 
must  be  connected  with  the  slander,  in  order  to  sustain 

action,  U). 
must    be  the  natural  and   direct  consequence  of   the 

wrongful  act,  ib. 
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SPECIAL   DAUAGK— continued. 

must  be  wholly  attributable  to  the  words,  2iy 

loss  of  election  to  membership  of  club,  220 

when  nominal  damages  should  be  given,  221 

apportionment  of,  in  coosolidated  actions,  Hi, 

evidence  of,  ib. 

must  be  the  direct  consequence  of  the  slander,  iV>. 

where  the  words  are  actionable  per  ae,  ib. 

evidence  of  special  and  general  toss  of  custom,  222 

evidence  as  to  profits  and  extent  of  business,  ib. 

damage  too  remote,  when,  ib. 

arising  from  non-recommendation  for  office  or  employ- 
ment, 223 

when  arising  from  repetition  by  a  third  party.  Hi. 

plaintiff  cannot  twice  recover  damages  for  same  words, 
220 

evidence  of  subsequent  publications,  223 

measure  of  damages,  224 

conduct  of  defendant  up  to  time  of  trial,  il. 

aggravation  by  plea  of  justification,  ih. 

extent  of  circulation  of  the  libel,  ih. 

damages  on  judgment  by  default,  226 

averments  of,  in  pleadings,  242 — 3 

evidence  to  rebut  special  damage,  and  in  mitigation,  308 

SPECIAL  VERDICT : 

when  jury  may  find  such,  514 

STATEMENT  OF  CLAIM  (see  Pleadings) 
STATE  PAPERS: 

privilege  as  to  production  and  discovery  of,  292 

STATUTES  (List  of,  p.  579) 

STAYINCi  PROCEEDINGS : 

in  a  fresh  action,  whilst  coats  of  former  action  unpaid,  337 
power  as  to,  extended  to  county  courts  in  remitted  actions, 

338 
in  action  brought  in  breach  of  good  faith,  ib. 

STIPENDIARY  MAGISTRATE : 

criminal  information  for  libel  upon,  imputing  partiality 
and  corruption  in  office,  450 

STOCK-BROKER: 
slander  of,  125 

SUMMARY : 

process  against  offenders  for  contempt,  414 

SUMMARY  JURISDICTION  : 

of  justices  of  the  peace,  as  Lo  libels  (see  Justices  of  ihb 
Peace) 
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SURETIES: 

GomtuunicatioQ  to,  as  to  conduct  of  person  trusted,  179 
for  tbe  good  behaviour  of  person  convicted  of  publishing 
a  libel,  527 

SURGEON : 

proof  of  qaalifieations  of,  by  medical  register,  &e.,  259 
(and  Bee  Medical  FiucTiTtoNEBs) 

SUSPICION : 

criminal  charge  conveyed  in  words  of,  19 

SWINDLER : 

imputations  of  being  a,  published  in  writing,  71 
imputation  of  being  connected  with  swindlers,  it>, 
libel  on  a  mercantile  firm,  imputing  that  they  were 
"swindlers  and  sharpers,"  ih, 

T. 
TELEGRAPH,  ELECTRIC  : 

by  underwriters  refusing  to  insure  if  plaintiff  captain,  179 
publication  of  libel  by  transmission  through,  264 

TENDENCY : 

of  the  libel  (not  the  intention)  is  the  question  for  jury,  279 
onus  upon  plaintiff  to  sfaow  that  matter  pablisbed  has  » 

libellous  tendency,  ih. 
of  libel,  to  provoke  a  breach  of  tbe  peace,  4S3 
as   in   libels   on   deceased   persons,   provoking   to   their 

surviving  relatives,  434 

THEATRICAL : 

performances,  criticisms  upon,  152  (and  see  Criticisii) 

THEFT: 

unfomided  charge  of  against  a  valet,  190 

THREATS : 

injunction  to  restrain  groundless  threats  of  legal  pro- 
ceedings as  to  patent  rights,  333 
as  to  what  are  threats  within  tbe  meaning  of  the 
statute  as  to,  ib. 
injunction  to  restrain  threatened  contempts  of  court,  334 

to  restrain  threatened  publication  of  letters,  ib. 
contempt  of  court,  by  threatening  a  judicial  officer,  411 
by  threatening  p^ies  to  judicial  proceedings,  412 
by  threatening  a  witness,  ib. 
injunction  to  restrain  threatened  publication  of  matters 

pendente  lite,  418 
threatening  to  publish  a  libel,  or  to  abstain  from  pub- 
lishing any  matter,  with  intent  to  extort,  474 
letters  threatening  to  accuse  of  crime,  497 
statements  made  by  the  sender  of  a  threatening  letter,  ib. 
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TITLE:  slander  of: 

to  real  or  personal  estate,  what  is,  and  redress  for,  49 
when  published  in  writing,  indictable  as  well  as  actionable, 

50 
impeaching  the  legitimacy  of  heirs-appaient,  51 
slander  in  writing,  of  an  heir-at-law,  52 
imputation  of  bastardy  upon  heir-apparent,  ih. 
for  words  impeaching  present  title,  special  damage  must 

be  shown,  ib. 
no  right  of  property  in  the  name  of  an  estate,  54 
corporations  and  companies  may  sue  for,  ib. 
the  words  must  be  false  and  malicious,  55 
where  defendant  falsely  asserts  a  title  in  another,  ib. 
where  defendant  is  connected  in  interest  with  the  property, 

ib. 
where  defendant  has  an  interest  in  prnhahle  expectation,  56 
statements  in  part  bondjide  and  in  other  part  mah'ifide.,  57 
solicitor  stopping  sale   of  estate,  on  ground  of  alleged 

bankruptcy,  ii. 
protesting,  at  a  public  auction,  against  the  sale  of  an 

estate,  ih. 
surveyor  of  highways  acting  on  erroneous  view  of  duty,ii. 
by  advertisement  offering  reward  for  supposed  will,  58 
slander  of,  to  personal  property,  ih. 
slander  of,  to  letters-patent,  5d 
threats  of  legal  proceedings  by  patentee,  ib. 
to  copyright  in  pictures,  chromo-lithographs,  prints,  &e., 

60 
imputation  upon  vocalists,  of  infringement  of  musical 

copyright,  ih. 
when  malice  and  the  absence  of  probable  cause  to  be 

considered,  61 
when  proof  of  special  damage  necessary,  and  when  not,  62 
nature  of  the  special  damage,  ib. 
as  to  the  pleadings  in  actions  tor  slander  of  title,  63 
statement  of  claim  in  the  action,  ih. 
what  are  necessary  allegations,  64 
inferential  damage  will  not  support  the  action,  65 
juBtiiicatioQ  to  action  for,  ih. 
injunction  to  restrain  slander  of  title  to  property,  333 

TOWN  CLERK: 

communication  to  Secretary  of  State  imputing  corruption 
in  office  to,  175 

TOWN  COUNCIL : 

newspaper  report  of  proceedings  at  meeting  of,  statutory 
privilege  as  to,  135 

TOWN  COUNCILLOB: 

imputations  upon,  of  unfitness,  31 

words  of,  imputing  habitual  drunkenness  to,  44 
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TRADE : 

slander  and  libel  of  persons  in  (see  Tradesmen) 

publication  of  matter  injurious  to ;  injunctions  to  restrain, 
331 

trade-circular  containing  imputation  upon  pladntiff's  goods, 
332 
TEADE  PEOTECTION  SOCIETIES: 

publication  of  judgments,  &c.,  in  trades'  gazettes,  lOG 

defamatory  communications  by,  192 
TRADE  UNION ; 

publications  and  circulars,  331 — 2 

TRADES  GAZETTE  : 

publications  of  extracts  from  official  registers  of  judg- 
ments, Sic,  106 
TRADESMEN : 

alau{ler  of,  general  principles  and  grounds  of  action,  27, 

36,89 
"  be  is  a  returned  convict,"  actionable,  5 
that   bis   business   supported   by  tbe   prostitution  of  a 

female  in  his  employ,  42 
of  selling  by  false  weights,  33 
various  charges  of  fraud  and  cheating,  ib. 
words  afTecting  the  credit  and  solvency  of  merchants  and 

traders,  38 
imputing  indigent  circumstances  to  a  banker,  39 
the  like  to  a  customer,  by  refusing  to  honour  his  cheque, 

ih. 
imputing  bankruptcy  to  an  alien  merchant,  ib. 
in  reply  to  inquiry  as  to  solvency  of,  166 
libel  of 

libels  ot  persons  in  their  trade  or  business,  80 

of  partners  in  trade,  81 

of  a  company,  iJ>.  (and  see  Company) 

of  a  provision  merchant,  by  imputation  of  supplying 

bad  water  to  a  ship,  81 
of  tradesmen's  goods  and  inventions,  82 
tenderness  of  the  law  as  regards  the  reputation  of 

tradesmen.  Hi. 
in  relation  to  the  goods  they  manufacture  or  vend, 

83 
by    public    caution,  that    a    certain    invention    is 

different  to  what  inventor  represents,  Ui. 
defamatory  publications  by  rival  traders,  ili. 
that  the  commodities  of  a  certain  tradesman  are  of 

inferior  quality  to  those  of  another,  ib. 
of  attempting   to  foist  a  spurious  article  upon   the 

public,  84 
of    an     exhibitor     of    flovers    at    a    horticultural 
exhibition,  153 
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TRADE  8MEN— condHuerf. 
libel  of  {continued). 

criticisms  on  advertisements,  placards,  &c.,  of,  154 
cuutton  to,  not  to  trust  a  certain  customer,  ]  69 

TRESPASS : 

words  conveying  imputations  of,  not  actionable,  10,  45 

TRIAL : 

reports  of,  must  be  fair  and  accurate,  108 

proceedings  at,  in  actions  of  slander  and  libel,  312 

mode  of  trial ;  by  a  judge  with  a  jury,  il>. 

special  jury  ;  notice  of  trial  by,  313 

adjournment  or  postponement  of,  tb. 

affirmative  issue  ;  right  to  begin,  ih. 

time  of  giving  evidence  to  rebut  juBtification,  314 

the  libel  itself  must  be  produced  at  the  trial,  Hi.  and  849 

if   libel  lost  or  destroyed,  secondary  evidence   may  be 

given  of  its  contents,  when,  314 
defendant  entitled  to  have  the  whole  details  put  in  as 

part  of  plaintiff's  case,  ih. 
where  paragraphs  in  subsequent  publications  are  given  in 

evidence  by  the  plaintiff,  ii. 
where  libel  by  criticism  on  plaintiff's  book,  plaintiff  must 

put  the  book  in  as  part  of  his  ease,  when,  315 
libel  or  no  libel  as  a  question  of  tact  for  the  jury,  t^. 
direction  to  the  jury  ae  to,  ih. 
libel  or  no  libel  as  a  question  for  the  court,  316 
the  onus  is  upon  the  plaintiff  to  show  with  sufficient 
certainty  that  the  writing  has  a  libellous  tendency,  317 
when  the  verdict  of  the  jury  will  be  set  aside,  ib. 
when  the  judge  may  withhold  the  case  from  the  jury,  318 
proceedings  after  trial,  in  action  of  libel  (see  Practice, 

also  New  Trial) 
reports  of  (see  Reports,  also  Judiciai,  Froceedinos) 
of  informations  ex  officio,  446 
by  indictment  or  criminal  information  for  libel,  511 
libels  are  not  triable  at  quarter  sessions,  512 
notice  of  trial,  when  indictment  removed  by  certio- 
rari, ib. 
Crown  Office  Rules  as  to,  ib. 
conduct  of  the  trial,  513 
provisions  of  the  Libel  Act  (1792)  as  to,  ih. 
jury  may  give  a  general  verdict,  ih. 
but  not  to  find  defendant  guilty  on  mere  proof  of 

publication,  ih. 
how  the  jury  must  be  directed,  514 
construction  put  upon  the  statute  by  the  court,  515 
practice  under  the  statute,  516 
what  are  questions  of  fact  for  the  jury,  and  what  of 
law  for  the  judge,  517 
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TSlAL—continued. 

by  indictment  or  criminal  information  far  lihel  (continKed). 

the  publication  must  be  either  malicious  or  wrong- 
ful, 517 

oecaBion  and  circumstances  of  the  publication,  516 

direction  to  the  jury  as  to  malice,  519 

verdict  of  the  jary  not  conclusive,  when,  ib. 
proceedings  after  trial  of  indictment  or  criminal  informa- 
tion, 520 

province  of  the  court  after  verdict,  ib. 

postponement  of  judgment  on  conviction,  ib. 

Crown  Office  Bales  as  to,  ih. 

judge's  warrant  to  hold  to  bail,  621 

motion  in  arrest  of  judgment,  ib. 

grounds  and  time  for,  522 

writ  of  error,  proceedings  as  to,  ib. 

respite  of  judgment,  pending  application  for  writ  of 
error,  ih. 

error  not  available,  when,  U>. 

Crown  Office  Rules  as  to  motions  for  new  trials,  523 

limit  of  time  for  application  for  new  trial,  ib. 

defendant  must  be  present  in  court,  t^. 

justification  only  partly  proved,  ib 

rejection  of  evidence  and  misdirection,  524 
proceedings  on  defendant  coming  up  for  judgment,  ib. 
affidavits  in  aggravation,  and  as  to  subsequent  conduct 

of  defendant,  H. 
as  to  ansn-ering  prosecutor's  affidavits,  525 
what  may  be  shown  in  mitigation  of  punishment,  ib. 
truth  of  libel  not  available  in  mitigation,  unless  pleaded,  ib. 
mitigation,  under  the  Libel  Act  (1848),  526 
that  defendant  stopped  the  sale  and  circulation  of  the 

libel,  ib. 
that  he  is  liable  to  the  costs  of  the  prosecution,  ib. 
order  of  reading  the  affidavits  on  defendant  coming  np 

for  sentence,  527 
punishment  at  common  law  on  conviction,  ib. 

sureties  for  the  good  behaviour,  ih. 

where  defendant  convicted  upon  two   or   more   in- 
formations, 528 

judgment  where  several  counts,  i&. 
punishment  under  the  Libel  Act  {1843),  ib. 

amendment  of  sentence  and  record,  529 
costs  on  indictment  or  information  for  iibel,  ib. 

no  costs  if  bill  ignored,  530 

defendant's  costs  on  acquittal,  ii>. 

the  costs  may  he  recovered  by  action  at  law,  ii. 

no  certificate  of   judge  can  deprive  defendant  of 
costs,  ib, 

costs  on  indictment  for  conspiracy,  with  count  for 
libel,  581 
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costB  on  indictment  or  information  for  libel  {continued}. 
costs  where  prosecution  by  a  public  body,  631 

of   prosecuting   a   libel,  not   payable   out  of   a 

borough  fund,  ib. 
the  like  on  a  compaoy,  when  payable  out  of 
company's  assets,  ib. 
TRUTH : 

as  a  justification  in  civil  proceedings,  245  and  303 

of  slaader  and  libel  in  civil  proeeedinga,  how  pleaded  as 

a  defence,  246 
rule  of  law  as  to,  where  the  charge  is  general,  ib. 
evidence  of,  not  available  unless  pleaded  as  a  justifica- 
tion, 303 
exemption  from  civil  liability  if  the  matter  published  be 

true,  304 
evidence  in  support  of  justification,  ib. 
where  a  crime  is  imputed,  and  truth  pleaded  as  a  justifi- 
cation, ib. 
in  crintinal  proceedings  for  libel : 

evidence  of  truth  of  seditious  libel,  inadmissible,  466 
as  to  the  reception  of  evidence  of,  on   preliminary 

investigation  before  magistrate,  467 
evidence  of,  now  receivable  in  certain  casee,  468 
inadmissible  in  blasphemous,  obscene,  or  seditions 

libels,  ib. 
statutory  plea  of,  when  available  as  a  justification  on 

trial  of  indictment  for  libel,  480 
manner  of  pleading  the  statutory  plea,  ib. 
no  justification,  unless  publication  was   for   public 

benefit,  481 
of  libel,  how  and  when  available  as  a  justification  to 

indictment,  460,  508 
truth  of  libel,  no  defence  unless  publication  for  pub- 
lic benefit,  480  and  508 
evidence  of,  inadmissible  unless  statutory  justifica- 
tion pleaded,  480 
cannot  be  treated  as  distributive,  509 

TYPICAL  LIBELS: 

by  figurative  or  allegorical  representations,  79 

by  eshibition  of  wax  model,  434 

by  carrying  about,  and  burning,  in  effigy,  ib. 

by  setting  up  a  disgraceful  sign  at  a  person's  door,  ib. 


U. 
UNCHASTITY : 

distinction    between  imputations  of,   upon    males 

females,  40 
where  chastity  an  essential  qualification  of  office,  ib. 
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UNCHASTITY— con/iKMcrf. 

upon  female  domestic  servantB,  42 
upon  a  governess,  ih. 
upon  a  trader  or  a  tradeemati's  wife,  43 
words  imputing  unchastity  to  women,  ib. 
Slander  of  Women  Act  (1891).  44 

UNIVERSITY  OF  OXFOED : 

Court  of,  jurisdiction  in  action  of  libel  brought  against 
an  undergraduate,  S52 

UNNATURAL  CRIME : 

words,  conveying  imputations  of,  9 

UTTERER : 

of  slander,  secret  intent  of,  immaterial,  278 


VENUE: 

in  actions  of  slander  and  libel,  227 

application  to  change,  228 

grounds  for  changing,  ib. 

in  indictment  for  libel,  47S 

if   a  libel  be  written  in  one  county  and  published  in 

another,  483 — 5 
for  trial  of  indictment  or  criminal  information,  512 

VERBAL : 

imputations  (see  Slander) 

VERDICT : 

ill  civil  proceedings 

may  be  set  aside  if  manifestly  wrong,  317 

so  also  if  the  jury  find  contrary  to  the  direction  of 

the  judge,  ih. 
motion  to  set  aside,  grounds  for,  S41 
substantial  wrong  or  miscarriage,  342 
misdirection  as  to  privilege,  &c.,  ib. 
that  damages  excessive,  344 
on  ground  of  inadequacy  of  damages,  345 
against  weight  of  evidence,  343  (and  see  Pk&cticb) 
in  proceedings  by  indictment  or  criminal  infottnation, 
provisions  of  the  Libel  Act  (1798)  as  to,  513 
jury  may  give  a  general  verdict  of  "  guilty  "  or  "  not 

guilty,"  H). 
but  are  not  to  find  defendant  guilty  on  mere  proof  of 

publication,  ih. 
may  find  a  special  verdict,  514 

VESTRY  MEETINGS : 

newspaper  reports  of  proceedings  at,  formerly  not  privi- 
leged, 184—5 
statutory  protection  now  given  to,  135 
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VEXATIOUS : 

Indictment  Act,  made  applicable  to  the  offence  of  libel,  463 

VINDICATION  OF  CHARACTER: 

publication  of  Bpeech  made  in,  may  be  justified,  155 
must  be  used  as  a  sbield  of  defence,  not  a  weapon  of 

attack,  ti'. 
communicationa  in  vindication  of  character,  300 
no  privilege  aa  to  mEbttera  unconnected  with  vindication, 

156 
where  plaintiff  and  defendant  have  both  had  recourae  to 

the  Frees,  300 

VIOLENCE : 

words  exciting  to  acts  of,  432 

VIOLENT  LANGUAGE  : 

wheD  evidence  of  malice  (see  Excess) 

VOLUNTARY : 

communications  in  discharge  of  social  and  other  duties, 
170  and  800  (and  see  Occasion) 

VOLUNTEER  CORPS: 

communication  by  sergeant  of,  to  superior  officers  as  to 
improper  conduct  of  member  of,  171 

VULGAR  ABUSE : 

mere  words  of,  not  actionable,  46 


WALL,  OR  POST : 

hbel  by  writing  or  drawing  upon,  6Q 

WARRANT : 

to  search  for  and  seize  seditious  publications.  470 
of  commitment  by  judge  of  superior  court,  416 

WAX  FIGURE  : 

libel  by  exhibition  of,  434 

WELCHER: 

words  imputing  such,  47 

WIFE  (see  Husband  and  Wife) 

WILL: 

charge  of  fraudulently  concealing,  6 

WITNESS: 

privilege   of,  as   to   statements   made   in  the   com 
judicial  proceedings,  95 

in  ecclesiastical  inquiry,  tb. 
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WITNE  SS— rail  (mued. 

no  action  against  for  defamatory  statements  by,  in  any 

judicial  proceeding,  95 
voluntary  and  irrelevant  statementB  by,  96 
in  military  court,  statements  by,  not  upon  oath,  privi- 
leged, 1S2 
Toluntarv  statement  in  writing  by,  handed  up  to  thecourt,  it, 
before  Parliamentary  Committee,  statements  by,  privileged, 

117 
no  action  for  defamatory  statements  by  a,  95 
nor  for  false  or  scandalous  matter  contained  in  affidavits, 

&c.,  96 
scandalous  and  irrelevant  allegations  of,  nmy  be  expunged, 

97 
voluntary  and  extra-judicial  affidavits  of,  are  not  protected, 

98 
notes   and    memoranda   of,   to    refresh   memory   as   to 

slanderous  words  uttered,  275 
interrogatories  as  to  names  of,  when  allowed,  and  when 

disallowed,  286 
privilege     of,    as     to     self-criminating     testimony    (see 

Discovery) 
as  to  official  communications,  292 
as  to  production  of  State  papers,  t7>. 
skilled  in  any  art  or  science,  opinions  of,  how  far  admissible 

in  evidence,  807 
fined  and  imprisoned  for  contempt  of  court  in  refusing  to 

answer,  40O 
threatening  or  tampering  with,  a  contempt  of  court, 

412—413 
husband  or  wife  of  person  charged  with  libel,  are  now 

competent  witnesses,  498 
how  far  witness  may  be  discredited  by  party  producing, 

5X1 

WOMEN : 

slander  of, 

verbal  imputations  upon,  of  immorality,  on  persons 

in  office,  40 
distinction  between  imputations  of  immorality  apon 

males  and  females,  ib. 
where  chastity  an  essential  qualification  for  service, 

42 
female  domestic  servant,  or  governess,  ih. 
imputation  of  adultery  upon  a  trader's  wife,  48 
words  imputing  uncbastity  to  women,  43 
former  unsatisfactory  state  of  law  as  to,  it. 
Slander  of  Women  Act  (1891),  44 
imputations  of  unchastityor  adultery,  now  actionable 

without  proof  of  special  damage,  t&. 
proviso  aa  to  coats  in  actions  for,  44,  323 
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WOODCUT : 

blasphemous  libels  illustrated  by,  359,  note  (c) 
seditious  libels  may  be  evidenced  by,  374 

WORDS  (see  Slandbr) 

in  writing  actionable,  thongb  not  bo  if  merely  spoken,  69 

not  per  ae  defamatory,  47—8,  241 

charginf;  crime  for  which  punishment  suffered  or  pardon 

grunted,  5 
imputation  of  being  a  returned  convict,  ib. 
affecting  persons  in  office,  profession,  or  business,  27  (see 

Office) 
Imputing  ignorance  or  want  of  integrity  to  professional 

men,  28 
of  tradesmen  (see  TiiADicsMBti) 
words  actionable  only  on  proof  of  special  damage,  45 
imputing  trespass,  petty  larceny  of  fruit,  flowers,  &c.,  ih. 
imputing  bad  principles  or  vicious  propensities,  ib. 
general  terms  of  abuse,  46 
cowiird,  profligate,  adulterer,  swindler,  &c.,  ib. 
gambler,  cheat,  traitor,  thief,  murderer,  ib. 
black-leg,  black-sheep,  welcher,  &c.,  47 
imputation  upon  a  man  of  having  bastard  children,  ib. 
actions  for  words  not  per  se  defamatory,  ih. 
imputation  of  being  the  "ringleader  of  the  nine  hours' 

system,"  48 
falsehood  producing  damage  to  trader's  business,  49 
seditious,  uttered   at   unlawful  meetings,   37t>    (see   also 

Slander) 

WRIT: 

of  summons,  indorsement  on,  227 

where  defendant  resides  out  of  jurisdiction,  835 

WRIT  OF  ERROR  (see  Errob) 

WRITER : 

on  matters  of  public  interest  (see  Public  Interest) 

WRITING : 

a  libel,  without  publication,  487 

and  composing  a  libel  with  intent  to  publish,  iL. 

a  hbel  from  dictation,  ih. 

where  the  writing  is  not  a  libel,  506 

WRONG  AUTHORITIES : 

defamatory  communications  to,  on  seeking  redress,  175 
to  Secretary  of  State,  imputing  corruption  in  office  to  town 

clerk,  ib. 
to  Home  Secretary,  imputing  misconduct  to  a  magistrate, 

176. 
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